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TO   THE   THIRD    EDITION. 


In  this  edition  the  notes  of  cases  have  been  brought 
up  to  date,  and  there  have  been  added  to  the  former  text 
the  Supreme  Court  of  Judicature  (Officers)  Act,  1879, 
the  Supreme  Court  of  Judicature  Act,  1881,  and  the 
Rules,  Forms,  and  Orders  in  Council  since  1878,  also 
the  Winter  and  Spring  Assizes  Acts,  and  the  Practice 
Masters'  Rules  for  the  Central  Office. 


Jinri,  1882. 


PREFACE  TO  THE  FIEST  EDITION. 


A  FEW  wordfl  in  explanation  of  th  plan  of  this  book  may 
&cilitate  its  use. 

The  Supreme  Court  of  Judicature  Act,  ISTS,  contains  enact- 
ments affecting,  first,  the  organization  of  the  Court ;  secondly, 
the  substance  of  the  law  ;  thirdly,  Procedure  ;  though  as  this 
division  is  far  from  an  exact  one  many  sections  properly  fall 
under  more  than  one  of  these  heads.  The  Act  of  1875  con- 
tains in  the  main  alterations  of  or  additions  to  the  earlier 
Act  in  points  falling  under  the  first  two  heads ;  but  it  also 
contains  sections  affecting  procedure,  as  well  as  some  miscel- 
laneous matters.  The  Schedule  of  Bules  appended  to  the 
latter  Act  contains  the  great  bulk  of  the  provisions  relating 
to  Procedure. 

The  enactments  to  be  considered  being  thus  scattered 
over  two  Acts  and  a  Schedule,  besides  some  additional 
Bules  since  issued,  I  have  endeavoured  to  find  a  plan  by 
which,  without  departing  from  the  sequence  of  the  Acts, 
or  attempting  to  consolidate  what  the  Legislature  has  not 
consolidated,  a  reader  may  yet  always  be  enabled  to  find  the 
whole  of  the  provisions  upon  any  one  subject  grouped  to- 
gether. Accordingly  in  handling  the  Act  of  1873,  those 
sections  which  deal  with  Procedure  have  been  merely  given 
in  their  order,  with  seldom  more  than  a  reference  to  the  rules 
relating  to  the  same  subject.  But  under  each  of  the  sections 
which  affect  the  organization  of  the  Courts,  or  matters  of  sub- 
stantive law,  it  has  been  sought  to  show  the  whole  of  the 
provisions  of  the  new  legislation  upon  the  subject  matter.  Any 
parts  of  the  section  repealed  are  indicated  by  italics ;  the 


VIU  PREFACE  TO  THE  FIRST  BDITIOX. 

substituted  or  amending  section  of  the  latter  act  is  printed 
underneath  ;  and  such  notes  are  added  as  seemed  likely  to  be 
useful.  In  like  manner,  in  dealing  with  the  Schedule  of  Rules, 
all  sections  of  either  Act  relating  to  Procedure  are  reprinted 
immediately  after  the  Rules  upon  the  same  subject.  This 
method  involves  printing  many  things  twice  over.  But  it 
seems  to  secure  that  a  reader  can  commonly  find  the  whole 
of  the  provisions  he  wants  at  once. 

The  Rules  of  Procedure  in  the  Acts  and  Schedule  are  in 
some  cases  entirely  new.  Where  this  is  so  I  have  pointed  it  out, 
and,  if  it  seemed  necessary,  endeavoured  to  explain  their  effect. 
In  some  cases  they  are  adopted  from  the  existing  niles  of  some 
of  the  Courts,  but  with  substantial  modifications.  In  such  cases 
I  have  sought  to  show  the  effect  of  the  modifications,  and  for 
that  purpose  it  has  sometimes  been  necessary  to  examine  in  con- 
siderable detail  the  existing  practice  and  past  decisions.  In 
many  cases,  again,  a  rule  is  simply  adopted  without  alteration 
from  that  hitherto  in  force  either  in  the  Common  Law  Courts  or 
in  Chancery.  In  such  cases  I  have  thought  it  best  merely  to 
show  the  source  from  which  the  rule  is  taken,  and  the  hodkB  in 
which  it  may  be  found  discussed,  and  not  to  set  out  the  deci- 
sions and  authorities  affecting  it.  Any  other  course  was  un- 
necessary, for  all  that  is  needed  has  already  been  done  in  Mr. 
Day's  edition  of  the  Common  Law  Procedure  Acts,  and  Mr. 
Osborne  Morgan's  Chancery  Acts  and  Orders.  And  it  would 
have  been  almost  impossible  to  go  over  the  ground  already 
traversed  by  those  writers  without  unduly  appropriating  the 
fruits  of  other  men's  labours. 

I  am  indebted  to  my  learned  friend,  Mr.  W.  M.  Pawcett,  of 
the  Chancery  Bar,  for  reading  the  sheets  of  this  book  daring  its 
progress  through  the  press,  and  for  many  valuable  suggestions. 
And  I  have  to  thank  my  learned  friend,  Mr.  Francis  Parker,  of 
the  Homo  Circuit,  for  the  preparation  of  the  Index. 

ARTHUR  WILSON. 

Temple, 

StqyUmbcr^  1875. 
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SUPREME  COURT  OF  JUDICATURE  ACT,  1873. 

36  &  37  VICT.  c.  66. 


[NOTBb — Tlir  SeetioHS  and  parU  of  Sectians  printed  in  Italic 
type  are  repealed J^ 

An  Act  for  the  constitution  of  a  Supreme  Court,  Act  1878| 

and  for  other  purposes  relating    to   the   better ••  ^« 

Administration  of  Justics  in  England ;  and  to 
authorize  the  transfer  to  the  Appellate  Division 
of  such  Supreme  Court  of  the  Jurisdiction  of 
the  Judicial  Committee  of  Her  Majesty's  Privy 
Council. 

[5th  August,  1873.] 

Whereas  it  is  expedient  to  constitute  a  Supreme  Court, 
and  to  make  provision  for  the  better  admmistration  of 
justice  in  England  : 

And  whereas  it  is  also  expedient  to  alter  and  amend  the 
law  relating  to  the  Judicial  Committee  of  Her  Majesty's 
Privy  Council : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Sect.  1. 
**  Supreme  Court  of  Judicature  Act,  1878."  short  titi« 

This  Act  is  referred  to  as  the  "  principal  Act,"  in  the  Supreme 
Court  T)f  Judicature  Act,  1876  (38  &  39  Vict  c.  77) ;  and  these  two 
and  the  Act  of  1877  may  be  cited  together  as  '^  The  Supreme  Court 
of  Judicature  Acts.  1873, 1876,  and  1877/'  and  these  three  and  the 
Act  of  1879  may  be  cited  together  as  <<  The  Supreme  Court  of 
Judicature  Acts,  1873  to  1879."  (See  Act  of  1876,  s.  1,  pott,  p.  96. 
and  Act  of  1877,  s.  Impost,  p.  142,  and  Act  of  1879,  s.  1,  post^  p. 
144).    The  Act  of  1881  does  not  contain  any  similar  provisions. 

B 
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2  SUPREME  COURT  OF  JUDICATURE  ACT,  1873. 

Aet  1878,  This  Act,  except  any  provision  thereof  which  is  de- 
_•••  2»  ^  clared  to  take  effect  on  the  passing  of  this  Act,  shall 
Sect  2.  commence  and  come  into  operation  on  tlie  second  day  of 
Commence.  Novemler,  1874. 

ment  of  Act. 

By  the  Supreme  Court  of  Judicature  (Commeiicemeiit)  Act, 

1874  (37  &  38  Vict.  c.  83),  the  period  for  the  coining  into  opera- 
tion of  the  Act  of  1873  was  ]X)stponed  to  the  let  November, 
1876.  By  s.  2  of  the  Act  of  1875,  ^;/«^,  p.  95,  the  operation  of 
»*.  20,  21,  and  bbypost^  pp.  16,  17,  (>3,  dealing  with  appeals  to  the 
House  of  Lords,  was  postponecl  to  the  Ist  November,  1876;  and 
those  sections  are  now  repealed  bv  s.  24  of  the  Appellate  Juris- 
diction Act,  1876  (3y  &  40  Vict.  c.  59),  post,  p.  140. 

Ss.  27,  60,  61,  and  68,  of  the  Act  of  \%lZ,post,  pp.  37,65,  66,  73, 
came  into  operation  on  the  passing  of  the  Act.  But  s.  68  was 
superseded  by  s.  17  of  the  Act  of  1875.  and  repealed  by  s.  33  (see 
j)08ty  pp.  109,  125,  126) ;  and  s.  17  of  the  Act  of  \%l^,post,  p.  136, 
as  modified  by  s.  19  of  the  Act  of  1881,  alters  the  constitution  of 
the  body  to  which  the  making  of  rules  is  entrusted. 


PART  I. 

Constitution  and  Judges  of  Supreme  Court. 

Sect  8.  8.  From  and  after  the  time  appointed  for  the  com- 

unionof  mencement  of  this  Act,  the  several  Courts  hereinafter 
cJ>urte?nto  mentioned  (that  is  to  say),  The  High  Court  of  Chancery 
j«j^^n»reme  of  England,  the  Court  'of  Queen's  Bench,  the  Court  of 
Common  Pleas  at  Westminster,  the  Court  of  Exchequer, 
the  High  Court  of  Admiralty,  the  Court  of  Probate,  the 
Court  for  Divorce  and  Matrimonial  Causes,  and  the 
London  Court  of  Banhuptey,  shall  be  united  and  con- 
solidated together,  and  shall  constitute,  under  and  subject 
to  the  provisions  of  this  Act,  one  Supreme  Court  of 
Judicature  in  England. 

Divorce.  Although  the  Divorce  Court  is  consolidated  with  the  Supreme 

Court,  and  its  jurisdiction  transferred  to  the  High  Court  (sec.  16, 
past,  p.  9),  divorce  and  matrimonial  causes  are  expressly  exempted 
from  the  operation  of  the  Rules  of  Procedure  (O.  I,  r.  1 ;  0.  LXH., 
poMt,  pp.  176,  443  ;  and  the  practice  in  all  such  causes  remains 
unaltered. 

Baiikruptc>'.  By  88.  9  and  33  of  the  Act  of  1875,  pott,  pp.  101  and  125,  so 
much  of  this  section  as  relates  to  the  Bankruptcy  Court  is  repealed. 
The  court  is  left  a  separate  court ;  and  it  is  provided,  by  s.  9,  that 
the  office  of  Chief  Judge  in  Bankruptcy  shall  be  filled  by  a  Judge 
of  the  High  Court.  As  to  the  line  of  demarcation  between  the 
jurisdiction  of  the  High  Court  and  the  jurisdiction  of  the  Bank- 
ruptcy Court,  see  I^re  v.  Sfnifh,  2  C.  P.  D.  485  C.  A. ;  Ex  parte 
TateSy  11  Ch.  D.,  148  C.  A. ;  Ex  parte  Musgraw,  10  Ch.  D.  94 
C.  A. ;  BaHer  v.  Dubeux,  7  Q.  B.  D.  413  C.  A. 


Part  i.  constitution  and  judges  of  supreme  court.      8 

4.  The  said  Supreme  Court  shall  coiisisfc  of  two  per-  Act  1878, 
manent  Divisions,  one  of  which,  under  the  name  of    **•  ^*  ^' 
"  Her  Majesty's  High  Court  of  Justice,"  shall  have  and  g^^  4^ 
exercise  original  jurisdiction,  with  such  appellate  juris- Division  of 
diction  from  inferior  Courts  as  is  hereinafter  mentioned,  c^PIf'*^*! , 
and  the  other  of  which,  under    the  name  of    "  Her  a  a>urt"of 
Majesty's  Court  of   Appeal,'*  shall  have  and  exercise  J'jg^jJ*}^'^ 
appellate  jurisdiction,  with  such  original  jui'isdiction  as  appeiiat4? 
hereinafter  mentioned  as  may  be  incident  to  the  determi-  J'^™^*^**""- 
nation  of  any  appeal. 

The  first-mentioned  Court  is  designated  "The  High  Court  of 
Justice  "  throughout  the  Foitos  appended  to  the  Act  of  1875,  and 
is  so  termed  in  practice.  The  other  Court  is  called  in  practice 
*•  The  Court  of  Appeal,"  and  is  referred  to  by  that  name  in  the 
Appellate  Jurisdiction  Act,  1876. 

As  to  the  appellate  jurisdiction  of  the  High  Court,  see  bs.  45  and 
47,  jpojf,  pp.  56,  58  ;  and  s.  15  of  the  Act  of  1875,  yw*^,  p.  108. 

As  to  the  jurisdiction  of  the  Court  of  Appeal,  see  ss.  18  and 
19,  piuftf  p.  18,  and  notes  thereto  ;  and  O.  liV ill.,  jfonty  p.  417. 

5-  Her  Majesty's  High  Court  of  Justice  shall  be  con-  Sect  5. 
stituted  as  follows :— The  first  Judges  thereof  shall  be  ^,"gf i""^" 
the  Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  court^of 
the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the  •^'"**^- 
Common  Pleas,  the  Lord  Chief  Baron  of  the  Exchequer, 
the   several   Vice-Chancellors  of    the    High    Court    of 
Chancery,  the  Judge  of  the  Court  of  Probate  and  of  the 
Court  for  Divorce  and  Matrimonial  Causes,  the  several 
Puisne  Justices  of  the  Courts  of    Queen's   Bench  and 
Common  Pleas  respectively,  the  several  Junior  Barons  of 
the  Court  of  Exchequer,  and  the  Judge  of  the  High 
Court  of  Admiralty  :  except  such,  if  any,  of  the  afore- 
said Judges  as  shall  be  appointed  ordinary  Judges  of  the 
Court  of  Appeal. 

Subject  to  the  provisions  hereinafter  contained,  when- 
ever the  office  of  a  Judge  of  the  said  High  Court  shall 
become  vacant,  a  new  Judge  may  be  appointed  thereto  by 
Her  Majesty,  by  Letters  Patent.  All  persons  to  be  here- 
after appointed  to  fill  the  places  of  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Bolls,  the  Lord 
Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Chief 
Baron,  and  their  successors  respectively,  shall  continue  to 
1x5  appointed  to  the  same  respective  offices,  with  the  same 
precedence,  and  by  the  same  respective  titles,  and  in  the 
same  manner,  respectively  as  heretofore.  Every  Judge 
who  shall  be  appointed  to  fill  the  place  of  any  other 
Judge  of  the  said  High  Court  of  Justice  shail  be  styled 
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Act  1878,  in  his  appointment  **Jud4/e  of  Her  Majesty's  High  Court 
*•  ^-  of  Justice,^^  and  shall  be  appointed  in  the  same  manner 
in  which  the  Puisne  Justices  and  Junior  Barons  of  the 
Superior  Courts  of  Common  Law  have  been  heretofore 
appointed  :  Provided  alivai/s,  that  if  at  the  commencement 
of  this  Act  the  number  of  Puisne  Justices  and  Junior 
barons  who  shall  become  Judges  of  the  said  High  Court 
shall  exceed  twelve  in  the  whoU^  no  new  Judge  of  the  said 
High  Court  sJuill  he  appointed  in  tJie  place  of  any  such 
Puisne  Judge  or  Junior  Baron  who  shall  die  or  resign 
while  such  whole  number  shall  exceed  twelve^  it  being  in- 
tended that  the  permane^it  monber  of  Judges  of  the  said 
High  Court  shall  not  exceed  twenty-mie. 

All  the  Judges  of  the  said  Court  shall  have  in  all 
respects,  save  as  in  this  Act  is  otherwise  expressly  pro- 
vided, equal  power,  authority,  and  jurisdiction  ;  and 
shall  be  addressed  in  the  manner  which  is  now  customaiy 
in  addressing  the  Judges  of  the  Superior  Courts  of  Com- 
mon Law. 

The  Lord  Chief  Justice  of  England  for  the  time  being 
shall  be  President  of  the  said  High  Court  of  Justice  in 
the  absence  of  the  Lord  Chancellor. 

By  the  Act  of  1877,  r.  4,  poH,  p.  143,  the  style  of  the  Puisne 
Judges  of  the  High  Court  is  "  Justices  of  the  High  Court." 

By  the  Act  of  1875,  s.  3^  pout,  p.  95,  the  proviso  printed  in 
italics  was  repealed ;  and  the  Lord  Chancellor  is  not  to  be  deemed 
a  permanent  Judge  of  the  High  Court,  and  the  provision  as  to 
appointment  and  style  is  not  to  apply  to  him. 

S.  15  of  the  Act  of  1876,  poitt,  p.  134,  provided  for  the  transfer  of 
three  Judges  from  the  High  Court  to  the  Court  of  Appeal ;  and 
the  vacancies  so  occasioned  were  not  to  be  filled  up  except  in  the 
cases  and  to  the  extent  provided  for  by  s.  18  of  the  same  Act.  (See 
pott,  p.  137.)  The  Act  of  1877,  s.  2,  pott,  p.  142,  authorized  the 
appointment  of  an  additional  Judge  of  the  High  Court :  who,  by 
8.  ^,posty  p.  142,  is  attached  to  the  Chancery  Division,  subject  to  the 
power  of  removal  to  another  division,  and  by  s.  6  of  the  Act  of 
1881,  potty  p.  164,  power  is  given  to  make  such  appointment  from 
time  to  time,  subject  to  the  limitations  therein  specified. 

By  s.  32  of  the  Act  of  1873,  ponty  p.  41,  the  distinctive  office  of 
either  of  the  Chief  Justices,  the  Chief  Baron,  or  the  Master  of  the 
Rolls,  may  be  abolished  upon  a  vacancy  occurring ;  and  by  Order 
in  Council,  dated  16th  December,  1880,  jjost,  p.  43,  the  offices  of 
Chief  Justice  of  the  Common  Pleas  and  Chief  Baron  have  becm 
abolished* 

By  8.  2  of  the  Act  of  1881  the  Master  of  the  Kolls  is  made  a 
judge  of  the  Court  of  Appeal  only,  and  by  s.  5  of  the  same  Act  an 
additional  Judge  of  the  High  Court  is  to  be  appointed  in  his  place. 
8eei7M^,pp.  162, 163. 

By  8.  4  of  the  Act  of  1881,  pottt,  p.  163,  the  President  of  the 
Probate  Division  is  made  an  ex-officio  member  of  the  Court  of 
Appeal. 
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As  to  the  Jadge  of  the  Admiralty  Court,  see  Act  of  1875,  a.  8,  Act  1878, 
/wf,  p.  99.  u.  8—10. 


6.  [^ConsUiution  of  Court  of  AppealJ]  8eot  6. 

This  section  is  repealed  hj  the  Act  of  IS7 6 tpoft,  pp.  126, 127. 
And  the  constitution  of  the  Court  of  Appeal  is  gOTemed  by  s.  4  of 
that  Act,  as  modified  by  s.  15  of  the  Act  of  1876. 

7.  The  ofBce  of  any  Judge  of  the  said  High  Court  of  Bwt.  7. 
Justice,  or  of  the  said  Court  of  Appeal,  may  be  vacated  ^?*"^}.JJ^y 
by  resignation  in  writing,  under  his  hand,  addressed  to  STjui^s" 
the  Lord  Chancellor,  without  any  deed   of  surrender  ;  JJ^nf  p^,*  ^'' 
and  the  office  of  any  Judge  of  the    said  High    Court  generally. 
shall  be  vacated  by  his  being  appointed  a  Ju^e  of  the 

said  Court  of  Appeal.  The  said  Courts  respectively  shall 
be  deemed  to  be  duly  constituted  during  and  notmth- 
standing  any  vacancy  in  the  office  of  any  Judge  of  either 
of  snch  Courts. 

As  to  the  vacancies  caused  by  the  transfer  of  Judges  from  the 
Hij^h  Court  to  the  Court  of  Ap))eal,  under  s.  15  of  the  Act  of  1876, 
see  notes  to  s.  5,  9upra,  and  pout,  p.  137.  See  also  ss.  3  and  6  of 
the  Act  of  1881,  iw«/,  pp.  163,  164. 

8.  Any  barrister  of  not  less  than  ten  years'  standing  Seet.  8. 
shall  be  qualified  to  be  appointed  a  Judge  of  the  said  Quaiiflca- 
High  Couit  of  Justice  ;  and  any  person  who  if  this  Act  juiges.^ 
had  not  passed  would  have  been  qualified  by  law  to  be 
appointed  a  Lord  Justice  of  the  Court  of  Appeal   in 
Chancery,  or  has  been   a  Judge  of  the  High  Court  of 
Justice  of  not  less  than  one  year's  standing,  shall  be 

Jualified  to  be  appointed  an  ordinary  Judge  of  the  said 
'onrt  of  Appeal :  Provided,  that  no  person  appointed  a  Not  required 
Judge  of  either  of  the  said  Courts  shall  henceforth  be  f^lJJj,^^; 
required  to  take,  or  to  have  taken,  the  degree  of  Serjeant-  l»w. 
at-Law. 

By  14  &  15  Vict.  c.'83,  s.  1,  any  barrister  of  fifteen  years' 
standing  might  be  appointed  a  Lord  Justice. 

9.  [  Tenure  of  ojfke  of  Jtidgea,  and  oaths  of  office.  Judges  Sect.  9. 
not  to  sit  in  the  House  of  Commons.^ 

This  section  is  repealed  by  the  Act  of  1875,  postf  pp.  125, 127, 
and  s.  5  of  the  Act  of  1875  is  substituted  for  it. 

10.  [^Precedence  of  Judges,']  Soot.  10. 

This  section  is  repealed  by  the  Act  of  lS75y pott,  pp.  125, 127, 
and  8.  6  of  that  Act  is  substituted  for  it,  aeepost^  p.  98. 
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Saving  of 
rights  and 
obligations 
of  existing 
Judges. 


Aot  1878,  11.  Every  existing  Judge,  who  is  by  this  Act  made  a 
"•  ^^»  ^^'  Judge  of  the  High  Court  of  Justice  or  an  ordinary 
Sect.  11.  Jwdge  of  the  Court  of  Appeal,  shall,  as  to  tenure 
of  office,  rank,  title,  salaiy,  pension,  patronage,  and 
powers  of  appointment  or  dismissal,  and  all  other  privi- 
leges and  disqualifications,  remain  in  the  same  condition 
a&  if  this  Act  had  not  passed  ;  and  subject  to  the  change 
effected  in  their  jurisdiction  and  duties  by  or  in  pursuance 
of  the  provisions  of  this  Act,  each  of  the  said  existing 
Judges  shall  be  capable  of  perfoiining  and  liable  to  per- 
form all  duties  which  he  would  have  been  capable  of 
performing  or  liable  to  perform  in  pursuance  of  any  Act 
of  Parliament,  law,  or  custom,  if  this  Act  had  not 
passed.  No  Judge  appointed  before  the  passing  of  this 
Act  shall  be  required  to  act  under  any  Commission  of 
Assize,  Nisi  Prius,  Oyer  and  Terminer,  or  Gaol  Delivery, 
unless  he  was  so  liable  by  usage  or  custom  at  the  com- 
mencement of  this  Act. 

Service  as  a  Judge  in  the  High  Court  of  Justice,  or  in 
the  Court  of  Appeal,  shall,  in  the  case  of  an  existing 
Judge,  for  the  purpose  of  determining  the  length  of 
service  entitling  such  Judge  to  a  pension  on  his  retire- 
ment, be  deemed  to  be  a  continuation  of  his  sen'ice  in 
the  Court  of  which  he  is  a  Judge  at  the  time  of  the 
commencement  of  this  Act. 

As  to  the  meaning  of  **  existing,"  see  «.  100,  jwjtt,  p.  94  ;  and  as 
to  the  obligation  to  go  circuit,  ice.,  of  the  additional  onlinaiy 
Judges  of  Appeal  appointed  under  the  Act  of  1876,  see  s.  15  of  that 
Act,  jmnfj  p.  135, 

By  A  8  of  the  Act  of  1875,  jfoafj  p.  99.  the  positions  of  the 
existing  Admiralty  Judge  and  Registrar  are  regulated,  and  pro- 
vision is  made  for  the  terms  on  which  their  successors  are  to  be 
appointed. 

The  amending  section,  first,  places  the  Judge  of  the  Admiralty 
Court,  on  his  electing  to  accept  the  prescribed  conditions,  on  the 
same  footing  with  the  other  Judges  of  the  High  Court.  Secondly, 
it  regulates  the  ])osition  of  the  Admiralty  Rcgistmr  in  respect  of 
the  matters  specified.  Thirdly,  it  imposes  ujxju  any  judge  Hence- 
forth to  be  appointed  to  the  Probate,  Divorce,  and  Admiralty 
Division,  the  duty  of  going  circuit,  and  taking  part  in  the  sittings 
for  jury  trials  in  London  and  Middlesex. 

Sir  R.  J.  Phillimore,  the  then  Judge  of  the  Admiralty  Court, 
felected  to  accept  the  prescribctl  conditions. 

As  to  the  appointment  of  judges  and  officers  of  Vice-Admiralty 
Courts,  see  8.  23  of  the  Act  of  IHlGfjmst^  p.  140. 


Saet.  18.         12.  If,  in  any  case  not  expressly  provided  for  by  this 

Act,  a  liability  to  any  duty,  or  any  authority  or  power, 

^„  not  incident  to  the  administration    of  justice  in    any 


ProTlsioiui 
for  extnor 
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Court,  whose  jurisdiction  is  transferred  by  this  Act  to  the  Act  1878, 
High  Court  of  Justice,  shall  have  been  imposed  or  con-  "•  ^^»  ^^- 
ferred  by  any  statute,  .law,  or  custom,  upon  the  Judges  or  of  judges  of 
any  Judge  of  any  of  such  Courts,  save  as  hereinafter  nJ,^j[JJ™®' 
mentioned,  every  Judge  of  the  said  High  Court  shall  be 
capable  of  performing  and  exercising,  and  shall  be  liable 
to  perform  and  empowered  to  exercise  every  such  duty, 
authority,  and  power,  in  the  same  manner  as  if  this  Act 
had  not  passed,  and   as  if  he  had  been  duly  appointed 
the  successor  of  a  judge  liable  to  such  duty,  or  possess- 
ing such  authority  or  power,  before  the  passing  of  this 
Act.     Any  such  duty,  authority,  or  power,  imposed  or 
conferred  by  any  statute,  law,  or  custom,  in  any  such 
ease  as  aforesaid,  upon  the  Lord  Chancellor,  the  Lord 
Chief  Justice  of  England,  the  Master  of  the  Bolls,  the 
Lord  Chief  Justice  of  the  Common  Pleas,  or  the  Lord 
Chief  Baron,  shall  continue  to  be  performed  and  exer- 
cised by  them  respectively,  and  by  their  respective  suc- 
cessors, in  the  same  manner  as  if  this  Act  had  not 
passed. 

By  s.  25  of  the  Act  of  1881,  pturtf  p.  172,  any  8j)ecial  statutory 

Sower  or  duty  heretofore  exercised  or  performed  by  the  Chief 
UBticc  of  the  Common  Pleas  or  Chief  Baron  of  the  Exchequer 
may  now  be  exercised  or  jxirformed  by  the  Lord  Chief  Justice  of 
England. 

13.  Subject  to   the  provisions  in  this  Act  contained  Sect  18. 
with  respect  to  existing  Judges,  there  sliall  be  paid  the  salaries  of 
following  salaries,  which  shall  in  each  case  include  any  SJ^L 
pension  granted  in  respect  of  any  public  office  previously 
filled  by  him  to  which  the  Judge  may  be  entitled  : 

To  the  Lord  Chancellor,  the  sums  hitherto  payable  to 
him; 

To  the  Lord  Chief  Justice  of  England,  the  Master  of 
the  Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas, 
and  the  Lord  Chief  Baron  of  the  Exchequer,  the  same 
annual  sums  which  the  holders  of  those  offices  now 
respectively  receive  ; 

To  each  of  the  ordinary  Judges  of  the  Court  of 
Appeal,  and  to  each  of  the  other  Judges  of  the  High 
Court  of  Justice,  the  sum  of  five  thousand  pounds  a 
year. 

No  salary  shall  be  payable  to  any  additional  Judge  of 
the  Caufri  of  Appeal  appointed  under  this  Act ;  but  nothing 
m  this  Act  shall  in  any  way  prejudice  the  right  of  any  such 
additional  Judge  to  any  pension  to  which  he  may  be  by 
law  entitled. 
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JUt  ItTS,      This  section,  so  far  as  it  relates  to  additionalJud^ies  of  the  Court 

tt.  18 15.  of  Appeal,  is  repealed  by  s.  33  of  the  Act  of  1875,  postj  pp.  125, 

127. 

As  to  "existing  "  see  s.  100 f  pott ,  p.  94. 

Beet  14.         14.  Her  Majesty  may,  by  Letters  Patent,  grant  to  any 

K<^'*"8      Judge  of  the  High  Court  of  Justice,  or  to  any  ordinary 

}uSu«"'  °    Judge  of  the  Court  of  Appeal  who  has  served  for  fifteen 

HigSxourt  years  as  a  Judge  in  such  Courts,  or  either  of  them,  or 

of  Justice,    who  is  disabled  by  permanent  infirmity  from  the  perfor- 

jud^o?^  mance  of  the  duties  of  his  oflSce,  a  pension,  by  way  of 

Court  of      annuity,  to  be  continued  during  his  life  : 

^^^*  In  the   case  of  the  Lord  Chief  Justice  of  England, 

the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 

Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Ex- 

cheauer,  the  same  amount  of  pension  which  at  present 

might  under  the  same  circumstances  be  granted  to  the 

holder  of  the  same  office : 

In  the  case  of  any  ordinary  Judge  of  the  Court  of 
Appeal  or  any  other  Judge  of  the  High  Court  of  Justice, 
the  same  amount  of  pension  which  at  present  might  imder 
the  same  circumstances  be  granted  to  a  Puisne  Justice  of 
the  Court  of  Queen's  Bench. 

As  to  length  of  service  and  pensions  of  "  existing "  and  trans- 
ferred Judges,  see  also  s.  11,  a/f//*,  p.  6  ;  and  s.  15  of  the  Act  of 
1876,  po»tf  p.  134.  The  pensions  of  the  yarious  Jndges  referred  to 
are  regulated  by  numerous  statutes  which  arc  indexed  in  the 
official  Index  to  the  Statutes  under  the  heading  Supreme  Court  of 
Judicature,  England,  1  (a),  1  (*),  and  2  (J). 

8«et  15.         15.  Subject  to  the  pronsions  in  this  Act  contained 

SfOariesand  with  respcct  to  existing  Judges,  the  salaries,  allowances, 

ESwuTbi     ^^^  pensions  payable  to  the  Judges  of  the  High  Court  of 

i*id.  Justice,  and  the  ordinary  Judges  of  the  Court  of  Appeal 

respectively,  shall  be  charged  on  and  paid  out  of  the 

Consolidated  Fund   of   the  United  Kingdom  of   Great 

Britain  and  Ireland,  or  the  grooving  produce  thereof: 

such  salaries  and  pensions  shall  grow  due  from  day  to 

day,  but  shall  be  payable  to  the  persons  entitled  thereto, 

or  to  their  executors  or   administrators,  on  the  usual 

quarterly  days  of  payment,  or  at  such  other  periods  in 

every  year  as    the  Treasury  may  from  time  to  time 

determine. 
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Aet  1878, 

PART  II.  -!l^'    - 

I 

Jurisdiction  and  Law. 

16.  The  High  Court  of  Justice  shall  be  a  Suprior  Swt.  16. 
Court  of  Record,  and,  subject  as  in  this  Act  mentioned,  •'? JSh*^^** 
there  shall  be  transferred  to  and  vested  in  the  said  High  court  of 
Court  of  Jostice  the  jurisdiction  which,  at  the  commence-  J^^^^e- 
ment  of   this  Act,  was  vested  in,  or  capable  of  being 
exercised  by,  all  or  any  of  the  Courts  f oUowing  (that  is 
to  say): — 

(1.)  The  Highi  Court  of  Chanceiy,  as  a  Common  Law 
Court  as  well  as  a  Court  of  £quity,  including  the 
jurisdiction  of  the  Master  of  the  Rolls,  as  a 
Judge  or  Master  of  the  Court  of  Chancery,  and 
any  jurisdiction  exercised  by  him  in  relation 
to  the  Court  of  Chancery  as  a  Common  Law 
Court ; 

(2.)  The  Court  of  Queen's  Bench  ; 

(3.)  The  Court  of  Common  Pleas  at  Westminster  ; 

(4.)  The  Court  of  Exchecmer,  as  a  Court  of  Revenue, 
as  well  as  a  Common  Law  Court ; 

(5.)  The  High  Court  of  Admiralty  ; 

(6.)  The  Court  of  Probate  ; 

(7.)  The  Court  for  Divorce  and  Matrimonial  Causes ; 

(8).  The  London  Court  of  Bankruptcy; 

(9.)  The  Court  of  Common  Pleas  at  Lancaster; 
(10.)  The  Court  of  Pleas  at  Durham  ; 
(11.)  The  Courts  created  by  Commissions  of  Assize,  of 
Oyer  and  Terminer,  and  of  Gaol  Dehvery,  or  any 
of  such  Commissions; 

The  jurisdiction  by  this  Act  transferred  to  the  High 
Court  of  Justice  sluiU  include  (subject  to  the  exceptions 
hereinafter  contained)  the  jurisdiction  which,  at  the  com- 
mencement of  this  Act,  was  vested  in,  or  capable  of 
being  exercised  by,  all  or  any  one  or  more  of  the  Judges 
of  the  said  Courts,  respectively,  sitting  in  Court  or  Cham- 
bers, or  elsewhere,  when  acting  as  Judges  or  a  Judge,  in 
pursuance  of  anv  statute,  law,  or  custom,  and  all  powers 
given  to  any  such  Court,  or  to  any  such  Judges  or  Judge, 
by  any  statute ;  and  also  aU  ministerial  powers,  duties, 
and  authorities,  incident  to  any  and  every  part  of  the  juris- 
diction so  transferred. 

So  much  of  this  section  as  relates  to  the  London  Court  of 

B  3 
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Act  1878,  Bankruptcy  is  repealed  by  the  Act  of  1875.    See  note  to  8. 3,  amte^ 
•s.  16,  17.  p.  2. 

The  jurisdiction  of  the  Master  of  the  Rolls  over  the  Register  of 

Patent  Proprietors,  conferred  by  the  15  &  16  Vict,  c,  83,  s.  3,  is 
vested  by  sub-s.  1,  in  the  High  Court :  Jle  Morgan's  Patent,  24 
W.  R.  245,  M.  R. 

The  Court  of  the  Chancellor  of  the  County  Palatine  of  Lancaster 
is  not  interfered  with  by  the  Act :  see  Bp  Alhon**  TruMfs,  8  Ch.  D. 
1  C.  A.  and  Be  Longdendale  Oftton  Spinning  6V).,  8  Ch.  D.  150, 
M.  R.  See  also  s.  95,|7o«f,  p.  91,  and  note  thereto.  But  appeals 
from  that  Court  will  go  to  the  Court  of  Appeal  under  s.  18, 6al>-&  2, 
2f(Mtt,  p.  12. 

The  whole  of  the  jurisdiction  of  the  Courts  enumerated  is 

transferred  by  this  section  to  the  High  Court  of  Justice.    See  the 

effect  of  this  consolidation  of  powers  commented  on  by  Jessel, 

M.  R.,  Salt  V.  Cooper,  16  Ch.  D.  at  549.  But  the  procedure  provided 

by  the  rules  of  Court,  pofit,  p.  175,  is  not  of  such  wide  application. 

The  practice  of  the  Divorce  Court  remains  unchanged  :    s.  70, 

post,  p.  73  ;  s.  18  of  the  Act  of  lS7b, post,  p.  Ill  ;  O.  LXIL,  post, 

p.  443;  so  do  criminal  proceedings  :  s.  71,  post,  p.  73  ;  s.  19  of 

the  Act  of  1875,  post,  p.  Ill ;  O.  hXll,, post,  p.  443  ;  and  so,  with 

certain  specified  exceptions,  do  proceedings  on  the  Cro^^  side  o£ 

the  Queen's  Bench  and  Revenue  proceedings :  O.  LXII.,frH  supra. 

By  virtue  of  this  section,  the  Probate  Division  has  the  same 

power  to  restrain  any  dealing  with  a  ship  or  share  in  a  ship  as 

the  Court  of  Chancery  had  under  the  Merchant  Shipping  Act, 

1854  (17  k  18  Vict.  c.  104),  s,  65  :   Nicholas  v.  Draeaehis,  1  P.  D. 

72  ;  and  the  Judge  of  the  Divorce  Court  can  grant  an  injunction 

under  s.  24,  sub-s.  8  :  NoaJtes  v.  Xoakes  and  Hill,  4  P.  D.  60  ;  or 

attach  a  debt  to  enforce  payment  of  costs  :  WhitakerT,  WhitaJter,  7 

P.  D.  15 :  see  also  Marshall  v.  Marshall,  5  P.  D.  19.    So  too  in  an 

action  by  a  husband  in  the  Chancery  Division  to  enforce  a  separation 

deed,  a  counter-claim  by  the  ^ife  for  a  judicial  separation  was 

allowed  to  be  set  up :  Besant  v.  Wood,  12  Ch.  D.  605,  M.  R.  A  Judge 

of  the  Chancery  Division  can  by  order  compel  the  attendance  of  a 

witness  before  an  arbitrator  under  the  power  given  bv  s.  4  of  the 

3  &  4  WiU.  4,  c.  42  :  Clarhrongh  v.  Totfthill,  17  Ch.  D.  707,  M.  R. 

So  too  he  has  power  to  grant  probate  of  a  will,  but  on  grounds  of 

convenience  the  jurisdiction  will  not  be  exercised:  Pinney  v.  Hunt, 

6  Ch.  D.  98,  M.  R. :  see  too  Be  Ivory,  10  Ch.  D.  at  375,  per  Lush,  J. 

As  to  the  power  of  the  Queen's  Bench  Division  to  deal  with  the 

rectification  of   deeds,  see  Mostyn  v.    West  Mostyn.  Coal   Co,, 

1  C.  P.  D.  145 ;   Breslatier  v.  Barmvch,  36  L.  T.  52  ;   Story  v. 

Waddle,  4  Q.  B.  D.,  289,  C.  A.  ;  or  with  the  custody  of  infiants,  see 

Be  Goldsieorthy,  2  Q,  B.  D.  75. 

In  spite  of  this  section  it  seems  very  uncertain  whether  a 
prerogative  writ  of  mandamus  can  issue  otherwise  than  from  the 
Queen's  Bench  Division,  see  Glossop  v.  Ileston  Local  Board,  12 
Ch.  D.  at  115, 122,  C.  A.  Sec  also  tne  note  to  s.  24,  sub-s.  6,  post, 
p.  22,  and  O.  LXll,,post,  pp.  443,  444. 

Sect  17.         17.  There  shall  not  be  transferred  to  or  vested  in  the 
iSt*tain8.''°  said  High  Court  of  Justice,  by  virtue  of  this  Act- 
High  Court      (1.)  Any  appellate  jurisdiction  of  the  Court  of  Appeal 

in  Chancery,  or  of  the  same  Couit  sitting  as  a 

Court  of  Appeal  in  Bankruptcy : 
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(2.)  Any  jurisdiction  of  the  Court  of  Appeal  in  Chan-  Act  ItTS, 
eery  of  the  County  Palatine  of  Lancaster :  *-  ^^' 

(3.)  Any  jurisdiction  usually  vested  in  the  Lord  Chan- 
cellor or  in  the  Lords  Justices  of  Appeal  in  Chan- 
cery, or  either  of  them,  in  relation  to  the  custody 
of  the  persons  and  estates  of  idiots,  lunatics,  and 
persons  of  unsound  mind: 

(4.)  Any  jurisdiction  vested  in  the  Lord  Chancellor  in 
relation  to  grants  of  Letters  Patent,  or  the  issue  of 
commissions  or  other  writings,  to  be  passed  under 
the  Great  Seal  of  the  United  Kingdom : 

(5.)  Any  jurisdiction  exercised  by  the  Lord  Chancellor 
in  right  of  or  on  behalf  of  Her  Majesty  as  visitor 
of  any  collie,  or  of  any  charitable  or  other 
foundation : 

(6.)  Any  jurisdiction  of  the  Master  of  the  Rolls  in 
relation  to  records  in  London  or  elsewhere  in 
England. 

By  &  7  of  the  Act  of  1875,  pMt,  p.  99,  it  is  enacted  that  **  any  JuriMliction 
jurisdiction  usually  vested  in  the  Lords  Justices  of  Appeal  in  j'^/"***! 
Chancery,  or  either  of  them,  in  relation  to  the  persons  and  estates  i^'Jtect"of" 
of  idiots,  lunatics,  and  persons  of  unsound  mind,  shaU  be  exercised  lunatics. 
by  such  Judge  or  Judges  of  the  High  Court  of  Justice  or  Court  of 
Appeal  as  may  be  intrusted  by  the  sign  manual  of  Her  Majesty  or 
Her  sucoessoi-s  with  the  care  and  commitment  of  the  custody  of 
such  persons  and  estates :  and  all  enactments  referring  to  the 
I/)jids  Justices  as  so  intrusted  shall  be  construed  as  if  such  Judge 
or  Judges  so  intrusted  had  been  named  therein  instead  of  such 
Lords  Justices  :   PrOTided,  that  each  of  the  ijcrsons  who  may  at 
the  commencement  of  the  principal  Act  be  Lords  Justices  of  Appeal 
in  Chancery  shall,  during  such  time  as  he  continues  to  be  a  Judge 
of  the  Court  of  Ap])eal,  and  is  iutmsted  as  aforesaid,  retain  the 
jurisdiction  vested  in  him  in  relation  to  such  persons  and  estates 
as  aforesaid." 

As  to  the  jurisdiction  of  the  Lords  Justices  in  Lunacy,  see  before 
the  Acts,  16  &  17  Vict.  c.  70,  s.  100.  As  to  the  jurisdiction  of  the 
Court  of  Chancery  formerly,  and  now  of  the  High  Court  of  Justice, 
in  respect  to  the  guardianship  and  maintenance  of  persons  of  un- 
sound mind  not  so  found,  see  Vatifi  v.  Vane,  2  Ch.  D.  124,  M.  R. 

The  special  jurisdiction  of  the  Manter  of  the  Bolls  under  sub-s.  6 
is  apparently  preserved  by  s.  2  of  the  Act  of  ISSl, post,p,  163,  which 
makes  him  a  Judge  of  the  Court  of  Appeal  only. 

The  Master  of  the  BoUs  by  virtue  of  sub-s.  6  may  direct  the  amend- 
ment of  a  clerical  error  in  a  specification  file<l  in  the  Patent  Office  : 
He  Joh Man's  Patent,  5  Ch.  D.  603.  As  to  the  register  of  Patent 
Proprietors,  see  Re  MorgatCi  Patent,  24  W.  R.  245. 

Inasmuch  as  a  re-hearing  is  in  the  nature  of  an  appeal,  the  old 
power  of  the  Court  of  Chancery  to  re-hear  a  case  is  taken  away, 
and  tliis  part  of  its  jurisdiction  is  vested  in  the  Court  of  Appeal : 
Jte  St,  Kazairc  Co.,  12  Ch.  D.  88,  C.  A. 
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Act  1878,       18.  The  Court  of  Appeal  established  by  this  Act  shall 
»•  ^^'     be  a  Superior  Court  of  Record,  and  there  shall  be  trans- 
j^^  j^     ferred  to  and  vested  in  such  Court  all  jurisdiction  and 
jurtodiction  powcrs  of  the  Courts  following  (that  is  to  say) : — 

to  Court  of       (1.)  All  jurisdiction  and  powers  of  the  Lord  Chan- 
AppeaL  .  c^llor  and  of  the  Court  of  Appeal  in  Chancery, 

in  the  exercise  of  his  and  its  appellate  jurisdic- 
tion, and  of  the  same  Court  as  a  Court  of  Appeal 
in  Bankruptcy : 

(2.)  All  jurisdiction  and  powers  of  the  Court  of 
Appeal  in  Chancery  of  the  County  palatine  of 
Lancaster,  and  all  jurisdiction  and  powers  of  the 
Chancellor  of  the  duchy  and  county  palatine  of 
Lancaster  when  sitting  alone  or  apart  from  the 
Lords  Justices  of  Appeal  in  Chancery  aa  a  Judge 
of  rehearing  or  appeal  from  decrees  or  orders  of 
the  Court  of  Chancery  of  the  county  palatine  of 
Lancaster : 

Bee  He  Longdrndale  Cotton  Spinning  Co,,  8  Ch.  D.  150,  M.  R., 
and  Lee  v.  Nuttall,  12  Ch.  D.  61,  C.  A. 

(3.)  All  jurisdiction  and  powers  of  the  Court  of  the 
Lord  Warden  of  the  Stannaries  assisted  by  his 
assessors,  including  all  jurisdiction  and  powers 
of  the  said  Lord  Warden  when  sitting  in  his 
capacity  of  Judge : 

(4.)  All  jurisdiction  and  powers  of  the  Court  of  Ex- 
chequer Chamber : 

(5.)  AU  jurisdiction  vested  in  or  capable  of  being 
exercised  by  Her  Majesty  in  Council,  or  the 
Judicial  Committee  of  Her  Majesty's  Privy  Coun- 
cil, upon  appeal  from  any  judgment  or  order  of 
the  High  Court  of  Admiralty,  or  from  any  order 
in  lunacy  made  by  the  Lord  Chancellor,  or  any 
other  person  having  jurisdiction  in  lunacy. 

• 

The  Court  of  Appeal  has  no  power  to  hear  an  original  petition ; 
its  jurisdiction  is  exclusively  appellate :  He  Dunraten  Adare  Coal 
and  Iron  Co,,  33  L.  T.  371  ;  24  W.  R.  37,  C.  A.  :  nor  has  it  power 
to  vacate  the  enrolment  of  a  decree  of  the  Court  of  Chancery 
enrolled  before  the  Act :  Allan  v.  Electric  Telegraph  Co.  24  W.  R. 
898,  C.  A.  Enrolment  has  no  effect  in  preventing  an  appeal,  and 
is  now  a  useless  ceremony  :  HaHie  v.  Ilantie,  2  Ch.  D.  304,  C.  A. 
An  appeal  from  a  judgment  of  the  Lord  Mayor's  Court  upon  de- 
murrer UeB  to  the  Court  of  Appeal,  not  to  the  Divisional  Court  under 
fl.  45,poitf  p.  65  :  Z«  Blanch  v.  Rmter*g  Telegraph  Co.,  1  Ex.  D. 
408,  U.  A.  But  in  ordinary  appeals  from  the  Mayor's  Court  where 
error  on  the  record  is  not  alleged,  the  appeal  lies  to  a  Divisional 
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Coaitf  and  is  goTcrned  by  a.  46  :  AppUford  y.  Judkinny  3  C.  P.  D.  Aot  ItTS, 
«9,  C.  A.  „.  18,  19. 

The  Court  of  Appeal  has,  it  seems,  no  power  to  re-hear  an  appeal - 

from  the  High  Court,  FlMver  v.  JAoydy  6  Ch.  D.  297,  C.  A.,  and  it  is 
doubtful  whether  it  has  any  power  to  re-hear  a  bankruptcy  appeal : 
Be  Hooper,  14  Ch.  D.  1,  C.  A. 

As  to  the  jurisdiction  of  the  Lords  Justices  in  Lunacy,  see  note 
tos.  17 f  ante,  p.  11. 

By  O.  LXII.  r.  2  the  provisions  of  0.  LVIII.  as  to  appeals  are 
appUed  to  civil  proceedings  on  the  Crown  side  of  the  Queen's 
Bench  Division,  and  to  revenue  proceedings,  though  these  pro- 
ceedings are  for  the  most  part  exempted  from  the  operation  of  the 
rules  of  Court. 

The  jurisdiction  of  the  full  Court  of  Divorce,  as  established 
under  the  Divorce  Acts,  was  not  transferred  to  the  Court  of  Appeal 
by  this  section  :  Wrttthend  v.  Wentheadj  2  P.  D.  1  ;  (rladxtofw  v. 
Oladtttone,  IMd,  143  ;  but  the  omission  is  now  remedied  by  s.  9  of 
the  Act  of  \9»\,pont,  p.  165: 

See  further  the  note  to  the  next  section. 

19.  The  said  Court  of  Appeal  shall  have  jurisdiction  B«ct  19. 
and  power  to  hear   and  determine    appeals   from   any  Appeaiii 
judgment  or  order,  save  aa  hereinafter  mentioned,  of  Her  Sit!***^* 
Majesty's  High  Court  of  Justice,  or  of  any  judges  or 
judge  thereof,  subject  to  the  provisions  of  this  Act,  and 
to  such  Rules  and  Orders  of   Court  for  regulating  the 
terms  and   conditions   on  which  such  appeals  shall  be 
allowed,  as  may  be  made  pursuant  to  this  Act. 

For  all  the  purposes  of  and  incidental  to  the  hearing  Powemof 
and  determination  of  any  appeal  within  its  jurisdiction,  ^^^^ 
and  the  amendment,  execution,  and  enforcement  of  any    ^* 
judgment  or  order  made  on  any  such  appeal,  and  for  the 

Purpose  of  every  other  authority  expressly  given  to  the 
!ourt  of  Appeal  by  this  Act,  the  said  Court  of  Appeal 
shall  have  all  the  power,  authority,  and  jurisdiction  by 
this  Act  vested  in  the  High  Court  of  Justice. 

This  section  deals  with  two  distinct  questions  ;  first,  it  defines 
in  what  cases  an  appeal  is  to  lie  from  the  High  Court  or  the  Judges 
thereof  to  the  Court  of  Appeal;  secondly,  it  specifies  the  powers  of 
the  Court  of  Appeal  in  dealing  with  such  api)eals.  As  to  the 
latter  point,  see  note  to  O.  LVllI.,  r.  6,^w«^  p.  422. 

By  s.  100,  pout,  p.  93,  "  Order"  shall  include  rule,  and  "Judg- 
ment "  shall  include  decree. 

The  19th  section  gives  a  general  right  of  appeal  from  every 
order  or  judgment  of  the  High  Court  or  any  judge  thereof.  Its 
operation  is,  however,  limited  in  two  directions,  namely  (a),  by 
Bnlcs  of  Court,  which  create  Divisional  Courts  and  interpose  an 
appeal  thereto  between  the  original  court  and  the  Court  of 
Appeal ;  and  (J)  by  subsequent  sections  of  this  and  other  Acts 
wnich  restrict  the  right  of  appeal  in  particular  cases. 

1.  As  to  Divisional  Courts  see  O.  LVII.  Kaposi,  p.  4 15,  and  notes  Divisional 
thereto  ;  also  O.  XXXIX.  as  to  motions  for  new  triala    Where  a  Ck>arto. 
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Aet  1878,   p&rty  appealed  from  the  order  of  a  judj?e  at  Chambers  to  a  Divi- 
s.  19.       sioiial  Court,  and  failed  to  prosecute  his  ap])cal  there,  the  Court  of 

• -Appeal  declined  to  entertain  an  appeal  from  the  order  of  the 

Divisional  Court,  dismissing  his  appeal..  Walker  ▼.  Bnddrn,  5 
Q.  B.  D.  267,  C.  A.  An  appeal  lies  direct  to  the  Court  of  Appeal, 
and  not  to  a  Divisional  Court  from  the  order  of  a  judge  at  nisi 
prius  referring  the  issues  in  an  action  to  an  official  referee.  Hoch 
V.  Boor,  49  L.  J.,  C.  I*.  D.,  666,  C.  A. 
ReRtrictions  2.  As  regards  the  statutory  restrictions  on  the  general  right  of 
oiiAi»i»eala.  ap])eal. 

By  8.  ioj  pout,  p.  5."),  the  judgment  of  a  Divisional  Court  upon 
an  appeal  from  an  inferior  Court  is  to  be  final,  uuIchh  special  leave 
to  appeal  be  given. 

By  8.  47,  jfont^  J).  58,  the  judgment  of  the  Court  for  Crown. 
Cases  Reserved  is  final ;  and  no  api)eal  lies  to  the  Court  of  Appeal 
in  criminal  matters  save  for  error  on  the  reconl. 

By  8.  49,  j)0Mt,  p.  60,  no  appeal  lies,  except  by  leave,  from  any 
oixier  made  by  consent,  or  as  to  costs  only  which  by  law  are  left, 
to  the  discretion  of  the  Court. 

By  8.  60,  poMt,  ]).  61,  an  api)oal  docs  not,  without  leave,  lie 
direct  to  the  Court  of  Appeal  from  an  onler  made  at  Chambers. 
See,  too,  O.  LVII.  A,  r.  l,poMt,  p.  61. 

By  8.  20  of  the  Act  of  \H7Ct,poitf,  p.  lH8.no  ap])eal  lies  where  by 
stiitute  it  is  ])rovided  that  the  decision  of  a  couil  or  judge  is  to  be 
final 

By  s.  9  of  the  Act  of  ISSl,  pout ,  p.  165,  such  appeals  as  might 
have  been  brought  under  the  Divorce  Acts  to  the  Full  Court  of 
Divorce  may  now  Ijc  brought  to  the  Court  of  A])peal ;  and  by  s.  10 
of  the  same  Act  a  limitation  is  ])laced  on  a]»peals  from  orders 
absolute  for  dissolution  or  nullity  of  marriage,  where  an  aplx^al 
might  have  been  brought  from  the  onler  ntMi. 

By  8. 14  of  the  Act  of  1881,  y^nx^,  p.  167,  the  decision  of  thcHigli 
Court  on  questions  of  law  in  registration  and  i>arliamentary  and 
munici])al  election  ca«os  is  made  final  unless  8])ecial  leave  to 
appeal  to  the  Court  of  Ap]>cal  is  given. 
Gcneml  By  virtue  of  the  19th  section  an  appeal  lies  from  an  order  of  the 

right  of         Queen's  Bench  Divisirm  discharging  a  rule  «»>/  forqujishing  an 
ai»i»eaL  order  of  Quarter  Sessions  as  to  the  validity  of  a  rate.     Orertu-rrtt 

vj  WalMill  v.  Londim  and  North  Wrxtvrn.  Italhray^  4  App.  Cas. 
30  II.  L. ;  and  where  a  special  case  is  stated  for  the  opinion  of  the 
Queen's  Bench  Division,  its  jurisdiction  is  judicial,  not  merely 
consultative,  and  its  decision  on  the  case  is  a  *'  judgment  or  order  " 
within  the  meaning  of  the  section,  ibid.  See  also  ii/^.  v.  Swindon 
Local  Board  J  49  L.  J.,  Q.  B.  D.  622,  C.  A.,  commenting  on  the  last 
case,  and  Beg.  v.  Sarin,  6  Q.  B.  D.  809,  C.  A.  So  too  an  appeal  lies 
from  the  decision  of  a  Divisional  Court  ui)on  a  si)ecial  case  stated 
by  an  umpire  under  the  Lands  Clauses  Act,  1845.  Bidder  y. 
JVorth  Staffordshire  BaiUcay  Co.,  4  Q.  B.  D,  412,  C.  A.;  or  upon  a 
special  case  stated  by  an  arbitrator  pursuant  to  the  Common  Law 
Procedure  Act,  1854,  ibid,  at  425,  see  e.g.,  Mirabita  v.  Imperial 
Ottoman  Bank,  3  Ex.  D.  164,  C.  A. ;  Qillinn  v.  Vt»try  of  Pad- 
dinyton,  5  Q.  B.  D.  368,  C.  A.  By  s.  69  of  the  Taxes  Management 
Act,  1880  (43  &  44  Vict.  c.  19),  it  is  expressly  provided  that  an 
appeal  shall  lie  to  the  Court  of  Appeal  from  the  decision  of  the 
High  Court  or  any  judge  thereof  upon  any  case  stated  under  the 
provisions  of  that  Act,  and  from  the  Court  of  Appeal  to  the  House 
of  Lords.    An  appeal  lies  from  an  oixlcr  of  the  Queen's  Bench 
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DiTision  discharging  a  rale  for  a  certiorari  to  remove  into  that  AetlSTS, 
Court  an  order  of  petty  sessions  for  the  maintenance  of  a  })auper      ■.  19, 

lunatic  :  The  C»«'»  ▼•  Pemberton,  6  Q.  B.  D.  95,  C.  A. ;  and  from 

the  Older  of  a  Divisional  Court  dircctiQg  a  writ  of  prohibition  to 
issue  to  a  Coqiity  Court  judge :  Barton  v.  Titchmanth,  49  L.  J., 
Ex.  673  ;  and  from  the  older  of  a  Di visional  Court  discharging  a 
rule  for  an  order  on  a  County  Court  judge  to  hear  an  action : 
Mwr^an  v.  Itee9^  6  Q.  B.  D.  608,  C.  A. ;  and  before  the  Judicature 
Act  of  1881  it  was  held  that  an  appeal  lay  from  an  intcrlocutoiy 
order  of  a  Divisional  Court  relating  to  a  Municipal  Election  Peti- 
tion :  Harmon  v.  Park,  6  C.  P.  I).  323,  C.  A,  ;  but  see  now  s.  14 
of  that  Act,  pMt,  p.  167  and  note  thereto. 

The  effect  of  this  section,  read  with  ss.  17, 18,  xnpra,  is  to  take  Re-1ieaiing 

away  the  ohl  jwwerof  the  Court  of  Chanceiy  to  re-hear  its  decrees,  ^y  High 

The  jurisdiction  to  re-hear  an  order  of  the  High  Court  is  now  ^^^"^ 

vested  in  the  Court  of  Appeal :  lie  St,  JVdzairc  Ok,  12  Ch.  D.  88, 

C.  A.     In  a  probate  case  where  the  judge  tried  the  issues  of  fact 

without  a  jniy  and  then  gave  judgment  on  his  findings,  it  was 

held  that  an  appeal  lay  from  his  ju^mcnt  to  the  Court  of  Appeal, 

but  the  Court  at  the  same  time  expressed  an  opinion  that  the 

party  decided  against  might  have  applied  to  the  Court  below  for 

a  ie«^hearing  under  rule  GO  of  the  old  Probate  Rules  :   Sugdcn  v. 

Ijord  iSt.  Leonards,  1  P.  D.  154,  C.  A.     Having  regard  to  Jle  St. 

yazalre  Co.,  cited  above,  it  is  very  doubtful  how  far  this  expression 

of  opinion  could  now  be  sustained.    As  to  re-hearing  an  appeal  by 

the  Court  of  Appeal,  see  note  to  last  section,  ante,  p.  13 ;  see 

also^  post,  p.  422.    A  judge,  however,  can  always  reconsider  his 

decision  until  the  order  has  been  drawn  up  :  Jte  St.  Nazaire  Co., 

12  Ch.  D.  at  p.  91,  per  Jcssel,  M.  B.     8ee  for  an  example'  Miller* s 

Ckise,  3  Ch.  D.  661,  M.  R.,  and  see  passim  Att.-Oeneralv.  Tomline, 

7   Ch.  D.  ZS6 ;  Jle  SeJiroeder,  12  Ch.  D.  667,  M.  R.     See  also  O. 

XLiL  A.,  post,  p.  362,  which  gives  power  to  correct  accidental  slips 

or  errois  in  judgments. 

Where  an  order  of  reference,  made  before  the  Act,  provided  that  Undertaking 
neither  party  should  bring  error,  and  the  arbitrator  stated  his  not  to  ap- 
award  in  the  form  of  a  special  case  for  the  Queen's  Bench  Division,  1**^ 
it  was  held  that  no  appeal  lay  from  the  judgment  of  the  Queen's 
Bench  Division  thereon  :   Jones  v.  Victoria  Grarlng  Dock  Co.,  2 
Q.  B.  D.  314,  C.  A.    The  undertaking  not  to  appeal  must  be  a  formal 
one.     In  Re  Hull  and  Ofunty  Bank,  13  Ch.  D.  261,  C.  A.,  a  claim 
in  a  winding-up  proceeding  was  disallowed.     On  an  intimation 
from  the  counsel  for  the  claimant  that  he  did  not  intend  to  appeal, 
costs  were  not  asked  for.    The  order  dismissing  the  claim  without 
costs,  when  drawn  up,  contained  no  reference  to  any  undertaking 
not  to  appeal.    Subsequently  an  appeal  was  brought,  and  the 
Court  of  Api)eal  held  that  they  could  not  refuse  to  entertain  it,  as 
no  undertjUung  not  to  appeal  was  embodied  in  tiic  order. 

An  appeal  lies  from  the  judgment  of  a  judge  upon  fact  as  well  Qnestions  of 
as  upon  law ;  The  Glennihanta,  1  P.  D.  283,  C.  A. ;  Suffdm  v.  '»«*• 
Lord  St.  Leonards,  1  P.  D.  164,  C.  A.;  Bigsbtj  v.  Dickinson,  i  Ch. 
D.  24,  C.  A.  :  see  too  Jones  v.  Ifouffli,  5  Ex.  D.  115  C.  A.  But  when 
the  evidence  has  been  taken  vivA  voce,  the  Court  of  Appeal  gives 
great  weight  to  the  consideration  that  the  judge  in  the  Court 
below  has  seen  the  demeanour  of  the  witness,and  is  loth  to  over-rule 
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Prerogative 
muidjimiiB. 


Aet  1878,  him  :  Bi(f»hy  v.  DiehtH^nn^  uhl  nupra  ;  Hie  MilanrMr,  43  L.  T.  107, 
M.  10,  20.  C.  A.  As  to  the  time  for  a))i)ealing  fix>m  the  judgment  of  a  judge 
.  on  a  question  of  fact,  see  Dollman  v.  Joncft,  12  Ch.  D.  653,  C.  A. 

Discretion'  An  appeal  lies  from  discretionary  orders,  but  the  Court  of 
«ry  orders.  Appeal  do  not,  as  a  general  rule,  interfere  with  the  exercise  of  a 
discretion  which  they  do  not  approve  unless  it  appears  that  the 
discretion  was  exercised  on  a  wrong  principle.  See  e.  g,  orders 
allowing  or  disallowing  pleadings;  (rolding  v.  Whartan  Salt 
]\WkM  Gk,  1  Q.  B.  D.  374,  C.  A. ;  Wati^on  v.  Itodn-cll,  3  Ch.  U. 
380,  C.  A.,  see  i)cr  Mellish,  L.  J.,  at  383,  as  to  the  principle : 
Jlu-agons  v.  Tivvrd,  10  Ch.  D.  369,  C.  A.  See  also  Byra  v.  Mann^ 
7  Ch.  D.,  at  280,  287,  C.  A.,  as  to  leave  to  amend  at  trial  As  to 
directions  as  to  mode  of  trial,  see  StvindvU  v.  Birmingham  Syndi- 
vatPy  3  Ch.  D.  127,  C.  A.  As  to  leave  to  defend  under  0.  XIV.^ 
see  Papayanni  v.  Confjtait^  W.  N.  1880  ;  also  Wallingford  3futval 
Society,  6  App.  Cas.  685,  H.  L.,  p.  lOU.  Sec  too  note  to  s.  i9y pout ^ 
p.  GO,  As  to  damages,  see  Webster  v.  BritiMh  Empire  Antturance 
Co,,  15  Ch.  D.,  at  180,  per  Thesiger,  L.  J.  As  to  disallowing  inter- 
rogatories, see  Fisher  v.  Otven,  8  Ch.  D.  at  p.  653,  C.  A.  As  to 
an  order  refusing  to  commit  for  contempt,  see  Jarmain  v.  Chatter ' 
ton,  30  \V.  K.  461,  C.  A.  Where  by  tlie  express  terms  of  a  statute; 
an  absolute  discretion  is  given,  it  seems  that  no  appeal  lies  :  The 
Amstely  2  P.  D.  186,  C.  A. 

The  importance  of  the  return  to  writs  of  mandamus  and  of  the 
subsequent  proceedings  thereon  is  much  diminished  by  this  section. 
An  appeal  now  lies  from  the  order  directing  the  writ  to  issue  ;  so 
unless  thore  be  facts  in  dispute,  any  que>5tion  of  law  can  be  raised 
and  appealed  without  the  embarrassment  or  delay  of  pleadings. 
In  Julius  V.  Bishop  of  Oxford,  5  App.  Cas.  214  (H.  L.),  the 
Queen's  Bench  Division  ordered  that  a  mandamus  should  issue  to 
the  bishop  commanding  him  to  take  proceedings  under  the  Church 
Discipline  Act  against  a  clerk.  An  appeal  against  this  order  was 
brought  to  the  Court  of  Appeal,  and  the  case  was  ultimately  taken 
to  the  House  of  Lords.  The  clerk  also  was  allowed  to  join  in  the 
appeal,  although  the  mandamus  was  of  course  directed  to  the 
bishop  alone.    See,  too.  The  Qu^en  v.  Holl,  7  Q.  B.  D.  675,  C.  A. 

Penon  not  Where  a  person  is  affected  by  an  order  of  the  High  Court,  but  is 
party  below  ^ot  a  party  to  the  proceedings,  he  may  still  obtain  leave  to  appeal 
if  he  could  have  done  so  before  the  Judicature  Acts :  Br  Markham, 
16  Ch.  D.  1,  C.  A.,  but  not  otherwise  :  Watson  v.  Cave,  17  Ch.  D. 
19,  C.  A.  See,  too.  He  Clagget,  30  W.  R.  374,  C.  A.  ;  J5r  parte 
Tucker,  12  Ch.  D.  308,  C.  A.  As  to  the  test,  see  Craweour  v. 
Salter,  30  W.  R.  328,  C.  A. 

As  to  the  practice  on  appeals  see  0.  INIH., post,  p.  417.  As  to 
moving  for  a  new  trial  in  the  Court  of  Appeal  where  a  case  has 
been  tried  by  a  judge  without  a  jury,  see  0.  XXXDL,  r.  \,posty 
p.  360,  and  O.  XL.,  rr.  4a,  10,  j»(7«^,  pp.  366,  359. 

fleet  20.         20.  \_No  appeal  from  High  Court  or  Court  of  Appeal  to 
House  of  Lords  or  Judicial  Committee,'] 

By  8.  2  of  the  Act  of  1875,  post,  p.  95,  the  operation  of  this 
section,  as  well  as  of  ss.  21  and  55,  was  postponed  to  the  1st  Nov., 
1876 ;  and  by  s.  24  of  the  Act  of  1876,  post,  p.  140,  the  three 
sections  are  repealed.  As  to  appeals  to  the  House  of  Lords,  see 
the  last^mentioned  Act,  post,  p.  178  ;  and  for  procedure  on  such 
Appeals,  see  Forms  and  OidQis,  post,  p.  673. 
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lAt  1878, 
■.  88. 


21.  [^Paiver  to  transfer  jurisdiction  of  Jiidicial  Committee  Beet  81, 
ly  Order  in  dntncil,'] 


See  note  to  last  section. 


22.  From  and  after  the  commencement  of  this  Act  the  Beet, 
several  jnrisdictious  which  by  this  Act  are  transferred  to  Transfer  of 
and  vested  in  the  said  High  Court  of  Justice  and  the  said  ^luess. 
Court  of  Appeal  respectively  shall  cease  to  be  exercised, 
except  by  the  said  High  Court  of  Justice  and  the  said 
Court  of  Api)eal  respectively,  as  provided  by  this  Act ; 
and  no  further  or  other  appointment  of  any  judge  to  any 
Court  whose  jurisdiction  is  so  transferred  shall  be  made 
except  as  pronded  by  this  Act:  Provided,  that  in  all 
causes,  matters,  and  proceedings  wliatsoever  which  shall 
have  been  fully  heara,  and  in  which  judgment  shall  not 
have  been  given,  or  ha\ing  been  given  shall  not  have 
l)een  signed,  drawn  up,  passed,  entered,  or  othenvise  per- 
fected at  the  time  appointed  for  the  commencement  of 
this  Act,  such  judgment,  decree,  rule,  or  order  may  be 
given  or  made,  signed,  drawn  up,  passed,  entered,  or  per- 
fected respectively,  after  the  commencement  of  this  Act, 
in  the  name  of  the  same  Court,  and  by  the  same  judges 
and  officers,  and  generally  in  the  same  manner,  in  all 
respects  as  if  this  Act  had  not  passed ;  and  the  same  shall 
take  effect,  to  all  intents  and  purposes,  as  if  the  same  had 
iKJcn  duly  perfected  before  the  commencement  of  this 
Act ;  and  every  judgment,  decree,  rule,  or  order  of  any 
Court  whoso  jurisdiction  is  hereby  transferred  to  the  said 
High  Court  of  Justice  or  the  said  Court  of  Appeal,  which 
shall  have  been  duly  perfected  at  any  time  before  the 
commencement  of  this  Act,  may  be  executed,  enforced, 
and,  if  necessary,  amended  or  discharged  by  the  said 
High  Court  of  Justice  and  the  said  Court  of  Appeal 
respectively,  in  the  same  manner  as  if  it  had  been  a 
ju(%meut,  decree,  rule,  or  order  of  the  said  High  Court 
or  of  the  said  Court  of  Appeal ;  and  all  causes,  matters, 
and  proceedings  whatsoever,  whether  civil  or  criminal, 
which  shall  be  pending  in  any  of  the  Courts  whose  juris- 
diction is  so  transferred  as  aforesaid  at  the  commence- 
ment of  this  Act,  shall  be  continued  and  concluded  as 
follows  (that  is  to  say),  in  the  case  of  proceedings  in 
error  or  on  appeal,  or  of  proceedings  before  the  Court 
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Aetl978,  of  Appeal  in  Chancery,  in  and  before  Her  Majesty's 
**'  ^n"      ^ouTt  of  Appeal ;  and,  as  to  all  other  proceedings,  in  and 

^'\    _  iKjfore  Her  Majesty's  Hijrh  Court  of  Justice.     The  said 

Courts  resfKjctively  shall  have  the  same  jurisdiction  in 
relation  to  all  such  causes,  matters,  and  proceedings  as  if 
the  same  had  been  comjnenced  in  the  said  High  Court  of 
Justice,  and  continued  therein  (or  in  the  said  Court  of 
Appeal,  as  the  case  may  be)  down  to  the  point  at  which 
the  transfer  takes  place ;  and,  so  far  as  relates  to  the  form 
and  manner  of  procedure,  such  causes,  matters,  and  pro- 
ceedings, or  any  of  them,  may  be  continued  and  con- 
cluded, in  and  before  the  said  Courts  respectively,  either 
in  the  same  or  the  like  manner  as  thev  would  have  l)eeu 
continued  and  concluded  in  the  respective  Couits.from 
which  they  shall  have  been  transferred  as  aforesaid,  or 
according  to  the  ordinary  course  of  the  said  High  Court 
of  Justice  and  the  said  Court  of  Appeal  respectively  (so 
far  as  the  same  may  be  applicable  thereto),  as  the  said 
Courts  respectively  may  thiiJ^  fit  to  direct. 

Beot  28.  23.  The  jurisdiction  by  this  Act  transferred  to  the  said 
Rules  Ml  t4i  High  Court  of  Justice  and  the  said  Court  of  Appeal  re- 
jurimifcthui.  spectively  shall  be  exercised  (so  far  as  regards  procedure 
and  practice)  in  the  manner  provided  by  this  Act,  or  by 
such  Rules  and  Orders  of  Court  as  may  be  made  pur- 
suant to  this  Act ;  and  where  no  special  pro\'ision  is  con- 
tained in  this  Act  or  in  any  such  Rules  or  Ordei*s  of 
Court  with  i-efercnce  thereto,  it  shall  be  exercised  as 
nearly  as  may  be  in  the  same  manner  as  the  same  might 
have  been  exercised  by  the  respective  Courts  from  which 
such  jurisdiction  shaU  have  been  transferred,  or  by  any 
of  such  Courts. 

As  to  the  power  of  making  Rules  nnd  the  pur]>o8e8  for  which 
they  may  be  made,  see  8. 17  of  the  Act  of  IBJbfjwMt^  p.  109  ;  aud 
6.  17  of  the  Act  of  1S76,  jwxt,  p.  130. 

For  the  Rules  now  made,  see  Schedule  I.  to  the  Act  of  1875, 
pott,  p.  17r> ;  and  the  later  rules  therc  incorporated  with  it. 

Sect  84.  24.  In  every  civil  cause  or  matter  commenced  in  the 
Law  and  High  Court  of  Justicc  law  and  equity  shall  be  adminis- 
SncumnUy  tered  by  the  High  Court  of  Justice  and  the  Court  of 
tewl"**'       Appeal  respectively  according  to  the  Rules  following : 

(1.)  If  any  plaintiff  or  petitioner  claims  to  be  entitled 
to  any  ecpiitable  estate  or  right,  or  to  relief  upon 
any  ecjuitable  ground  against  any  deed,  instru- 
ment, or  contract,  or  against  any  right,  title,  or 
*^  claim  whatsoever  asserted  by  ^ny  defendant  or 
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i-espondent  in  such  caose  or  matter,  or  to  any  Aetl878,f. 
relief  founded  upon  a  legal  right,  which  hereto-  24^jl)^^ 
fore  could  only  have  been  given  by  a  Court  of 
Equity,  the  said  Courts  respectively,  and  every 
Judge  thereof,  shall  give  to  such  plaintiff  or 
petitioner  such  and  the  same  relief  as  ought  to 
have  been  given  ])y  the  Court  of  Chancery  in  a 
suit  or  proceeding  for  the  same  or  the  like  pur- 
pose properly  instituted  before  the  passing  of  this 
Act. 

Thi»  and  the  next  section  undertake  to  deal  with  the  lonp- 
jxtanding  anomaly,  to  which  so  many  palliations  had  from  time  to 
time  been  appUed,  but  which  had  never  been  removed — ^by  which 
different  Courts  recogjnised  different  rights  and  duties,  applied 
clifEerent  remedies  to  the  same  case,  and  in  some  cases  even  en- 
forced rules  of  law  actuaUy  in  conflict  with  one  another.  The 
removal  of  the  last-mentioned  defect,  actual  conflict  of  law,  is 
provided  for  by  s.  26.  The  rest  of  the  matter  is  dealt  with  in  the 
present  section. 

The  ijrovisions  of  this  section  may  be  shortly  summarized  thus : —  Summar)'. 

The  plaintiff   may  assert  an   equitable  claim   in   any  Court 

(/nth'*.  1). 
The  plaintiff  may  obtain  an  equitable  remedy  in  any  Court 

(fWrf.). 
The  defendant  may  raise  any  equitable  answer  or  defence  in 
any  Court  ;  that  is  to  say,  anything  which  would  hitherto 
have  Ixjen  good  by  way  of  answer  if  the  suit  liad  been  bi-ought 
in  Chancery  (jtnh-M,  2),  or  would  have  affonled  ground  for  an 
injunction  if  the  action  had  been  brought  at  law  (nub-g.  5). 

The  defendant  may  assert,  by  way  of  counter  claim  against  the 
]>laintiff,  any  claim,  legal  or  equitable,  which  he  might  have 
raised  by  a  cross  suit  at  law  or  in  equity  (nub-n.  .3). 

The  defendant  may  obtain  relief  relating  to  or  connected  with 
the  original  subject  of  the  action  against  other  jKjrsons, 
whether  already  jjarties  or  not  (////<?.).  As  to  the  extent  to 
w^hich  such  relief  may  be  obtained,  see  note  to  sub-s.  3,  po»t, 
p.  21,  and  O.  XVI.,  n*.  17,  et  seq,,  polity  p.  237,  and  note 
thereto ;  and  O.  XIX.,  r.  Sjpont,  p.  249,  and  note  thereto. 

All  Courts  are  to  i-ecognise  equitable  rights  incidentally  appear- 
ing (*Mft-*.  4). 

No  cause  is  to  Ijc  restrained  by  injunction  ;  but  what  would 
have  been  ground  for  injunction  is  to  be  raised  by  way  of 
defence,  or  upon  an  application  to  stay  pi'ocecdings(xw/i»-«.  5)  ; 
or,  if  more  convenient,  the  action  may  be  tmnsferred  to 
another  Division  {ppntj  pp.  388,  ft  9tqJ), 

Subject  to  these  provisions,  common  law  rights  and  duties  are 
to  be  recognised  (jnib-M,  6). 

Every  Court  is  to  apply  aU  appropriate  remedies,  and  dispose  of 
all  matters  in  controversy  {tmb-t,  7). 

For  definitions  of ."  plaintiff,"  "  petitioner,"  "  defendant,"  see 
8.  100,  jjont,  p.  93.  The  words  "  or  resix)ndent "  are  omitted 
in  sub-88.  2  and  3  ;  but  see  s.  100,  voc.  "  defendant.*' 

(2.)  If  any  defendant  claims  to  be  entitled  to  anj^e,^^ 
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Aot  1673,1.  equitable  estate  or  right,  or  to  relief  upou  any 

^  (^»  (^)*  equitable  ground  against  any  deed,  instniment,  or 

contract,  or  against  any  right,  title,  or  claim 
BBserted  by  any  plaintiff  or  petitioner  in  such 
cause  or  matter,  or  alleges  any  ground  of  equit- 
able defence  to  any  claim  of  the  plaintiff  or 
petitioner  in  such  cause  or  matter,  the  said  Courts 
respectively,  and  every  Judge  thereof,  shall  give 
to  every  equitable  estate,  right,  or  ground  of 
relief  so  claimed,  and  to  every  equitable  defence 
so  alleged,  such  and  the  same  effect,  by  way  of 
defence  against  the  claim  of  such  plaintiff  or 
petitioner,  as  the  Court  of  Chancery  onght  to 
have  given  if  the  same  or  the  like  matters  had 
been  relied  on  by  way  of  defence  in  any  suit  or 
proceeding  instituted  in  that  Court  for  the  same 
or  the  like  purpose  before  the  passing  of  this  Act. 

Where  a  defence  shows  grounds  entitling  the  defendant  in  equity 
to  be  relieved  against  a  contract  sought  to  be  enforced  by  the 
plaintiff,  any  Division  in  which  the  action  is  pending  may 
give  effect  to  the  eouitable  defence,  at  least  so  far  as  to  treat 
it  as  a  defence  to  tne  action  :  Mo»tyn  v.  We»t  MoHyn  Coal  Co»j 
1  C.  P.  D.  145.  Or  if  the  action  be  in  a  Division  other  than  the 
Chancery,  the  Court  may  order  it  to  be  transferred  to  the  Chan- 
•  eery  Division.  See  0.  LI.,  pa»ty  p.  393,  and  notes  thereto.  See 
also  Eijre  v.  IIngh(%  2  Ch.  D.  148,  V.-C.  B. ;  Hughes  v.  Me- 
tropolitan  Ily.  Co.,  1  C.  P.  D.  120,  131  C.  A.  ;  and  MarshM  v. 
MarMhallf  5  P.  D.  19,  where  in  a  suit  for  restitution  of  conjugal 
rights  effect  was  given  to  an  equitable  defence  that  the  wife  was 
bound  by  a  covenant  in  the  deed  of  separation  not  to  sue  for 
restitution. 

cuSSwand        (3.)  The  said  Courts  respectively,  and  every  Judge 
ttw  thereof,  shall  also  have  power  to  grant  to  any 

^^"^^  defendant  in  respect  of  any  equitable  estate  or 

right,  or  other  matter  of  equity,  and  also  in 
respect  of  any  legal  estate,  right,  or  title  claimed 
or  asserted  by  him,  all  such  relief  against  any 
plaintiff  or  petitioner  as  such  defendant  shall  have 
properly  claimed  by  his  pleading,  and  as  the  said 
Com'ts  respectively,  or  any  Judge  thereof,  might 
have  granted  in  any  suit  instituted  for  that  pur- 
pose by  the  same  defendant  against  the  same 
plaintiff  or  petitioner;  and  also  all  such  relief 
relating  to  or  connected  with  the  original  subject 
of  the  cause  or  matter,  and  in  like  manner  claimed 
against  any  other,  persou,  whether  already  a  party 
to  the  same  cause  or  matter  or  not,  who  snail  have 
been  duly  served  with  notice  in  writing  of  such 
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claim  puiBuant  to  any  Rule  of  Court  or  any  Order  Aetl87S,i. 
of  the  Court,  as  might  properly  have  been  granted  ^  ^9  i^ 
against  such  person  if  he  had  been  made  a  defen- 
dant to  a  cause  duly  instituted  by  the  same  defen- 
dant for  the  like  purpose ;  and  every  person  served 
with  any  such  notice  shall  thenceforth  be  deemed 
a  party  to  such  cause  or  matter,  with  the  same 
rights  in  respect  of  his  defence  against  such  claim, 
as  if  he  had  been  duly  sued  in  the  ordinary  way 
by  such  defendant. 

The  wonlH  of  this  Rub-Rection,  it  will  be  obscrvwl,  are  very  wide 
with  respect  to  the  claims  which  may  be  raiKcd  a^^ainst  a  third 
perBon,  other  than  the  plaintiff.  But  the  third  person  must  be 
**  serred  with  notice  in  writing  of  such  claim  pursuant  to  any  Rule 
of  Court  or  any  Order  of  the  Court."  And  the  Rules  of  the 
Supreme  Court  have  not  provided  for  the  operation  of  the  sub- 
section except  within  narrow  limits.  The  result  of  the  Rules  and 
the  decisions  interpreting  them  is,  that : — First,  a  counter  claim 
may  be  made  against  the  plaintiff,  or  the  plaintiff  and  another 
person  ;  but  no  claim  to  any  relief  in  which  the  plaintiff  is  not 
interested  can  be  raised  against  a  third  person  by  way  of  counter- 
claim :  Treleaten  v.  Bray^  45  L.  J.  Ch.  113,  C.  A,  As  to  what 
may  be  raised  by  way  of  counter-claim,  see  further,  note  to  O. 
XIX.,  r.  3,  po9t,  p.  249,  and  O.  XXIL  r.  9,  post,  p.  269.  Secondly, 
under  O. XVI.,  rr.  17,  et  seq,,po»fj  p.  237,  the  defendant  may  bring 
a  third  party  into  the  action  if  he  claims  contribution,  indemnity, 
or  other  remedy  or  relief  over  against  him,  or  can  show  that,  on 
Any  ground,  a  question  in  the  action  should  be  decided  as  between 
himself  and  such  third  person.  In  that  case,  he  cannot  obtain  any 
present  relief  against  tne  third  person  ;  but  only  a  decision  of  the 
question  in  the  action,  which  will  be  binding  as  between  him  and 
the  third  person  in  any  subsequent  action  in  which  relief  is  sought : 
TrelearenY.  Bray^  uH  supra;  and  sec  note  to  0.  XVL,  r.  17,  jiostf 
p.  237. 

As  to  the  practice  in  the  case  .of  a  counter-claim,  see  0.  XIX., 
r.  3,  postf  p.  249,  and  notes  thereto  ;  0.  XXII .,  r.  10,  jw«^, 
p.  270. 

(4.)  The  said  Courts  respctively,  and  every  Judge  Equitfe* 
thereof,  shall  recognise  and  take  notice  of  all  ?nddent5iy. 
equitable  estates,  titles,  and  rights,  and  all  equit- 
able duties  and  liabilities  appearing  incidentally  in 
the  course  of  any  cause  or  matter,  in  the  saine 
manner  in  which  the  Court  of  Chancery  would 
have  recognised  and  taken  notice  of  the  same  in 
any  suit  or  proceeding  duly  instituted  therein 
before  the  passing  of  this  Act. 

See  Williams  v.  Snofvdon,  W.  N.  1880,  124,  where  the  Court 
gave  effect  to  a  right  to  specific  performance  of  an  undertaking 
to  grant  a  lease  which  appeared  incidentally,  and  was  not  claimed 
by  the  defendant  in  a  couiiter«claim.    Where  it  appears  inciden- 
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Com- 
promise. 


Defence  or 

«tay  iiiBtead 
uf  iiOuMction 
or  pruliibi- 
tiun. 


Aet  1878,1.  tally  in  a  cause  or  matter  that  a  party  to  it  is  entitled  to  have  a 
24,  (4),  (6).  deed  rectified  or  set  aside,  the  Court  for  the  purposes  of  the  cause 

or  matter,  ^^ill  treat  the  deed  .as  rectified  or  set  aside,  though  such 

relief  was  not  expressly  claimed  by  the  party :  Mosttjn  t.  Tfie  WcH 
Motttyn  Coal  ana  Iron  Ok,  1  C.  P.  D.  145. 

As  to  enforcing  an  agreement  not  to  appeal,  see  Jones  v. 
Victoria  Oravinff  Bock  Co.,  2  Q.  B.  D.  314,  C.  A.  :  lie  Hull  and 
County  Bank,  13  Ch.  D.  261,  C.  A.  As  to  enforcing  a  compromise, 
see  lilni  t.  Nai*hy  7  Ch.  D.  781  ;  Scalhf  v.  Lttrd  Ihindonalflj 
8  Ch.  D.  658,  C.  A.  ;  lie  Gaudet  Freres  Steanifhij)  Co.,  12  Ch.  D. 
882  ;  Darisi  v.  Darix.lS  Ch.  D.  861. 

(5.)  No  caiise  or  proceediiicf  at  any  time  pending  in 
the  High  Court  of  Justice,  or  before  the  Court 
of  Appeal,  shall  be  restrained  l)y  prohibition  or 
injunction  ;  but  every  matter  of  equity  on  which 
an  injunction  against  the  prosecution  of  any  such 
cause  or  proceeding  might  have  been  obtained,  if 
this  Act  had  not  passed,  either  unconditionally  or 
on  any  terms  or  conditions,  may  be  relied  on  by 
way  of  defence  thereto:  Provided  always,  that 
nothing  in  this  Act  contained  shall  disable  either 
of  the  said  Courts  from  directing  a  stay  of  pro- 
ceedings in  any  cause  or  matter  pending  before  it 
if  it  shall  think  lit ;  and  any  person,  whether  a 
party  or  not  to  any  such  cause  or  matter,  who 
would  have  been  entitled,  if  this  Act  had  not 
passed,  to  apply  to  any  Court  to  restrain  the 
prosecution  thereof,  or  who  may  be  entitled  to 
enforce,  by  attacliment  or  otherwise,  any  judg- 
ment, decree,  rule,  or  order,  contraiy  to  which  all 
or  any  part  of  the  proceedings  in  such  cause  or 
matter  may  have  been  taken,  shall  be  at  liberty  to 
apply  to  the  said  Courts  respectively,  by  motion 
in  a  summaiy  way,  for  a  stay  of  proceedings  in 
such  cause  or  matter,  either  generally,  or  so  far  as 
may  be  necessary  for  the  purposes  of  justice ;  and 
the  Court  shall  thereupon  make  such  order  as  shall 
be  just. 

The  question  of  restraining  or  staying  proceedings  may  be  con- 
Mdercd  under  four  different  heads,  namely,  1.  the  power  of  the 
High  Court  to  restrain  proceedings  in  other  Courts ;  2.  the  powers 
of  other  Courts  to  restrain  proceedings  in 'the  High  Court ;  3.  the 
power  of  one  Division  of  the  High  Court  to  stay  or  restrain  pro- 
cee<lings  in  another ;  4.  the  powers  of  the  Division  or  Court  Ixjfore 
which  an  action  or  proceeding  is  pending  to  stay  such  action  or 
Prmerof       proceeding. 

toreitrSu         !•  This  sub-section  clearly  does  not  affect  the  power  of  the 

linKeedingH    High  Court  to  restrain  proceedings  before  other  tribunals.    Thus, 

^  fitber  <v^hen  an  ecclesiastical,  or  other  inferior  Court,  has  exceeded  its 
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jurisdiction,  prohibition  will  issue  as  heretofonGt  even  though  an  Aet  1878, 
appeal  lies  to  the  Privy  Council :  Martin  v.  Machmochie^  4  Q.  B.  D.   i.  24,  (6). 

at  7i>o,  C.  A. ;  4  App.  Cas,  424  ;  and  when  prohibition  would  lie, - 

the  same  end  can  now, in  certain  cases,  be  obtained  by  injunction : 
Nedlty^.  Bates,  13  Ch.  D.  408,  M.  R.  8o  too  the  High  Court  can 
restrain  an  unfit  person  by  injunction  from  acting  as  arbitrator  : 
JirSdow  V.  Jirddnie,  9  Ch.  D.  89,  M.  R.  As  to  restraining  a  party 
from  proceeding  before  a  foreign  tribunal,  see  PoHarlington  v. 
Simlbtf,  3  My.  &  K.  104  ;  Moor  v.  Anglo^Italian  Banky  10  Ch.  D. 
681,  M.  R. 

2.  As  regards  the  power  of  other  Courts  to  restrain  proceedings  Power  of 
in  the  High  Court,  it  has  been  held  that  this  sub-section  does  not  ^  restrailf^* 
affect  the  jurisdiction  of  the  Court  of  Bankruptcy  to  restrain  an  proceerlingti 
action  in  the  High  Court :  Ex  parte  Dittany  1  Ch.  D.  557,  C.  A. ;  in  High 
and  that  this  jurisdiction  may  be  exercised  by  a  County  Court  in  <^ourt, 
bankniptcy  proceedings  :  Smm  v.  Shrrwelly  26  W.  R.'433,  C.  A. 
But  the  Chanceiy  Court  of  Lancaster  has  no  power  to  restrain  or 
stay  proceedings  in  the  High  Court :  Be  Alison^s  Tru4tt«y  8  Ch.  D. 
1  C.  A. ;   nor  can  a  County  Court  in  which  an  administration  suit 
is  pending  stay  proceedings  in  the  High  Court  in  respect  of  claims 
pToveable  in  that  suit :  Cohhold  v.  PrykCy  4  Eic  D.  315. 

3.  The  main  object  of  the  sub-section  is  that  one  Division  of  the  DifTerent 
High  Conrt  shall  not  interfere  with  another,  but  that  the  Court  Hii*/"2oiSi. 
before  which  an  action  is  pending  should  deal  completely  and 
finally  with  the  whole  matter  in  controversy  l)etwcen  the  parties. 
See  Garhvtt  v.  Fatrcngy  1  Ch.  D.  155,  C.  A,    As  to  dealing  com- 
pletely with  the  whole  subject,  see  Salt  v.  Cooper y  16  Ch.  D.  544, 
C.  A^    Thus  a  Judge  of  the  Chancery  Division  cannot  restrain  a 
sherifE  from  dealing  with  goods  taken  in  execution  under  a  Ji.  fa, 
to  enforce  a  judgment  of  the  Common  Pleas  Division  :    Wright  v. 
Bedgrarc^  11  Ch.  D.  24,  C.  A.  ;  nor  can  he  restrain  proceedings 
to  enforce  an  award  in  an  action  pending  in  another  Division : 
Pofrrll  V.  Jewsthury^  9  Ch,  D.  at  39,  C.  A.     See  too  Croirle  v. 
Ruiuwlly  4  C.  P.  D.  186,  C.  A.,  when  an  order  to  stay  an  action  by  the 
mortgagee  against  the  tenants  of  the  mortgaged  property  pending 
an  action  to  administer  the  estate  of  the  mortgagor  was  discharged. 
It  has,  however,  l^een  held  that  a  Judge  in  the  Chancery  Division 
may  enforce  specific  performance  of  an  agreement  for  a  separation 
deed  and  for  the  compromise  of  a  suit  in  the  Divorce  Court :  Ilart 
V,  Hart,  18  Ch.  D.  670.     In  the  case  of  winding-up  proceedings  a 
difference  of  opinion  arose.    There  was  no  doubt  that  a  Judge  of 
any  Division  before  whom  any  action  against  the  Company  was 
pending  might  stay  the  action  :    Walker  v.  Banagker  Ditttillcries 
C5».,  1  Q.  B.  D.  129  ;   but  the  doubt  was  whether  the  Chancery 
Division  Judge  before  whom  the  winding  up  was  proceeding  had 
not  also  the  power  under  s.  85  of  the  Companies  Act,  1862,  to  stay 
all  actions.     See  Kingclfurch  v.  People* s  Garden  Co.y  1  C.  P.  D. 
45;  but  it  is  now  settled  that  he  cannot,  and  that  before  the 
winding-up  order  has  been  made  application  to  stay  must  Ixs 
made  where  the  action  is  })cnding :    Be  People**  Garden  Co.y 
1  Ch.  D.  44,  M.  R. ;  lie  Morriftton  Patent  Fuel  Co,y  W.  N.  1877, 
20,  M.  R.;   Be  Artistie  Colour  Printing  Co.y  14  Ch.  D.  502,  M. 
R. ;  South  of  France  Pottery  Worktfy  26  W.    R.   870,  37  L.  T. 
260,  C.  A.      The  difficulty,  after  a  winding-up  or  administra- 
tion order  has  been  made,  is  now  removed  by  O.  LI.  r.  2A  (R  S.  C. 
•Tune,  1876)  J90«^,  p.  392,  which  enables  the  Judge  1>eforc  whom  the 
winding  up  or  ai&iinistration  is  pending  to  transfer  the  action  to 
himself,  and  thus  get  complete  control  over  it. 
Itseema,  however,thattheprerogativeof  the  Crown  is  not  Affected 
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Aotl878,B.  by  this  sub-section;  therefore  the  Exchequer  Division  can  still,  on  the 
24,  (6),  (6).  applicationof  the  Attorney-General,  restrain  an  action  in  the  Chan- 

eery  Division  which  involves  questions  affecting  the  revenue,  and 

transfer  the  action  to  itself  :  Attorney-Oenvral  v.  ConJitablt^  4  Ex. 
D.  172.  See  further  asto  the  prerogative  of  the  Crown  and  theappli- 
cation  of  the  rule  that  the  Crown  is  not  bound  by  a  statute  unless 
expressly  referred  to  therein  :  He  Bonhanty  10  Ch.  D.  596,  C.  A. 

Again,  though  one  Division  or  Court  cannot  in  general  stay 
pending  proceedings  in  another,  one  Division  or  Court  may  still 
restrain  the  institution  of  proceedings  in  another :  Bemnt  v. 
Wood,  12  Ch.  D.  at  (i30.  \yQx  Jessel,  M.  R. ;  Qrcle  Bvftaurant  Co. 
V.  Liitcnj,  18  Ch.  D.  555,  M.  R, 
Stay  or  4.  In  a  suit  for  restitution  of  conjugal  rights  the  Court  declined 

Courtbefore  *^  ^^^^  proceedings  on  affidavits  that  the  suit  contravened  the 
which  action  terms  of  a  separation  deed,  but  ordered  the  defence  to  he,  raised 
is  iiending.  by  plea,  inasmuch  as  there  was  a  substantial  question  for  aigu- 
ment :  Marnhall  v.  Afarffhall,  5  P.  D.  19..  In  an  action  in  the 
Common  Pleas  Division  to  recover  possession  of  certain  mortgaged 
hereditaments,  an  order  to  stay  the  action  pending  the  result  of 
certain  proceedings  in  the  Chancery  Division  relating  to  the  mort- 
gaged hereditaments  was  set  aside  by  the  Court  of  ApiKjal ;  Crowle 
V.  IluMelly  4  C.  P.  D.  186,  C.  A.  As  to  staying  a  cross  action 
with  leave  to  substitute  a  conn tci'-cl aim,  see  Atfnmnon  v.  Moore, 
44  L.  T.  420.  ThoM9o7i  v.  S.  K  Hij.,  W.  N.  1882,  p.  52,  C.  A.  As 
to  the  terms  on  which  an  action  against  a  company  which  js  volun- 
tarily wound  up  will  be  stayed,  see  i^ojirr  v.  (warden  Lodge  Coal  Co., 
3  Q.  B.  D.  235.  See  too  Eceringhani  v.  Gt-operatire  Hamily  Bevr 
Co.,  W.  N.  1880,  97,  C.  A.  As  to  stay  of  pnxjeedings  to  enforce  a 
compromise  or  where  proceedings  are  vexatious,  see  note  to  sul)- 
section  4,  nupra,  p.  22.  As  to  test  actions,  see  ^w*^,  p.  394.  As 
to  stay  of  executiim  i)ending  appeal,  nee  jwi^t,  p.  430.  As  to  staying 
or  dismissing  a  vexatious  or  frivolous  action  or  proceeding,  see 
Dafvhlm  v.  Prinee  JCdfrard  of  ^Vi,rr- »V/ war,  1  Q.  B.  D.  499 :  /> 
parte  Griffin,  12  Ch.  D.  480,  C.  A.  As  to  a  second  action  for  relief 
claimed  in  a  former  action,  see  Be  Alrd,  2C  W.  R.  441,  C.  A. 
Siimmfiry  The  sub-section  authori  zes  the  application  for  stay  of  proceedings 

motion.  ^  y^  made  by  **  motion  in  a  summaiy  way."  This  does  not  mean 
that  the  motion  is  to  Ixj  made  ex  jfarte,  though  in  a  case  of  urgency 
it  may  be  so  made  and  an  interim  stav  ordered :  Bletritt  v.  Ditwling, 
W.  N.  1875,  p.  202  :  Kerers  v.  Mliehell,  W.  N.  1876,  p.  53.  In 
winding-up  cases,  however,  under  s.  85  of  the  Companies  Act, 
1862,  the  practice  is  to  make  the  order  absolute  on  an  ex  parte 
application  :  Ma^bach  v.  Jame»  Anderson  J^'  Co.,  W.  N.  1877,  p. 
252,  26  W.  R.  100 ;  Ereringham  v.  Co-opcratite  iiimily  Beer  Co., 
W.  N.  1880,  p.  99,  C.  A. 

Common  law      (g.)  Subject  to  the  aforesaid   provisions  for  giving 
t«"ry  righti  effect  to  equitable  rights  and  other  matters  of 

anddutiei.  equity  in  manner   aforesaid,  and  to  the  other 

express  provisions  of  this  Act,  the  said  Courts 
respectively,  and  every  Judge  thereof,  shall  re- 
cognise and  give  effect  to  all  legal  claims  and 
demands,  and  all  estates,  titles,  rights,  duties, 
obligations,  and  liabilities  existing  by  the  Com- 
mon Law  or  by  any  custom,  or  created  by  any 
Statute,  in  the  same  manner  as  the  same  would 
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• 

have  been  recognised  and  given  effect  to  if  this  A«t  1878, 
Act  had  not  passed  by  any  of  the  Courts  whose  ■■•  '*II^ 
jurisdiction  is  hereby  transferred  to  the  said  High 
Court  of  Justice. 

See  KendaU  v.  Jlamilti^n,  4  App.  Cas.  at  p.  516,  per  Lord  CainiR. 
Alterations  in  procedure  effected  by  the  Act  must  be  di8tius:iu8hed 
from  alterations  in  substantiye  law. 

(7.)  The  High  Court  of  Justice  and  the  Court  of  Detenuina. 
Appeal  respectively,  in  the  exercise  of  the  juris-  c(Stn.ve«y! 
diction  vested  in  them  by  this  Act,  in  every  cause 
or  matter  pending  before  them  respectively,  shall 
have  power  to  grant,  and  shall  grant,  either  abso- 
lutely or  on  such  reasonable  tenns  and  conditions 
as  to  them  shall  seem  just,  all  such  remedies  what- 
soever as  any  of  the  parties  thereto  may  appear  to 
be  entitled  to  in  respect  of  any  and  every  legal  or 
equitable  claim  proprly  brought  forward  by  them 
respectively  in  such  cause  or  matter ;  so  that,  as 
.far  as  possible,  all  matters  so  in  controversy  be- 
tween tne  said  parties  respectively  may  be  com- 
pletely and  finally  determined,  and  all  multiplicity 
of  legal  proceedings  concerning  any  of  such  matters 
avoided. 

Under  this  sab-Bcction,  when  a  plaintiff   had  obtained  final 
judgment,  and  the  sheriff  had  returned  that  there  were  no  lands 
or  goods  which  he  could  scixc.  it  was  held  that  the  Court  had  power 
to  grant  equitable  execution  against  the  defendant  by  appointing 
a  receiver  in  the  action ,  although  no  claim  for  a  receiycr  was 
indorsed  on  the  writ,  and  that  a  fresh  action  was  unneccssan'. 
Salt  V.   Gwjftr,  16  Ch.  D.  644,  C,  A. ;  Smith  v.  G^frcU,  6  Q.  B.  D. 
75,  C.  A.     Ajs  to  counter  claims,  see  O.  XIX.,  r.  3,  po«t,  p.  243,  and 
note  thereta    As  to  the  general  duty  imposed  by  this  sub-section 
to  decide  aU  matters  in  controversy,  see  Tluirp  y.  Macdonald^  3 
P.  D.  76,  at  81,  82  ;   JledUtj  v.  Bates,  13  Ch.  D.  at  601,  M.  R. ; 
DtnrdrMieell  y.  DovrdriifteU,  9  Ch.  D.  294,  C.  A.     See  in  illusti-a- 
tion,  lie  Gaudtt  Frhre$  Steamship  Co,,  12  Ch.  D.  882.     The  Court, 
however,  may  decline    to   deciue   questions   relating    to   con- 
tingent interests  which  may  never  come  into  possession.  Ketany, 
Crawfiyrd^  6  Ch.  D.  29  C.  A.    And  where  a  will  purports  to  be  made 
under  a  power  and  the  court  has  aU  persons  intei^estcd  before  it, 
the  court  ought,  having  regard  to  tnis  sub-section,  not  only  to 
decide  on  the  existence  of  the  (Mwer,  but  also  whether  it  is  well 
executed.     Tharp  v.  Afardonald,  3  P.  D.  76,  C.  A. 

25.  And  whereas  it  is  expedient  to  take  occasion  of  the  8«ot.  85. 
union  of  the  several  Courts  whose  jurisdiction  is  hereby  R^ies  ofinw 
transferred  to  the  said  High  Court  of  Justice  to  amend  JSSto^ 
and  declare  the  law  to  be  hereafter  administered   in 


2G 


8UPRE30:  COURT  OF  JUDICATURE  ACT,  1873. 


Aotl878,  England  as  to  the  matters  next  hereinafter  mentioned: 
**  ^^^^~"  ^  ^^  enacted  as  follows : 

~"  The  present  section  undertakes  to  render  unifonn  the  rules  of 

hiw  administered  in  the  several  divisions  of  the  Court  in  the 
points  as  to  which  they  were  in  conflict.  The  method  which  has 
been  adopted  is  to  deal  in  the  first  ten  sub-sections  with  specific 
cases  in  which  conflicting  rules  have  hitherto  existed,  and  to  pro- 
vide what  rule  is  to  prevail  for  the  future.  The  rule  adopted  is  in 
general  that  of  the  Court  of  Chancery.  But  in  sub-s.  1  the  Bank- 
ruptcy  Rule,  and  in  sub-s.  9  the  Admiralty  Rule,  are  adopted  ; 
and  in  sub-s.  8,  one  different  in  some  respects  from  any  hitherto 
in  force.  By  sub-s.  11,  it  is  enacted  generally,  that  in  cases  not 
specifically  provided  for  the  equity  rule  is  to  prevail. 


Administra- 
tion oj 
(uteUof 
iMnlrent 
estatejt. 


Statutes  of 
Liinitatinn 
iiuii>plicable 
t4>  expreiM 

trUMtH. 


Kqnitable 
vraHte. 


(1.)  Ifi  Uie  administration  hj  the  Court  of  tlw  assets  of 
any  person  tclio  may  die  after  tlte  passing  of  this 
Act,  and  whose  estate  may  prove  to  he  inenfficient 
for  tJie  payment  in  fuUofhis  debts  and  liabilities^ 
the  same  rules  sJuill  prevail  afid  be  observed  as  to 
the  respective  rights  of  secured  and  unsecured 
creditors^  apui  as  to  debts  and  liabilities  provable, 
and  as  to  the  valuation  of  annuities  and  futttre  or 
contingent  liabilities,  respectively,  as  may  be  in 
force  for  the  time  being  under  the  law  of  bank- 
ruptcy with  respect  to  the  estates  of  persons  ad- 
judged bankrupt;  and  all  persons  who  in  any  such 
case  would  be  entitled  to  prove  for  afid  receive  divi- 
dends out  of  the  estate  of  any  such  deceased  person 
may  come  in  under  the  decree  or  order  for  the  ad- 
ministration of  such  estate  and  make  such  clams 
against  the  same  as  they  may  respectively  be  entitled 
to  by  virtue  of  this  Act. 

This  sub-section  is  repealed  by  s.  10  of  the  Act  of  1876,  j»<»«/,  p. 
102,  which  is  sul^tituted  for  it.  It  never  came  into  operation^ 
Sherwin  v.  Selkirk,  12  Ch.  D.  68,  C.  A.  The  substituted  section 
includes  M-inding-up,  which  the  repealed  sub-section  left  un- 
touched. 

(2.)  No  claim  of  a  cestui  que  trust  against  his  trustee 
for  any  property  held  on  an  express  ti-ust,  or  in 
respect  of  any  breach  of  such  trust,  shall  be  held 
to  be  barred  by  any  Statute  of  Limitations. 

Sec  3  &:  4  Will  IV.  c.  27,  s.  25  ;  Pet  re  v.  Petre,  1  Drew.  371, 
as  to  realty.  This  sub-section  applies  to  personalty  as  well  as 
realty,  Banner  v.  Berridge,  18  Ch.  D.  264. 

(3.)  An  estate  for  life  without  impeachment  of  waste 
shall  not  confer  or  be  deemed  to  have  conferred 
upon  the  tenant  for  life  any  legal  right  to  commit 
waste  of  the  description  known  as  equitable  waste. 
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tmleas  an  iatention  to  confer  such  right  shall  ex-  Act  1878, 
pressly  appear  by  the  instrument  creating  such  ■•    r^^ 

(4.)  There  shall  not,  after  the  commencement  of  this  Merger. 
Act,  be  any  merger  by  operation  of  law  only  of 
any  estate,  the  beneficial  interest  in  which  would 
not  be  deemed  to  be  merged  or  extinguished  in 
equity. 

See  Kimgkam  y.  Chamber*^  10  Oh.  D.  743. 

(5.)  A  mortgagor  entitled  for  the  time  being  to  the  suits  for 
possession  or  receipt  of  the  rents  and  profits  of  JJ^S*^*^"^' 
any  land  as  to  which  no  notice  of  his  intention  to  inortgagi>ni. 
take  possession  or  to  enter  into  the  receipt  of  the 
rents  and  profits  thereof  shall  have  been  given  by 
the  mortgagee,  may  sue  for  such  possession,  or  for 
the  recovery  of  such  rents  or  profits,  or  to  prevent 
or  recover  damages  in  respect  of  any  trespass  or 
other  wrong  relative  thereto,  in^his  own  name 
only,  unless  the  cause  of  action  arises  upon  a  lease 
or  other  contract  made  by  him  jointly  with  any 
other  person. 

See  Ihlrelau/fh  y.  Marshall,  4  Ex.  D.  37,  C.  A. 

(6.)  Any  absolute  assignment,  by  writing  under  the  Assignment 
hand  of  the  assignor  (not  purporting  to  be  by  way  chows'in*^"*^ 
of  charge  only),  of  any  debt  or  other  legal  chose  »«t»on. 
in  action,  of  which  express  notice  in  writing  shall 
have  been  given  to  the  debtor,  trustee,  or  other 
person  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  in 
action,  shall  be,  and  be  deemed  to  have  been 
effectual  in  law  (subject  to  all  e(]^uities  which 
would  have  been  entitled  to  prionty  over  the 
right  of  the  assignee  if  this  Act  had  not  passed), 
to  pass  and  transfer  the  legal  right  to  such  debt 
or  chose. in  action  from  the  date  of  such  notice, 
and  all  legal  and  other  remedies  for  the  same,  and 
the  power  to  give  a  good  discharge  for  the  same, 
without  the  concurrence  of  the  assignor :  Provided 
always,  that  if  the  debtor,  trustee,  or  other  person 
liable  in  respect  of  such  debt  or  chose  in  action 
shall  have  had  notice  that  such  assignment  is  dis- 
puted  by  the  assignor  or  any  one  claiming  under 
him,  or  of  any  other  opposing  or  conflicting  claims 

c  2 


28 

Aet  1878, 
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to  Buch  debt  or  chose  in  action,  he  shall  be  entitled, 
if  he  think  fit,  to  call  upon  the  several  persons 
making  claim  thereto  to  interplead  concerning  the 
same,  or  he  may,  if  he  think  nt,  pay  the  same  into 
the  High  Court  of  Justice  under  and  in  con- 
formity with  the  pro\'isions  of  the  Acts  for  the 
relief  of  trustees. 

At  common  law  a  chose  in  action  was  not  assignable,  but  in 
equity  the  assignment  of  a  chose  in  action  was  considered  as 
amounting  to  a  declaration  of  trust  and  to  an  agreement  to  \ycT- 
mit  the  assignee  to  use  the  name  of  the  assignor  in  order  to 
recover  the  debt  or  to  reduce  the  property  into  possession.  Storjf 
Efj,  Jur,  S  1040.  If  the  assignee  sued  in  eouity  he  was  obliged 
to  make  the  assignor  a  ]}arty,  either  as  defenaant  or  more  usually 
as  co-plaintiff,  DanieU  Ch.  Pi*.  H,  ed.  177,  unless  the  thing 
assigned  was  a  mere  etiuitablc  nght,  in  which  case  the  assignee 
might  sue  alone,  ibid,  p.  185.  If  the  assignee  sued  at  law,  he 
sued  simply  in  the  name  of  the  assignor,  but  in  that  case  he  was 
bound  to  give,  or  at  any  rate  to  offer,  the  assignor  a  sufficient 
indemnity  against  costs  :  and  where  no  Statute  has  interfered  the 
old  practice  in  this  resj^ect  still  remains  unaltered.  Turquand  v. 
lyaran,  4  Q.  6.  D.  280. 

By  the  Policies  of  Assurance  Act,  1867  (30  &  31  Vict.  c.  144). 
the  assignee  of  a  life  policy  is  enabled  to  sue  on  it  in  his  own 
name.  See  Cttrtiunv,  CaUdonian  Inn,  Ok^  W.  N.  1881,  p.  164,0.  A. 

By  the  Policies  of  Marine  Assurance  Act,  1868  (31  &  32  Vict, 
c.  86),  the  assignee  of  a  marine  policy  may  sue  on  it  in  his  own 
name.  It  lias  been  held  that  a  set-off  against  the  assignor,  is  not 
a  "  defence  '*  within  the  meaning  of  this  Act,  which  can  be  set  up 
by  the  debtor  when  sued  by  the  assignee :  PelloM  v.  Neptune 
Marine  JnM.  Co,,  5  C.  P.  D.  34,  C.  A. 

By  8.  27  of  the  Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict,  c  41).  the  transferee  of  a  statutoiy  mortgage 
may  apparently  sue  on  it  in  his  own  name. 

The  present  sub-section  is  a  general  enactment  applying  to  all 
absolute  assignments  in  wilting,  of  which  express  *  notice  in 
writing  has  been  given  to  the  debtor.  The  assignment  of  a  mort- 
gage by  the  mortgagee  to  his  trustees,  with  a  proviso  for  the  re- 
assignment of  the  mortgage  to  him  in  a  certain  event,  is  not  an 
absolute  assignment :  Natitmal  Pmrineial  Bank  v.  llarle,  G 
Q.  B.  D.  626  ;  see  also  Pe,  Sutton'*  Tmnt*,  12  Ch.  D.  176.  M.  R.  : 
SfHtthtrell  V.  Spotter,  49  L.  J.,  Q.  B.  356,  C.  A.  An  assignment  of 
moneys  not  yet  become  due  may  l>e  an  absolute  assignment  : 
Priee  v.  Banni*ter,  3  Q.  B.  D.  569,  C.  A. 

The  sub-section  relates  to  procedure,  and  docs  not  make  any- 
thing an  assignment  which  was  not  an  assignment  before  either 
at  law  or  in  equitv,  as  for  instance  a  cheque  :  SrJiroeder  v.  The 
Central  Bank,  24  W.  R.  710,  C.  P.  1). ;  and  s-e  ///-  Ifayeoek'» 
Poliey,  1  Ch.  I).  611,  M.  R. ;  JKr.  p.  CuUing,  9  Ch.  D.  807,  C.  A. 

In  umnq  v.  Kitchen,  3  Ex.  D.  127,  the  assignee  of  a  chose  in  action 
sued  the  debtor.  The  debtor  was  allowed  to  counterclaim  for 
breaches  of  contract  by  the  assignor,  in  respect  of  the  same  trans, 
action,  but  it  was  held  that  the  amount  of  the  counterclaim 
must  be  limited  by  the  amount  of  the  claim. 

It  would  seem  that  relief  by  interpleader  may  be  had  under 


PAKT  II.     JURISDICTION  AND  LAW.  29 

this  sab-section  before  action  brought,  see  per  Quain  J.,  Kc  New  Aet  1873, 
Hamburg  By.  Co.,  W.  N.,  1875,  p.  289.     As  to  payment  into  •.  85  (7,  8). 

Court  under  this  sub-section,  see  Re  Haycock's  Policy^  1  Ch.  D.  

611,  and  Re  Sutton' t  Trust,  12  Ch.  D.  176. 

Aus  to  the  practice  in  interpleader,  see  0. 1.,  r.  2,  post,  p.  176,  and 
fkote  thereto. 

(7.)  Stipulations  in  contracts,  as  to  time  or  otherwise,  S*tPo^j.iie"* 
which  would  not,  hefore  the  passing  of  this  Act,  essence  of 
have  been  deemed  to  be  or  to  have  become  of  the  *^^°*™«*-**' 
essence  of  such  contracts  in  a  Court  of  Equity, 
shall  receive  in  all  Courts  the  same  constnictiou 
and  effect  as  they  would  have  heretofore  received 
in  equity. 

This  sub-section  has  no  application  in  an  action  commeuceil 
before  the  Act  came  into  operation  :  Xohle  v.  Edwardcsj  5  Ch.  D. 
378,  C.  A. 

By  8.  10  of  the  Act  of  1875,  ywji^,  p.  102,  the  commencement  of 
the  Act  (Ist  Nor.,  1875)  is  substituted  for  the  passing  as  the 
goTcming  date  in  this  sub-section. 

As  to  the  equitable  construction  of  stipulations  iu  contracts  as 
to  time,  see  'miey  v.  Thamas,  L.  H.  3  Ch.  61,  C.  A. 

(8.)  A  mandamus  or  an  injunction  may  be  ^rrantcd  or  Mainiamiw. 
a  receiver  appointed  by  an  interlocutory  order  of  andRe*-^'"* 
the  Court  in  all  cases  in  which  it  shall  appear  to  ^^'^f*^- 
the  Court  to  be  just  or  convenient  that  such  order 
should  be  made;  and  any  such  order  may  be 
made  either  unconditionally  or  upon  such  terms 
and  conditions  as  the  Court  shall  think  just :  and 
if  an  injunction  is  asked,  either  before,  or  at,  or 
after  the  hearing  of  any  cause  or  matter,  to  pre- 
vent any  threatened  or  apprehended  waste  or  tres- 
pass, such  injunction  may  be  granted,  if  the 
Court  shall  think  fit,  whether  the  person  against 
whom  such  injunction  is  sought  is  or  is  not  iu 
possession  under  any  claim  of  title  or  otherwise,  or 
(if  out  of  possession)  does  or  does  not  claim  a 
right  to  do  the  act  sought  to  be  restrained  under 
any  colour  of  title  ;  and  whether  the  estates 
claimed  by  both  or  by  either  of  the  parties  arc 
legal  or  equitable. 

The  words  "  just  or  convenient "  iu  this  sub-section  must  lie 
construed  as  if  they  were  "just  and  convenient.**  The  power 
must  be  exercised,  not  arbitrarily,  "  but  according  to  suflicicut 
legal  reasons,  and  on  settled  legal  principles "  :  See  Beddoic  v. 
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Aet  1»78,  Jieddmr,  9  Ch.  D.  at  p.  93,  M.  R. ;   Day  v.  liroftHrig^j  10  Ch.  D. 

s.  26  (8).    at  p.  307,  C.  A. ;  Ga$hiii  v.  BaJU  13  Ch.  D.  324. 

The  sub-section  empowers  the  Court  (1)  to  arrant  a  mandamus  ; 

(2)  an  injunction  ;  (3)  to  appoint  a  receiver.  Whatever  relief 
can  be  granted  by  an  interlocutory  order  under  this  section*  can 
of  course  be  granted  by  a  final  order  at  the  trial,  Beddim  v.  Bed- 
dow,  9  Ch.  D.  at  i>.  93,  M.  R. 

1.— Mandamus. 

Mandamus.  The  power  of  the  Court  of  Queen's  Bench,  by  the  prerogative 
writ  of  mandamus,  at  the  instance  of  persons  intercHted,  to  enforce 
legal  rights  of  a  public  nature,  where  no  other  remedy  exists,  has 
l)een  long  exercised.  See  Tapping  on  Mandamus.  It  has  been 
said  by  Hall,  V.-C,  that  a  Chancery  Judge  may  now  issue  such  a 
writ  in  a  cause  before  him  :  Be  Paris  SJuitiug  Bink  Ci».,  6  Ch. 
D.  731,  but  this  has  been  seriously  doubted  in  the  Court  of  A]>))eal : 
sec  GloMtrjf  v.  HentoH  Local  Btutrdy  12  Ch.  D.  at  115,  122,  C.  A, 
As  to  the  prerogative  writ  see  jfost^  O.  LXII.,  p.  442,  and  note 
thereto  ;  also  note  to  s.  19,  antf,  p.  13,  as  to  appeals. 

By  the  Common  Jaw  Procedure  Act,  1854,  ss.  68  to  74,  all  the 
Common  Law  Courts  were  given  a  limited  power  of  enforcing  by 
mandamus  the  specific  i)erformancc  of  legal  duties.  Under  tho8e 
sections  the  plaintiff  in  any  action,  other  than  replevin  or  eject- 
ment, was  entitled  to  indorse  on  his  writ  a  claim  for,  and  in  his 
declaration  to  claim,  and  the  Court  might  grant  a  writ  of  mandamus 
commanding  the  defendant  to  fulfil  any  duty  in  the  fulfilment  of 
which  the  plaintiff  was  i)erBonally  interested,  and  by  the  non- 
performance of  which  he  showed  in  his  declaration  that  he  sus- 
tained or  might  sustain  damage.  It  has  iK'cn  decided  that  the 
power  so  given  is  only  in  the  case  of  duties  of  a  public  nature,  not 
in  the  case  of  those  arising  8imi)ly  by  contract  :  Bchmoh.  v.  PaulU 
6  E.  &  B.  273  ;  Xtrrrh  v.  IrUh  Land  Co,,  8  K.  k.  B.  512.  By  the 
express  terms  of  the  Act  it  must  be  one  in  which  the  ap])licant  is 
interested  ;  and  the  remedy  by  mandamus  is  only  available  where 
there  is  no  other  effectual  remedy  :  Bunk  v.  Braran^  1  H.  &  C.  600. 
Under  this  Act  a  mandamus  has  been  gmnted  to  improvement 
commissioners,  directing  them  to  levy  a  rate  to  satisfy  the  claim  of 
the  plaintiff,  a  creditor  :  Ward  v.  Ltttrndi's,  1  E.  &  E.  940, 956  ;  to 
apply  their  funds  in  payment  of  debentures :  Wrhh  v.  Commin- 
xinnern  of  Heme  Bay,  5  Q.  B.  642  ;  to  a  railway  company,  com- 
ixilling  them  to  give  a  notice  to  treat  and  proceed  with  the  purchase 
of  lands  as  to  which  they  have  given  notice  under  their  Act  of  an 
intention  to  take  :  Morgan  v.  Metrojtolitan  By,  Co,,  L.  R.  3  C.  P. 
653,  4  C.  P.  97  ;  see  also  Tyittm  v.  Mayor  of  Ltmdon,  L.  R.  7 
C.  P.  18  ;  and  to  issue  a  precept  for  the  assessment  of  compensa- 
tion after  a  notice  to  treat  nas  been  given  :  Fotherhy  v.  Mrtro- 
jfolitati  By,  Ok,  2  C.  P.  188  ;  Gnejit  v.  Ptmle  and  Btmmtmouth 
Btf,  Ok,  6  C.  p.,  553.  See  as  to  the  discretion  of  the  Court, 
Xiaholl  V.  Allen,  1  B.  &  S.  916,  984.  See  also  the  Companies 
Acts,  1862,  8.  35,  and  1867,  s.  26  (Day's  C.  L.  P.  Acts,  .S21,  ed.  4). 

The  Couit  of  Chancery  has  not  used  the  process  of  mandamus, 
eo  nomine.  But  in  compelling  the  specific  performance  of  con- 
tracts it  has  in  substance  used  exactly  the  same  mode  of  enforcing 
one  class  of  rights  which  the  Common  Law  Courts  by  mandamus 
have  used  in  enforcing  another. 

The  words  of  sub-section  8  are  very  wide  :  '^  A  mandamus  .  •  . 
may  be  granted  ....«'»  all  ca*e»  in,  trhiek  it  tthall  appear  to 
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tk^  GtuH  to  hejuitt  or  eonrmitHt  that  sttch  order  should  be  made."  Aet  1S7S, 
It  may  be  saia,  on  the  one  hand,  that  these  words  cannot  be  a.  M  (8). 

intended  merely  to  give  to  all  Divisions  such  powers  for  the  specific - 

enforcement  of  rif^hts  as  have  hitherto  been  exercised  by  any  of 
the  Courts  ;  for  this  has  been  already  fully  provided  for  by  s.  16, 
and  s.  24,  sub-s.  7,  anUf  pp.  12,  24.  And,  moreover,  the  present 
section  purports  to  deal  not  merely  with  procedure  but  with  rules 
of  law.  On  the  other  hand,  it  can  hardly  be  supposed  that  the 
Lcjrishiture  intended  by  these  few  words  to  f^ive  power  to  enforce 
specifically  all  rights  and  duties  whatever,  without  regard  to  the 
doctrines  previously  well  settled.  Proliably  the  true  view  is,  that 
mandamus  is  to  be  understood  strictly  in  the  sense  in  which  it 
has  been  used  m  the  Common  Law  Courts  ;  that  the  subject 
matters,  the  classes  of  rights,  to  which  it  is  applicable,  are  un- 
changed ;  and  that  the  effect  of  the  new  provision  is,  first,  to  give 
to  the  Court  a  very  wide  discretion  as  to  the  issue  of  the  writ ; 
and,  secondly,  to  allow  it  to  be  issued  upon  an  interlocutory  appli- 
cation, insteid  of  its  necessarily  being  claimed  upon  the  writ  and 
by  pleadings ;  without,  in  &ct,  an  arthn  of  mandamus  being 
brought  within  the  meaning  of  the  C.  L.  1*.  Act. 

bee  as  to  indorsing  the  claim  on  the  writ,  Colehoume  v.  Chlfi* 
hmrwp,  1  Ch.  D.  690,  V.-C.  H.,  where  the  question  arose  with 
reference  to  a  receiver;  and  O.  II.,  r.  l,/w«^,  p.  183,  and  note 
thercta  For  a  form  of  indorsement  see  App.  A., /mm/,  p.  469,  No. 
74.  As  to  the  time  and  mode  of  applying  for  a  mandamus  under 
this  section,  sec  O.  LII.  r.  4,  pout^  p.  396. 

2.— IKJITHCTION. 

The  power  of  the  Common  Law  Courts  to  grant  injunctions  in  Injunctions; 
ordinary  actions  depended  upon  ss.  79  to  82  of  the  C.  L.  P.  Act,  'onnwUw. 
1854,  as  amended  by  sh.  32,  33  of  the  C.  L.  P.  Act,  1860.  Under 
ftose  Acts  the  plaintiff' could  only  ask  for  an  injunction  when  a 
breach  of  contract  or  other  iniuiy  had  actually  been  committed : 
for  he  must  (s.  79)  be  entitled  to  maintain  and  have  brought  an 
action.  As  to  when  such  a  writ  was  granted  see  Day's  C.  L.  P. 
ActA,  pp.  32o,  et  Mtq.f  ed.  4.  Power  to  grant  injunctions  in  patent 
cases  was  given  by  the  Patent  Law  Amendment  Act,  1852  (15  ft 
16  Vict,  c  83),  s.  42  ;  but  under  that  section,  too,  the  injunction 
could  only  be  issued  when  an  action  was  pending,  and  therefore 
after  a  cause  of  action  had  arisen.  And  by  the  Trade  Marks  Act 
(25  ft  26  Vict.  c.  88),  s.  21,  a  like  power  was  given  as  to  trade 
marks. 

The  Court  of  Chancery  has  always,  in  the  exercise  of  its  tradi-  Trespssi. 
tional  jurisdiction,  granted  injunctions  to  restrain  the  commission 
of  threatened  wrongs  or  the  continuance  or  repetition  of  those 
already  committed.  But  with  regard  to  injunctions  to  restrain 
trespasses,  somewhat  refined  distinctions  have  been  drawn  as  to 
the  power  to  interfere— first,  according  as  the  person  sought  to  be 
restrained  is  in  possession  or  not ;  and  secondly,  if  out  of  i)ossession, 
according  as  he  is  a  mere  trespasser  or  acts  under  colour  of  right. 
These  distinctions  have  led  to  some  uncertainty  and  inconvenience: 
see  Loftnde$  v.  Btttle,  33  L.  J.  Ch.  461 ;  10  Jur.  (N.  S.)  226,  V.-C. 
K. ;  Stafford  v.  IlurUtone,  L.  B.  9  Ch.  116. 

Sub-section  8  in  express  terms  abolishes  these  distinctions,  and  Right  to 
moreover  gives  the  High  Court  power  to  grant  an  injunction  in  all  ii^anctlon. 
cases  in  which  it  appean  just  and  convenient  to  do  so.    Even 
where  a  statute  prohibits  an  Act  under  a  penalty,  the  ancillary 
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remedy  by  injunction  still  remains,  and  the  power  given  by  this 
sub-section  may  be  regarded  as  a  supplement  to  all  Acts  of  Parlia- 
ment: Ciutper  V.  Whittin/fham,  15  Ch.  D.  501,  M.  B.  In  the 
exercise  of  this  power,  injunctions  have  been  granted  to  restrain 
the  res{K)ndent  in  a  divorce  suit  after  decree  nisi  from  dealing 
with  property  which  she  claimed  under  a  post  nuptial  settlement : 
Koahcn  v.  Noaken  and  Hill,  4  P.  D.  60  ;  to  restrain  an  arbitrator 
from  acting  as  such,  where  in  the  opinion  of  the  Court  he  was  unfit 
or  incompetent :  Beddt^tr  v.  BeddaWy  9  Ch.  D.  89,  C.  A. ;  to  re- 
strain, upon  terms,  a  landlord  from  distraining  for  i-ent  pending 
the  determination  of  an  action  to  try  his  right  thereto  :  Shanr  v. 
Earl  nf  Jemeff^  4  C.  P.  D.  359,  C.  A. ;  as  a  substitute  for  prohibi- 
tion, to  restrain  proceedings  in  an  inferior  court :  Jlvdley  v.  Baten, 

13  Ch.  D.  498  ;  l)ut  see  Stannard  v.  Vetttrij  of  St.  GUe»,  46 
L.  T.  243 ;  to  restrain  a  municii^al  corporation  from  declaring 
a  corporate  office  void,  and  proceeding  to  elect  thereto :  Adatt 
v.  CorjforatioM  of  SiinthampUmy  10  Ch.  D.  143,  M.  R. ;  to  restrain 
an  alleged  creditor  of  a  solvent  com]^)any  from  presenting  a 
petition  to  wind  it  up,  when  the  debt  was  disputed :  Ccrrh* 
BdMtaurant  Ok  v.  Larert/^  18  Ch.  D.  655,  M.  R. ;  to  restrain  the 
defendant  in  a  co-ownership  action  concerning  shares  in  a  ship 
from  dealing  with  the  shares  jfendente  lite,  and  to  restrain  the 
registrar  of  shipping  from  registering  any  such  dealing :  The 
Hftrlorkf  SG  L.  T.  622,  Adm. ;  and  to  restrain  the  publication  of  a 
trade  libel :  Saxbij  v.  Eantt-rhrooh^^  C.  P.  D.  339  ;  ThorltifM  Cattle 
Foiid  Co.  V.  Majuam,  14  Ch.  D.  763,  C.  A. ;  Thomas  v.  WilUamM, 

14  Ch.  D.  864.  An  injunction  will  not  be  granted  to  restrain  a 
married  woman  from  parting  with  se])arate  estate  in  respect  of 
which  she  is  being  sued  :  Bobinjfon  v.  Picherinff,  16  Ch.  D.  661,  C.  A. 

Mandatory  injunctions  are  still  granted  as  Ixifore  the  Act  : 
Srlley  v.  Pea  mm,  28  W.  R.  752  ;  MnlUn*  v.  JIatrh,  11  Ch.  D. 
763.  As  to  the  principles  on  which  they  are  granted,  see  Smith  v. 
Smith,  L.  R.  20  Eq.  at  504,  per  Jessel,  M.  R.  ;  and  Ga$kin.  v. 
Bath,  13  Ch.  D.  324,  C.  A.  An  injunction  will  not  be  granted 
where  the  proper  remedy  is  the  prerogative  writ  of  mandamus : 
GloM029  V.  HeMton  Local  Bmrd,  12  Ch.  D.  102,  C.  A. 

As  to  the  discretion  of  the  Court  to  grant  or  withhold  an  in- 
junction, sec  Boherty  v.  Allman,  3  App.  Cas.  709  (H.  L.). 

As  to  the  consequences  of  disobedience  to  an  injunction,  and 
as  to  what  is  sufficient  notice  of  an  injunction,  see  Ejc  jmrte  Lang- 
2ry.  13Ch.  D.  110,  C.  A. 

The  motion  for  the  injunction  is  often,  by  consent,  ti'eated  as 
the  trial  of  the  action,  and  the  injunction,  if  granted,  made  ])er- 
petual,  see  A»latt  v.  Corp.  of  Southampton,  16  Ch.  D.  at  150. 
Whatever  can  be  done  under  this  stib-section.  can  of  course  be 
done  at  the  trial  finally,  Bed  dote  v.  Bcddofc,  9  Ch.  D.,  at  93,  M.  R.  : 
see  r.^.,  Anlatt  v.  Corporation  of  Southampton,  16  Ch.  D.  at  150, 
M.  R.  As  to  the  m(xle  of  applying  for  the  injunction  and  the 
practice  on  granting  it,  see  0.  LII.,  r.  4,  and  hereto,  j[?r»*f,  p.  396. 

There  is  nothing  in  the  Judicature  Acts  which  repeals  Lord 
Cairns*  Act  (21  &  22  Vict.  c.  27,  s.  2),  which  enables  the  Court  to 
give  damages  in  addition  to  or  substitution  for  an  injunction  : 
Pntz  V.  Hoh»on,  14  Ch.  D.  542  ;  Bf^wen  v.  Hall,  6  Q.  B.  D.  333, 
C,  A.  :  see  Krehl  v.  Bnrrell,  11  Ch.  D.  146,  C.  A.,  as  to  the  limit 
of  the  power  of  the  Court  to  substitute  damages  for  an  injunction. 
Under  that  Act  damages  may  be  given  up  to  the  date  of  judg- 
ment :  Fritz  v.  HohMon,  vhi  »rj>rh  at  p.  557,  Fry,  J. 

The  Public  Health  Act,  1875,  entitles  a  local  board  to  a  month's 
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notice  of  action  for  anything  done  under  the  Act.    An  action  for  Aet  1878, 
an  injunction  may,  nevertheless,  be  maintained  \4ithout  notice,  ■.  25  (8). 

irhere  the  case  is  such  that  a  bill  would,  but  for  the  Judicature 

Act,  have  been  filed  in  Chancery  for  an  injunction,  although 
damages  be  claimed  by  way  of  subsidiary  relief :  Flatter  v.  Law 
Ltt/ton  Local  Board,  6  Ch.  D.  347,  C.  A. 

S.— Receivebs. 

The  Common  Law  Courts  have  hitherto  had  no  power  to  appoint  Right  to 
receivers.  receiver. 

In  Chancery  the  appointment  of  a  receiver  hag  been  a  remedy  in 
familiar  use.  The  Court,  however,  would  not  appoint  a  receiver 
at  the  iiwtance  of  a  mortgagee  having  the  legal  estate,  or  other 
person  able  to  obtain  protection  at  law :  Bertiey  v.  Se^relL  1  J.  & 
W.  647  ;  Buxton  v.  MonkhouMe,  O.  Coop,  41 ;  KeUey  v.  KcUeyy  L. 
K  17  Eq.  495,  V.-C.  M.  The  present  sub-section  empowers  the 
Court  to  appoint  a  receiver  in  all  cates  in  which  it  shall  appear 
Ju*t  itr  eonrenient.  The  inclination  is  to  constnie  these  words  very 
liberally,  and  it  seems  that  a  legal  mortgagee  may  now  obtain  the 
appointment  of  a  receiver  instead  of  taking  the  risk  of  entering  on 
the  property.  In  Peane  v.  Fletcher,  1  Ch.  D.  273,  where  the 
plaintiff  was  mortgagee  of  property,  as  to  some  of  which  his  title 
waa  legal,  and  as  to  some  equitable,  Bacon,  V.-C,  appointed  a  re- 
ceiver for  the  whole.  In  Truman  A"  Co.  v.  Redgrave,  18  Ch.  D. 
547,  where  the  mortgagor  of  an  hotel  forcibly  prevented  the  mort- 
gagee from  taking  possession  under  the  mortgage,  a  receiver  was 
appointed  and  an  injunction  granted  to  restrain  the  mortgagor 
from  interfering  with  the  management  of  the  premises^  It  seems 
from  the  judgment  of  Jessel,  M.  R.,  that  the  receiver  might  have 
l)cen  appointed  even  if  the  mortgagor  had  not  resisted.  See  . 
further  Seton,  4  ai.,p.  431  ;  Ex  parte  Fkans,  13  Ch.  D.  252,  C.  A.; 
and  Be  Ihmline,  16  Ch.  D.  723.  As  to  the  power  of  a  mortgagee 
to  appoint  a  receiver  under  the  Conveyancing  Act,  1881,  see  44  tSc 
45  Vict.  c.  41,  88.  19,  24. 

As  to  appointing  a  receiver  in  a  partition  suit  prior  to  the  hear- 
ing, where  one  of  the  parties  was  in  occupation,  though  not  in 
exclusive  occupation  of  the  property,  see  Porter  v.  Lttpex,  7  Ch.  D. 
3.'>8  ;  and  in  a  creditor's  administration  action,  see  Be  Badelijfe^ 
7  Ch.  I).  733  ;  and  in  a  ico-ownership  suit  in  the  Admiralty 
Division,  see  The  Ampthill,  5  P.  D.  224. 

The  term  "interlocutory  order"  in  this  sub-section  has  been 
construed  to  mean  any  order  in  a  cause  other  than  final  judgment. 
It  applies  to  orders  made  after,  as  well  as  before,  judgment :  Smith 
V.  Cofoell,  6  Q.  B.  D.  75,  C.  A. ;  therefore  where  the  plaintiff  has 
obtained  judgment,  and  the  defendant  has  no  legal  estate,  but  has 
some  equitable  estate  or  interest,  the  plaintiff  may  obtain  equita))le 
execution  by  applying  for  a  receiver  in  the  original  action,  ihid., 
and  Salt  v.  Cooper,  16  Ch.  D.  544,  M.  R.  It  is  unnecessary  to  com- 
mence a  fresh  action,  as  was  done  in  AngUuBalian  Bank  v. 
Daties,  9  Ch.  D.  275,  C.  A.  See,  too,  Bryant  y.  Bull,  10  Ch.  D. 
153,  as  to  execution  against  separate  estate  of  nuirried  woman.  It 
seems,  too,  that  it  is  unnecessary  now  to  sue  out  a  writ  of  elegit 
Ixsfore  applying  under  this  sub-section  for  a  receiver  in  order  to 
obtain  equitable  execution.  It  is  sufficient  to  make  an  affidavit  of 
lielief  that  the  defendant  has  no  legal  estate  :  Ex  parte  Eran^,  13 
Ch.  D.  262,  C.  A. 

A  receiver  appointed  in  the  ordinary  way,  upon  giving  security,  security. 
has  no  title  till  his  security  is  perfected :  Edwards  v.  Ed'trardn,  2 
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A0t  1878,   Ch.  D.  291,  C.  A. ;  but  when  sccuritj  is  giTcn  his  title  relates  back 
s.  85  (8).    to  the  date  of  the  order,  and  his  appointment  is  a  delirery  of  lands 

by  lawful  authority  within  the  meaning  of  s.  1  of  27  &  28  Vict. 

PracUce.  c.  112  :  Ex  parte  Eran*,  13  Ch.  D.  262,  C.  A.  In  a  case  of 
uiigency  the  Court  will  appoint  an  interim  receiver  without 
security,  and  on  an  er  jntrU  application  before  appearance : 
Taylor  v.  Ecktrslcifj  2  Ch.  D.  302,  C.  A. ;  and  it  ^-ill  do  so  before 
service  of  the  writ  in  the  action  if  necessary  :  JBr  //.'#  Estate,  1 
Ch.  D.  276.  V.-C.  H. ;  and  see  OdrhtntrMe  v.  ^oUhturue,  ibid,  690, 
V.-C.  H.;  and  Hyde  v.  Warden,  1  Ex.  D.  309. 

The  appointment  of  a  receiver  may,  by  the  terms  of  0.  LIL,  r. 
4,  poMt,  p.  396,  be  made  on  the  application  of  any  party :  Sargant 
V.  Read,  1  Ch.  D.  (JOO,  M.  R.  When  a  creditors  administration 
action  is  commenced  in  a  district  registry  the  Court  may  appoint 
a  receiver,  and  direct  him  to  pass  his  accounts  in  the  district 
registry  :  Roherttton  v.  Capper,  26  W.  R.  434. 

For  rules  as  to  the  proceedings  to  obtain  the  relief  authorized 
by  this  sub-section,  and  for  provisions  as  to  other  protective  orders 
having  an  analogous  object,  see  O.  LI  I.,  po*t^  p.  395,  and  note 
thereto.  As  to  indorsing  the  claim  on  the  writ,  see  Cvlbtntme  v. 
ColbourKe,  ubi  tttpra;  and  O.  XL,  r.  1,  jHtst,  p.  183,  and  note 
thereta 

An  order  under  this  sub-section  may  be  made  at  the  instance  of 
a  defendant  without  his  bringing  a  cross  action  :  Sargant  v.  Read, 
1  Ch.  D.  600,  M.  B. 


DainAges  by 
collisionM  at 


(9.)  In  any  cause  or  proceeding  for  damages  arising 
out  of  a  collision  between  two  ships,  if  both  ships 
shall  be  found  to  have  been  in  fault,  the  rules 
hitherto  in  force  in  the  Court  of  Admiralty,  so 
far  as  they  have  been  at  variance  with  the  rules  in 
force  in  the  Courts  of  Common  Law,  shall  pre- 
vail. 

The  common  law  doctrine  has  been  shortly  this : — ^The  man  who 
seeks  damages  against  another  for  negligence  must  show  three 
things :  first,  the  negligence ;  secondly,  the  damage  sustained ; 
thiidly,  that  the  negligence  caused  the  damage.  If  he  proves  the 
negligence  and  the  damage,  but  it  turns  out  that  he  has  himself 
been  guilty  of  negligence  of  such  a  kind  that,  but  for  it,  the 
damage  would  not  have  followed  from  the  negligence  of  the  de« 
fendant,  he  has  failed  to  prove  his  third  proixKdtion  :  he  is  the 
author  of  his  own  wrong,  and  must  bear  the  consequences :  see  per 
Parke,  R,  in  Rridge  v,  (irand  Junction,  Rg,  Co.,  3  M.  &  W.  244, 
248. 

In  the  Admiralty  Court  the  rule  has  been  that  where  both 
parties  are  to  blame  they  must  share  the  loss  equally :  so  that  in 
such  a  case  the  plaintiff  recovers  half  his  damages:  sec  cases 
collected  in  WiUiams  &  Bruce,  Admiralty  Practice,  p.  72. 

It  wiU  be  observed  that  it  is  only  in  cases  of  collision  between 
ships  that  the  Common  Law  rule  is  changed.  In  all  other  cases  it 
remains  unaffected. 

ou^€£       (10.)  In  questions  relating  to  the  custody  and  educa- 
tion of  infautfi,  the  rules  of  Equity  shall  prevail 
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The  common  law  rule  upon  thiH  subject  is  stated  as  follows  in  Aet  1178, 
Jle  AndrewM,  L.  R  8  Q.  B.,  at  p.  158  :— '^  It  apix^rs  to  have  been  g.  %$  (10) 
the  inyaiiable  practice  of  the  Common  Law  Court,  on  an  applica-       (H). 

tion  for  a  habeas  rorpun  to  bring  up  the  body  of  the  child  obtained 

from  the  father  (and  the  case  would  be  the  same  as  to  a  testa* 
mentaiy  guardian),  to  enforce  the  father^s  right  to  the  custody, 
even  against  the  mother,  unless  the  child  be  of  an  age  to  judge 
for  himself,  or  there  be  an  apprehension  of  cruelty  from  the  father, 
or  contamination  in  consequence  of  his  immorality  or  gross 
profligacy.  If  the  infant  be  of  an  age  to  elect  for  himself,  the 
Court  will  merely  interfere  so  far  as  to  get  it  free  from  illegal 
restraint,  without  handing  it  over  to  anybc^y.  This  was  the  course 
adopted  in  Hex  v.  Dclacal  (3  Burr.  Ii35),  in  the  case  of  a  girl 
eighteen  years  of  age,  who  was  deliyered  from  a  custody  considered 
illegal,  and  left  at  liberty  to  go  where  she  pleased.  But,  in  the 
absence  of  any  right  of  choice  the  Court  goes  further,  and  transfers 
the  in&nt  to  the  proper  legal  custody.  The  right  to  such  an 
election,  it  has  now  been  clearly  decided,  depen<ls  upon  age  alone, 
and  not  on  mental  capacity  :  see  Ilea,  v.  Clarlte,  7  £.  &  B.  186  ; 
26  L.  J.  Q.  B.  169  ;  and  it  may  be  taken  as  settled  that  no  such 
choice  can  be  made,  at  all  events  by  a  female  infant,  under  the  age 
of  sixteen  years." 

The  Court  of  Chanceiy,  whenever  there  has  been  any  trust  pro- 
perty of  which  it  would  undertake  the  administration,  and  so  make 
the  in&nt  a  ward  of  court,  has  taken  a  less  rigid  view  of  the  rights 
of  the  father  or  guardian,  and  looked  more  to  the  interest  of  the 
infant.  Either  father  or  guardian  may  lose  his  right  to  the  custody 
of  the  child,  not  only  by  immorality  of  a  nature  likely  to  contami- 
nate the  child,  or  ill  usage,  but  also  by  allowing  the  child  to  be 
brought  up  in  a  religion  other  than  his  own,  or  under  the  control 
and  influence  of  persons  other  than  himself,  for  so  long  a  time  and 
under  such  circumstances  that  to  allow  him  to  reclaim  the  control 
of  the  child,  and  the  direction  of  its  education,  would  be  detrimental 
to  its  interest :  LyoM  v.  BleHkiH,  Jac.  245 ;  IJill  v.  IVill,  10 
W.  R.  400,  V.-C.  Wood ;  Andreteti  v.  JUalt,  L.  E.  8  Ch.  622.  After 
the  decease  of  the  father,  the  general  rule  is  that  the  Court  or 
guardian  must  have  regaitl  to  the  religion  and  the  wishes  of  the 
Sftther  in  bringing  up  the  child  ;  but  under  special  circumstances 
the  Court  of  Chancery  has,  on  like  grounds,  disregarded  the 
express  or  presumed  desire  of  the  deceased  father  with  regard  to 
the  education  of  his  child  :  Staurton  t.  SUmrton,  8  D.  M.  &  G. 
760. 

As  to  the  application  of  this  sub-section,  see  Re  OoldswortJit/, 
2  Q.  B.  D.  75  ;  Jle  TayUtr,  4  Ch.  D.  167,  M.  R. ;  BcmhI  t.  Wood, 
12  Ch.  D.  605,  M.  B. 

(11.)  Generally,  in  all  matters  not  hereinbefoie  par-OMeiof 
ticolarlj  mentioned,  in  which  there  is  any  conilict  ^omemtod. 
or  variance    between    the  niles  of   Equity  and 
the  rules  of  the  Common  Law  with  reference  to 
the  same  matter,  the  rules  of  Equity  shall  prevail. 

In  accordance  with  this  sub-section  it  has,  in  several  cases,  been  Rules  of 
held  at  Chambers,  on  interpleader  between  execution  creditors  and  ^^• 
claimants  under  bills  of  sale,  that  where  the  terms  of  the  bill  of 
sale  were  such  as  to  bind  after-acquired  goods  in  equity,  according 
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Aet  1878,  to  the  principles  laid  do>vn  in  Ilolroyd  v.  Martthall,  10  H.  L.  C. 
M.  86,  86.  191,  the  title  of  the  claimant  to  8uch  goo(l<4  must  prevail  as  against 

the  execution  creditor  :    Amm.y  W.  N.  1875,  p.  203,  ]ier  Lush,  J. ; 

Amm,,  W.  N.  1876,  p.  64,  per  Archibald,  J.  So  too  where  assets 
have  come  into  the  possession  of  an  executor,  and  have  afterwards 
l)een  lo8t  to  the  estate,  the  equitable  rule  now  prevails  that  an 
executor  is  to  be  deemed  a  g^tuitous  bailee,  who,  therefore,  can  only 
be  made  liable  in  case  of  wilful  default,  Job  v.  Joh^  6  Ch.  D.  562. 
As  to  the  mode  of  chargiup^  such  default,  see  Mayer  v.  Murray ^ 
8  Ch.  D.  at  426.     So  also  the  equitable  rule  now  prevails  that 

IMiyment  in  full  by  an  executor  to  a  creditor  is  valid,  although  he 
lad  notice  that  an  administration  action  had  been  commenced  by 
another  creditor,  provided  the  payment  be  made  iKjfore  judgment : 
Jte  Brdrliffe,  7  Ch.  D.  738.  So  also  the  equity  rules  as  to  the 
right  to  discovery  now  prevail,  Andt^Mtm  v.  Bank  of  England j  2 
Ch,  D.  at  654,  658,  C.  A.  AUhviteft  v.  Lahmtchere,  3  Q.  B.  D.  at 
666,  C.  A.  See  further  Grant  v.  Holland,  3  C.  P.  D.  180,  as  to  an 
order  for  changing  solicitors,  and  Kendall  v.  Ifamilton,  4  App.  Cas. 
504,  H.  L.,  as  to  the  joint  and  several  liabilities  of  partners  in 
respect  of  contracts.  And  see  lleath  v.  Ihigh,  6  Q.  B.  D.  at  362, 
C.  A.  as  to  rights  of  mortgagor.  As  to  the  effect  of  an  agreement 
for  a  lease,  see  Wahh  v.  Lirnxdale,  W.  N.  1882,  p.  52,  C.  A. 
Bnlwof  ^^  ^*  ^^  ^  observed  that  this  sub-section  applies    only  to 

ynetixiic,  substantive  law.  By  s.  21  of  the  Act  of  1875  it  is  provided  that 
where  not  inconsistent  with  the  Act  and  Rules  the  then  existing 
practice  and  procedure  are  to  remain  in  force  ;  and  the  Court  of 
Appeal  has  laid  down  that,  in  cases  not  provided  for  by  the  new 
pniedure,  where  there  was  a  variance  between  the  practice  of  the 
Court  of  Chancery  and  the  Common  Law  Courts,  the  rule  of 
ijractice  which  appears  most  convenient  will  be  adopted  :  None- 
higgin'hy'the'Sea  Ga»  Qh  v.  Armittrangf  13  Ch.  D.  310,  C.  A.;  see 
too  Nnrnc  v.  I>iimfordy  13  Ch.  D.  764,  M.  R.  In  both  these  cases 
the  Common  Law  rule  was  followed.  See  also  Clarharmtgh  v. 
nothill,  17  Ch.  D.  787,  when  an  order  under  3  &  4  Will.  IV.  c.  42, 
a.  40,  was  made  on  summons  in  the  Chancery  Division  to  compel 
the  attendance  of  a  witness  before  an  arbitrator :  MorrU  v. 
Freeman^  3  P.  D.  at  69,  per  Hannen,  J. ;  Le  Grange  v.  Mc  Andrew, 
4  Q.  B.  D.  at  211. 


PART  III. 

Sittings  and  Distribution  of  Business. 

8eet.  26.         2^-  '^^^  diviflion  of  the  legal  year  into  terms  shall  be 

Abolition  ot  abolishcd  so  far  as  relates  to  the  administration  of  justice ; 

Mwttas     *^^  there  shall  no  longer  be  terms  applicable  to  any 

fiSSurSof  sitting  or  business  of  the  High  Court  of  Justice,  or  of 

time.  j.jjg  Court  of  Appeal,  or  of  any  Commissioners  to  whom 

any  jurisdiction  may  be  assigned  under  this  Act ;  but  in 

all  other  cases  in  which,  under  the  law  now  existing,  the 

terms  into  which  the  legal  year  is  divided  are  used  as  a 

measure  for  determining  the  time  at  or  within  which  any 

act  is  required  to  be  done,  the  same  may  continue  to  be 
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referred  to  for  the  same  or  the  like  puiposc,  unless  and  Aet  1878, 
until  provision  is  otherwise  made  by  any  lawful  autho-  ■■•  *®'_^' 
rity.  Subject  to  rules  of  Court,  the  High  Court  of  Jus- 
tice and  the  Court  of  Appeal,  and  the  judges  thereof 
respectively,  or  any  such  commissioners  as  aforesaid,  shall 
have  power  to  sit  and  act,  at  any  time,  and  at  any  place, 
for  the  transaction  of  any  part  of  the  business  of  such 
Courts  respectively,  or  of  such  judges  or  commissioners, 
or  for  the  discharge  of  any  duty  which  by  any  Act  of 
Parliament,  or  otherwise,  is  required  to  be  discharged 
during  or  after  term. 

For  the  Bulcs  an  to  the  sitting  of  the  court,  see  0.  LXI.,  waj?^, 
p.  437. 

As  to  jurisdiction  on  circuit,  see  ss.  29  and  37,  2'o»ti  pp.  38,  50, 
and  notes  thereto. 

By  9  &  10  Will.  III.,  c.  15,  s.  2,  a  motion  to  set  aside  an  awaixi 
anduly  obtained  must  be  made  before  the  last  daj  of  the  next 
term.  It  has  been  held,  by  reason  of  the  saving  clause  in  the 
present  section,  that  this  rule  still  preyails  ;  and  that  therefore 
where  an  sward  was  made  on  the  28th  March  a  motion  to  set  it 
aside,  made  after  the  8th  of  May,  was  too  late,  Easter  term 
banning  the  15th  April  and  ending  the  8th  May  :  ColUge  of 
Ckrixt  V.  Afartin,  3  Q.  B.  D.  16,  C.  A.  ;  see  too  Smith  v.  Parknde 
Mining  Co.,  6  Ex.  D.  67, 

27.  Her  Majesty  in  Council  may  from  time  to  time,  seet  27. 
upon  any  report  or  recommendation  of  the  judges  by  vacations. 
whose  advice  Her  Majesty  is  hei^inafter  authorized  to 
make  rules  before  the  commencement  of  this  Act,  and 
after  the  commencement  of  this  Act  upon  any  report  or 
recommendation  of  the  Council  of  Judges  of  the  Supreme 
Court  hereinafter  mentioned,  with  the  consent  of  the 
Lord  Chancellor,  make,  revoke,  or  modify,  orders  regu- 
lating the  vacations  to  be  obsened  by  the  High  Court  of 
Justice  and  the  High  Court  of  Appeal,  and  in  the  offices 
of  the  said  Courts  respectively ;  and  any  Order  in  Council 
made  pursuant  to  this  section  shall,  so  long  as  it  con* 
tinues  in  force,  be  of  the  same  eflTect  as  if  it  were  con- 
tained in  this  Act ;  and  rules  of  court  may  be  made  for 
carrying  the  same  into  effect  in  the  same  manner  as  if 
such  Order  in  Council  were  part  of  this  Act.  In  the 
meantime,  and  subject  thereto,  the  said  vacations  shall 
be  fixed  in  the  same  manner,  and  by  the  same  authority, 
as  if  this  Act  had  not  passed.  This  section  shall  come 
into  operation  immediately  upon  the  passing  of  this  Act. 

Ab  to  the  power  to  make  rules  before  the  commencement  of  the 
Act,  Eeejfost,  pp.  108, 110.  As  to  Councils  of  Judges,  see  s.  70fVost, 
p.  74. 
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Aet  ItTS,       By  8.  17  of  the  Act  of  ISJo,  po*t  p.  109,  the  reference  to  judge  <« 
M.  S7 — S8.  in  this  8cction  is  to  Ijc  deemed  to  be  to  the  judges  mentioned  in  that 

wction.    As  to  the  Ixidy  by  which  rules  are  now  made,  sec  s.  17  of 

the  Act  of  IS7 6 J  jHtMt J  p*  136. 
As  to  vacations,  see  O.  L.XI.,  rr.  2  and  3,  /mw^,  p.  437. 

8Mt  2S.         28.  Provision  shall  be  made  bj  Roles  of  Court  for  the 
sittinpiiii    heanng,  in  London  or  Middlesex,  daring  vacation  by 
\ac»  uu.      jQ^geg  of  the  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  of  all  such  applications  as  may  re- 
quire to  be  immediately  or  promptly  heard. 

It  is  only  under  this  section  that  applications  are  heard  at  all 
during  vacation  ;  and  under  it  only  such  applications  are  to  be 
heard  as  **  require  to  l)e  immediately  or  promptly  heard."  Under 
O.  I^I.,  r.  C,  jtojtt,  p.  438,  vacation  judges  are  amMinted  to  hear 
such  applications  ;  and  only  those  judges,  or  such  other  judges  as 
may  sit  for  them,  under  r.  6  of  the  same  order,  have  jurisdiction  in 
vacation  :  Per  Lush  and  Lojies.  JJ.,  24th  Sept.  1877.  The  same 
learned  judges  laid  down  the  rule  that  applications  for  judgment 
under  O.  XIV.,  will  Ixj  heard  in  vacation  as  urgent,  if  the  right  to 
the  order  accrues  in  vacation,  but  not  if  there  was  an  opportunity 
to  apply  before  vacation. 

Seat  S8.         29.  Her  Majesty,  by  commission  of  assize  or  by  any 
tfj^^'ot  other  commission,  either  general  or  special,  may  assign  to 
ihkIi  Court  any  Judge  or  Judges  of  the  High  Court  of  Justice  or 
<m  circuit.    ^^jJier  pcrsous  usually  named  in  commissions  of  assize,  the 
duty  of  tiying  and  determining  within  any  place  or  dis- 
trict specially  fixed  for  that  purpose  by  such  commission, 
any  causes  or  matters,  or  any  questions  or  issues  of  fact 
or  of  law,  or  partly  of  fact  and  partly  of  law,  in  any 
cause  or  niatter  depending  in  the  said  High  Court,  or  the 
exercise  of  any  civil  or  criminal  jurisdiction  capable  of 
being  exercised  by  the  said  High  Court ;  and  any  com- 
mission so  granted  by  Her  Majesty  shall  be  of  the  same 
validity  as  if  it  were  enacted  in  the  body  of  this  Act ;  and 
any  commissioner  or  commissioners  appointed  in  pursi»- 
ance  of  this  section  shall,  when  engaged  in  the  exercise 
of  any  jurisdiction  assigned  to  him  or  them  in  pursuance 
of  this  Act,  be  deemed  to  constitute  a  Court  of  the  said 
High  Court  of  Justice ;  and,  subject  to  any  restrictions 
or  conditions  imposed  by  rules  of  court  and  to  the  power 
of  transfer,  any  party  to  any  cause  or  matter  involving 
the  trial  of  a  question  or  issue  of  fact,  or  partly  of  fact 
and  partly  of  law,  may,  with  the  leave  of  the  judge  or 
judges  to  whom  or  to  whose  division  the  cause  or  matter 
is  assigned,  require  the  question  or  issue  to  be  tried  and 
determined  by  a  commissioner  or  commissioners  as  afore- 
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said,  or  at  sittings  to  be  held  in  Middlesex  or  London,  as  Act  187$, 
hereinafter  in  this  Act  mentioned,  and  such  question  or  ***  ^'  ^' 
issue  shall  be  tried  and  determined  accordingly. 

A  cause  or  matter  not  involving  any  question  or  issue 
of  fact  may  be  tried  and  determined  in  like  manner  with 
the  consent  of  all  the  parties  thereto. 

By  s.  26,  antr^  p.  3<),  subject  to  rules  of  Court,  Commismoners 
of  Assize  may  sit  at  any  time  or  place.  8.  37,  jiMty  p.  50,  as 
modified  by  s.  8  of  the  Act  of  1875,  and  s.  15  of  the  Act  of  1876, 
detennines  what  judges  are  to  go  circuit.  By  h.  93,  pottt^  p.  90, 
the  existing  circuits  were  left  unaffected  for  the  present,  so  &r  as 
this  Act  is  concerned.  8.  23  of  the  Act  of  1875,  jMitt^  p.  113,  gives 
Iiower  to  the  Queen  in  Council  to  alter  the  circuits  of  the  judges, 
and  make  the  various  changes  necessary  for  that  purpose.  And 
an  Older  in  Council,  dated  the  5th  February,  1876,  amended  by 
Order  of  17th  May,  1876,  lias  accordingly  been  issued  :  pottt,  pp. 
690  to  696.  By  the  Winter  Assizes  Acts,  1876  and  1877,  counties 
may  be,  by  Order  in  Council,  united  for  the  pur}K)se  of  a  winter 
assize,  that  is,  an  assize  during  Sept.,  Oct.,  Nov.,  Dec,  or  Jan. ; 
and  the  jurisdiction  of  the  Central  Criminal  Court  may,  during 
the  same  period,  be  extended. 

A  Commissioner  of  Assize,  whether  a  judge  of  one  of  the  Supreme  Court. 
Courts  or  not,  was  formerly  a  mere  commissioner  to  try  the  issued 
of  fact  entered  for  trial,  having  power  to  try  those  only,  and  with 
various  incidental  iK)werB  as  to  amending,  certifying,  and  other- 
wise, chiefly  conferred  upon  him  by  statute.  Under  section  29, 
everv  Commissioner  of  Assize  constitutes  a  Court,  with  all  the 
powers,  therefore,  of  a  Court.  With  regard  to  the  i)0wers  and 
duties  of  the  judge  in  disposing  of  the  case  at  the  trial,  and  with 
regard  to  trials  generally,  see  s.  iG^poMt,  p.  57,  and  note  thereto  ; 
and  O.  XXXVl.,  r.  22Ay  post,  p.  327,  and  note  thereto. 

As  to  the  right  of  any  party  to  have  issues  of  taxit  tried  by  a 
juiy,  see  O.  XXXVL,  r.  3,  pott,  p.  319. 

As  to  the  power  of  a  judge  to  order  a  trial  by  a  jury,  see  t M<f., 
T.  27,  post,  p.  330. 

Ajb  to  the  power  of  a  judge  to  send  a  question  to  the  assizes  for 
trial,  see  iMd,;  and  as  to  cases  in  the  Chancery  Division,  see  ibid., 
rr.  29,  29jL,poift,  pp.  330,  331. 

As  to  sittings  in  Loudon  and  Middlesex,  see  the  next  section. 

30.  Snbject  to  Rnles  of  Court,  sittings  for  the  trial  by  SmI  80. 
jury  of  causes  and  questions  or  issues  of  fact  shall  be  foJ*{JS  by 
held  in  Middlesex  and  London,  and  such  sittings  shall,  so  jury  in 
^  as  is  reasonably  practicable,  and  subject  to  vacations,  MiSdiSM.*^ 
be  held  continuously  throughout  the  year  by  as  many 
judges  as  the  business  to  be  disposed  of  may  render 
necessary.    Any  Judge  of  the  High  Court  of  Justice 
sitting  for  the  trial  of  causes  and  issues  in  Middlesex  or 
London,  at  any  place  heretofore  accustomed,  or  to  be 
hereafter  determined  by  rules  of  court,  shall  be  deemed 
to  constitute  a  court  of  the  said  High  Court  of  Justice. 
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Aot  1S78,       As  to  the  judges  to  preside  at  jury  trials  in  Loudon,  Middlesex^ 
■•.  80,  81.  and  the  Assizes,  sec  s.  37,  jwttt^  p.  50. 

As  to  the  sittings  and  vacations,  see  0.  LXI.,  pnat^  p.  438. 

As  to  the  provision  that  the  judge  is  to  constitute  a  court,  sec 
note  to  the  last  section. 

As  to  the  i)ower  of  a  judge  to  send  a  questipn  for  trial  to  these 
sittings,  see  0.  XXXVI.,  r.  2y,y>o#^  p.  330. 

Seet  81.         31.  For  the  more  convenient  despatch  of  business  in 
Divi»ioii8     the  said  High  Court  of  Justice  (but  not  so  as  to  prevent 
cawix  ^i^  ^'ly  judge  from  sitting  whenever  required  in  any  Divi- 
jiwtice.       sional  Court,  or  for  any  judge  of  a  different  division  from 
his  own),  there  shall  be  m  the  said  High  Court  five  divi- 
sions consisting  of  such  number  of  judges  respectively  as 
hereinafter  mentioned.     Such  five  divisions  sliall  respec- 
tively include,  immediately  on  the  commencement  of  this 
Act,  the  several  judges  following ;  (that  is  to  say) — 

(1.)  One  division  shall  consist  of  the  following  judges ; 
(that  is  to  say) — The  Lord  Chancellor,  who  shall 
be  President  thereof,  the  Master  of  the  Rolls,  and 
the  Vice-Chancellors  of  the  Court  of  Chancery,  or 
such  of  them  as  shall  not  be  appointed  ordinary 
Judges  of  the  Court  of  Appeal : 

(2.)  One  other  division  shall  consist  of  the  following 
judges ;  (that  is  to  say) — The  Lord  Chief  Justice 
of  England,  who  shall  be  President  thereof,  and 
such  of  the  other  Judges  of  the  Court  of  Queen's 
Bench  as  shall  not  be  appointed  ordinary  Judges 
of  the  Court  of  Appeal : 

(8.)  One  other  division  shall  consist  of  the  following 
judges ;  (that  is  to  say) — The  Lord  Chief  Justice 
of  the  Common  Pleas,  who  shall  be  President 
thereof,  and  such  of  the  other  Judges  of  the 
Court  of  Common  Pleas  as  shall  not  be  appointed 
ordinary  Judges  of  the  Court  of  Appeal : 

(4.)  One  other  division  shall  consist  of  the  following 
judges ;  (that  is  to  say) — The  Lord  Chief  Baron 
of  the  Exchequer,  who  shall  be  President  thereof, 
and  such  of  the  other  Barons  of  the  Court  of 
Exchequer  as  shall  not  be  appointed  ordinary 
Judges  of  the  Court  of  Appeal : 

(5.)  One  other  division  shall  consist  of  two  judges, 
who,  immediately  on  the  commencement  of  this 
Act,  shall  be  the  existing  Judge  of  the  Court  of 
Probate  and  of  the  Court  for  Divorce  and  Matri- 
monial Causes  and  the  existing  Judge  of  the  High 
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Court  of  Admiralty,  unless  either  of  them  is  A«tl878, 
appointed  an  ordinary  Judge  of  tlie  Court  of  "*  ^^'  ^' 
Appeal.  The  existing  Judge  of  the  Court  of 
Probate  shall  (unless  so  appointed)  be  the  Presi- 
dent of  the  said  division,  and  subject  thereto  the 
Senior  Judge  of  the  said  division,  according  to 
the  order  of  precedence  under  this  Act,  shall  be 
President. 

The  said  five  divisions  shall  be  called  respectively  the 
Chancery  Division,  the  Queen's  Bench  Division,  the 
Common '  Pleas  Di^^sion,  the  Exchequer  Division,  and 
the  Probate,  Divorce,  and  Admiralty  Division. 

Any  deficiency  of  the  number  of  five  judges  for  con- 
stitutmg,  in  manner  aforesaid,  immediately  on  the  com- 
mencement of  this  Act,  any  one  or  more  of  the  Queen's 
Bench,  Common  Pleas,  and  Exchequer  Divisions,  may  be 
supplied  by  the  appointment,  under  Her  Majesty's  Royal 
Sign  Manual,  either  before  or  after  the  time  fixed  for  the 
commencement  of  this  Act,  of  one  of  the  puisne  justices 
or  junior  barons  of  any  superior  Court  of  Common  Law 
from  which  no  judge  may  be  appointed  as  aforesaid  to 
the  Court  of  Appeal,  to  be  a  judge  of  any  division  in 
which  such  deficiency  would  otherwise  exist.  And  any 
deficiency  of  the  number  of  three  Vice-Chancellors,  or  of 
the  two  Judges  of  the  Probate  and  Admiralty  Divisions,* 
at  the  time  of  the  commencement  of  this  Act,  may  be 
supplied  by  the  appointment  of  a  new  judge  in  his  place, 
iu  the  same  manner  as  if  a  vacancy  in  such  office  had 
(Kxjurred  after  the  commencement  of  this  Act. 

Any  judge  of  any  of  the  said  divisions  may  be  trans- 
ferred by  Her  Majesty,  under  Her  Royal  Sign  Maimal, 
from  one  to  another  of  the  said  divisions. 

Upon  any  vacancy  happening  among  the  judges  of  the 
said  High  Court,  the  judge  appointed  to  fill  such  vacancy 
shall,  subject  to  the  provisions  of  this  Act,  and  to  any 
rules  of  court  which  may  be  made  pursuant  thereto, 
l)ecome  a  member  of  the  same  division  to  which  the 
judge  whose  place  has  become  vacant  belonged. 

As  to  the  number  of  judges,  see  s.  5,  and  note  thcTctOy  anffy  p.  3. 
^  next  section  and  note  thereto  as  to  the  re-constitution  of  the 
Divinons  by  the  Order  in  Council  of  16  December,  1880,  and  the 
Act  of  1881. 

32.  Her  Majesty  in  Council  may  from  time  to  time,  ■••*•  5^« 
upon  any  report  or  recommendation  of  the  Council  of  Jjjfjj^^ 

»  Sie, 
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Act  1878,  Judges  of  the  Supreme  Court  hereiuafter  mentioned, 
'•^-  order  that  any  reduction  or  increase  in  the  number  of 
divisions  of  the  High  Court  of  Justice,  or  in  the  number 
of  the  judges  of  the  said  High  Court  who  may  be 
attached  to  any  such  di\nBion,  ma^,  pursuant  to  such 
report  or  recommendation,  be  earned  into  effect;  and 
may  give  all  such  further  directions  as  may  be  necessary 
or  proper  for  that  purpose ;  and  such  order  may  pro\ide 
for  the  abolition  on  vacancy  of  the  distinction  of  the 
offices  of  any  of  the  following  judges,  namely,  the  Chief 
Justice  of  England,  the  Master  of  the  Rolls,  the  Chief 
Justice  of  the  Common  Pleas,  and  the  Chief  Baron  of  the 
Exchequer,  which  may  be  reduced,  and  of  the  salaries, 
pensions,  and  patronage  attached  to  such  offices,  from  the 
offices  of  the  other  Judges  of  the  High  Court  of  Justice, 
notwithstanding  anything  in  this  Act  relating  to  the  con- 
tinuance of  such  offices,  salaries,  pensions,  and  patronage : 
but  no  such  Order  of  Her  Majesty  in  Council  shall  come 
into  operation  until  the  same  shall  have  been  laid  before 
each  House  of  Parliament  for  thirty  days  on  which  that 
House  shall  have  sat,  nor  if,  within  such  period  of  thirty 
days,  an  address  is  presented  to  Her  Majesty  by  either 
House  of  Parliament,  praying  that  the  same  may  not 
come  into  operation.  Any  such  Order,  in  respect  whereof 
no  such  address  shall  have  been  presented  to  Her  Majesty, 
shall,  from  and  after  the  expiration  of  such  period  of 
thirty  days,  be  of  the  same  force  and  effect  as  if  it  had 
been  herein  expressly  enacted ;  provided  always,  that  the 
total  number  of  the  Judges  of  the  Supreme  Court  shall 
not  be  reduced  or  increased  by  any  such  Order. 


Merger  of 

Conunon 

Pleas  and 

Exchequer 

Divisionii 

in  Queen'B 

Bench. 


As  to  Councils  of  Judges,  see  b.  76,  jhuifj  p.  74. 

Pursuant  to  the  powers  given  by  this  scHstion,  an  Order  in 
Council  has  been  made  alMlishing  the  officcH  of  Chief  Justice  of 
the  Common  Pleas  and  Chief  Baron  of  the  Exchequer,  and  sul)- 
Htituting  ordinary  judges  for  them,  and  consolidating  the  three 
Common  Law  Diyisions  into  one  Division,  to  be  called  the  Queen*8 
Bench  Division.    Subjoined  is  the  order  :— 

Obdeb  in  Council,  dated  16th  December,  1S80,  for  the  Consoli- 
dation and  Union  of  certain  DIVISIOMS  of  the  High  Coubt 
OF  Justice. 

At  the  Court  at  Windsor,  the  16th  day  of  December,  1S80. 
Present :— The  Queen's  Most  Excellent  Majesty  in  CoundL 

Whebeab  by  "  The  Supreme  Court  of  Judicature  Act,  1 873,"  it  is 
enacted  that  Her  Majesty  in  Council  may  from  time  to  time,  upon 
any  report  or  recommendation  of  the  Council  of  Judges  of  the 
Supreme  Court  in  the  said  Act  mentioned,  order  that  any  reduc- 
tion or  increase  in  the  number  of  divisions  of  the  High  Court  of 
Justice  may,  pursuant  to  such  rei)ort  or  recommendation,  be 
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carried  into  effect ;  and  may  give  all  snch  further  directions  ag  Aet  ItTS, 
may  be  necessary  or  proper  for  that  purjjose ;  and  such  Order      ■.  SSL 

may  provide  for  the  abolition  on  vacancy  of  the  distinction  of  the 

dBees  of  ^amonfi;st  others)  the  Chief  Justice  of  the  Common  Pleas 
and  the  Chief  Baron  of  the  Exchequer,  and  of  the  salaries,  iren- 
sions,  and  patronage  attacbed  to  such  offices,  from  the  offices  of 
the  other  Judges  of  the  High  Court  of  Justice,  notwithstanding 
anything  in  the  said  Act  relating  to  the  continuance  of  such 
offices,  salaries,  pensions,  and  ])atronage,  but  no  such  Order  of  Her 
Majesty  in  Coundl  shall  come  into  operation  until  the  same  shall 
have  been  laid  before  each  House  of  Parliament  for  thirty  days  on 
which  that  House  shall  have  sat,  nor  if  within  such  period  of 
thirty  days  an  Address  is  presented  to  Her  Majesty  by  either 
House  of  Parliament,  praying  that  the  same  may  not  come  into 
operation.  Any  such  Order  in  respect  whereof  no  such  Address 
soall  have  been  presented  to  Her  Majesty,  shall,  from  and  after 
the  expiration  of  such  period  of  thirty  days,  be  of  the  same  force 
and  effect  as  if  it  had  been  in  the  said  Act  expressly  enacted  ; 
Provided  always,  that  the  total  number  of  the  Judges  of  the 
Supreme  Court  shall  not  be  reduced  or  increased  by  any  such 
Order. 

And  whereas  at  a  meeting  of  a  Council  of  the  Judges  of  the 
Supreme  Court  of  Judicature  duly  assembled  at  Her  Majesty's 
Palace  of  Westminster,  on  the  27th  day  of  November,  1880,  pur- 
suant to  the  Supreme  Court  of  Judicature  Act,  1873,  Section  76, 
and  continued  by  adjournment  on  the  29th  of  the  same  month, 

It  was  resolved : 

That  a  Beport  be  humbly  made  and  submitted  to  Her  Majesty 
by  this  Council  of  Judges,  pursuant  to  the  Supreme  Court  of 
Judicature  Act,  1873,  Section  32,  to  the  following  effect : — 

(A.)  That  in  the  opinion  of  this  Council  of  Judges  it  is 
expedient  that  the  number  of  the  Divisions  of  Her  Majesty's 
High  Court  of  Justice  be  reduced  by  the  consolidation  and 
union  in  one  Division  of  all  the  Judges  now  attached  respect- 
ively to  the  Queen's  Bench  Division,  the  Common  Pleas 
Division,  and  the  Exchequer  Division. 

(BO  That  the  Lord  Chief  Justice  of  England  Ix;  the  Presi- 
dent  of  the  Division  to  be  so  formed  by  such  consolidation, 
and  union. 

(C.)  That  the  Division  to  be  so  formed  be  called  "The 
Queen's  Bench  Division." 

(D.)  That  all  causes  and  matters  which,  at  the  time  when 
any  Order  in  Council  for  the  puri)ose  of  canning  these 
recommendations  into  effect,  shall  come  into  ojieration,  may 
be  pending  In  any  of  the  three  Divisions  to  he  so  united  and 
consolidated,  be  transferred  to  the  Queen's  Bench  Division  to 
be  so  formed  as  aforesaid,  and  that  all  proceedings  of  every 
kind  which  may  be  then  pending  in  any  such  causes  or  mat- 
ters be  continued,  carried  on,  and  completed  in  the  Queen's 
Bench  Division  to  be  so  formed  as  aforesaid,  in  the  same 
manner  in  all  i^espects  as  they  would  have  been  in  the  Divi- 
sion to  which  they  were  previously  assigned  if  the  same  had 
not  been  united  or  consolidated  with  such  other  two  Divisions 
as  aforesaid. 
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(E.)  That  all  caoRes,  matters,  and  other  proceedings,  which 
by  or  under  the  Supreme  Court  of  Judicature  Act,  1873,  or 
any  Act  amending  the  same,  or  any  rule  or  onler  made  pur- 
suant thereto,  have  ])een  or  are  assipfned  to  the  Queen's  Bench 
Division,  the  Common  Pleas  Division,  and  the  Exchequer 
Division  respectively  of  her  Majesty's  High  Court  of  Justice, 
be,  from  and  after  the  time  when  such  Order  in  Council  as 
afor&said  shall  take  effect,  assigned  to  the  Queen's  Bench 
Division,  to  be  formed  by  such  consolidation  and  union  as 
aforcsaid. 

(F.)  That  the  office  of  Lord  Chief  Baron  being  now  vacant, 
that  office  1x5  reduced  to  an  equality  with  the  offices  of  the 
other  Judges  of  Her  Majesty's  High  Court  of  Justice  who  are 
not  t'x-qfficlo  Judges  of  Her  Majesty's  Court  of  Appeal,  by  the 
abolition  of  the  rank  and  title  of  Lord  Chief  Baron  of  the 
Exchequer,  and  of  all  other  tlisti notions  between  the  office  of 
any  Judge  who  may  be  hereafter  appointed  to  fill  the  place 
in  the  said  High  Court  of  Justice  now  vacant  by  the  death  of 
the  late  Lord  Chief  Baron  of  the  Exchequer,  and  the  offices 
of  the  other  Judges  of  the  said  High  Court  of  Justice  who 
are  not  ejr'i\fficio  Judges  of  Her  Majesty's  Court  of  Appeal, 
and  between  the  salary,  pension,  and  patronage  attached  to 
such  office,  and  the  salaries,  i)ensions,  and  patronage  of  such 
other  Judges  of  the  said  High  Court  of  Justice  as  aforesaid. 

(G.)  That  upon  the  vacancy  in  the  office  of  Lord  Chief 
Justice  of  the  Common  Pleas,  now  about  to  take  place  by  the 
promotion  of  the  present  Ivord  Chief  Justice  of  the  Common 
Pleas  (of  which  Her  Majasty  has  l)een  gmciously  pleased  to 
approve)  to  the  office  of  Lord  Chief  Justice  of  England,  the 
office  which  will  so  become  vacant  be  reduced  to  an  equality 
with  the  offices  of  the  other  Judges  of  Her  Majesty's  High 
Court  of  Justice  who  are  not  er'offieio  Judges  of  her  Majesty's 
Court  of  Appeal,  by  the  abolition  of  the  rank  and  title  of 
Lord  Chief  Justice  of  the  Common  Pleas,  and  of  all  other 
distinctions  between  the  office  of  any  Judge  who  may  be 
hereafter  appointed  to  fill  the  place  in  the  said  High  Court  of 
Justice  now  about  to  be  vacated  as  aforesaid,  and  the  offices 
of  the  other  Judges  of  the  said  High  Court  of  Jastice  who  arc 
not  rx^trffirio  Judges  of  Her  Majesty's  Court  of  Api)eal,  and 
between  the  salary,  i)ension,  and  })atronage  attach(Kl  to  vSuch 
office,  and  the  salaries,  pensions,  and  patronage  of  such  other 
Judges  of  the  said  High  Court  of  Justice  as  aforesaid. 

(H.)  That  it  be  humbly  recommended  by  this  Council  of 
Judges  to  Her  Majesty,  that  an  Order  in  Council  be  made  by 
Her  Majesty,  if  Her  Majesty  shall  so  please,  for  the  purpose 
of  carrying  this  Report,  and  the  recommendations  therein 
contained,  into  effect,  in  the  manner  provided  by  the  Supreme 
Court  of  Judicature  Act,  1878,  Section  82. 

And  whereas  it  has  seemed  fit  to  Her  Majesty,  by  and  with  the 
advice  of  Her  Privy  Council,  that  the  said  Report,  and  the  recom- 
mendations therein  contained,  be  carried  into  effect.  Now,  there- 
fore. Her  Majesty,  by  and  with  the  advice  aforesaid,  is  pleased  to 
order,  and  it  is  hereby  ordered,  as  follows  :— 

That  the  number  of  the  Divisions  of  Her  Majesty's  High 
Court  of  Justice  be  reduced  by  the  consolidation  and  union 


PART  III.     81TTIKGS  JLSD  DISTHIBUTION  OF  BUSINESS.  45 

ot  aU  the  Judges  now  attached  regpectivelr  to  the  Queen's  A^ti»f 
Bench  DjTiriou,  the  Common  PleaTDiyinL,  and  th^Tx!  ^  ij"' 
chequer  Division  m  one  diTision,  to  be  caUed  "  The  Queen's  "• 

^"ti^SEn&"*'"  *'*  ''"^''''''^  °'  *"""  ^-^  ^"«' 
That  the  office  of  Lord  Chief  Justice  of  the  Common  Pleas 
lieine  now  vacant  be  reduced  to  an  equaUtv  with  the  offirm. 
of  the  other  Judges  of  Her  Majesty's  High^cTurt  of  Ju^^ 
who  «,re  not  rr-oJHeio  Judges  of  Her  Majesty's  Court  rf 
Appeal,  by  the  abolition  of  the  mnk  and  title  of  Lo^Thirf 

^w^nlho^i^^T"  "?«:'««»«"  »"  other  distTnctSM 
between  the  office  of  any  Judge  who  maybe  hereafter  an- 
pointed  lo  hU  the  nUoe  in  the  said  High  C^urt  of  j\wti^  n^ 

^HiS  ctTil'  TV^"  °?"^  "^  "■«  "»'«"•  J«ip«^  tZ 

Si,  «*•    .  V"o°'  i"**i'*  '''"'  •"«  »«>'  '•^vi/ft>i«  Judges  of 
Her  Majesty's  Court  of  Appeal,  and  betW^n  the  SSry 
pension,  and  patronage  attached  to  such   office,  andS 
M^ne8,i»nsioas,and  patronage  of  such  other  Judges  of  the 
said  High  Court  of  Justice  as  aforesaid.  «"•  01  mo 

That  the  office  of  Lord  Chief  Baron  being  now  vacant  thuf 
office  be  nrfuced  to  an  equaUtv  «ith  the  offi^  oTIhe  'o  her 
Jud^  of  Her  Mftjestr's  High  Court  of  Justice  who  are  not 
fx-ojieto  Judges  of  Her  Majesty's  Court  of  AddmJ  h^  ?h« 
abolition  of  the  mnk  and  title  rf  Lonl  Chief  K'  of  Ihe 
Exchequer,  and  of  all  other  diMtinctions  betweeS^he  oific^ 
of  any  Judge  who  may  be  hereafterappointed  to  fiU  the  S 
m  the  said  High  Courtof  Justice  now'^Jacant  as  hist  attw 
and  the  offices  of  the  other  Judges  of  the  said  High  Co^  of 
Justice  who  are  not  ,«.,#«,;«  Judges  of  Her  Majesty's  Court  rf 

attached  to  such  office,  and  the  sahiricsVpcnsions,  and  St  rona™ 

And  for  the  purpose  of  cariTing  into  effect  the  consolidntin™ 
7^:ZfJ:    "^^  ^^'''"--""""eraforesaidT^ttti^Cy 

That  all  causes  and  mattere  which  at  the  time  when  thi. 
?'f  !i  al"^"' J'«™J?"'t  to  the  Supreme  Court  of  J^S?c»t„re 
Act,  8<3  take  effect,  may  be  ixinding  in  any  of  the  th?^ 
Divi^ons  to  te  so  unite.!  and  consolidated,  Ixs  tmiisfc^T 

that  all  proceedings  of  eveiykind  which  may  be  tESdln^ 
in  any  such  causes  or  mattere  be  continuwllanSd  on  .,  S 
completed  in  the  Queen's  Bench  DiviSon  to  teSfo™;l"iJ 
aforeswd,  m  the  same  manner  in  aU  respects  Mthc^^uld 
•»T«  '«'.n  •«  the  Wvision  to  which  they  were  Soup  v 
asagnccl  if  the  mme  h«l  not  been  united  of  consohE  wi  A 
such  other  two  divisions  as  aforesaid.  ""uuaieu  witn 

That  all  causes,  matters,  and  other  procoedinifs,  which  h» 
or  under  the  Supreme  Court  of  Judicature  AcM873  or  anv 
Act  amending  the  same,  or  any  rule  or  older  made  nnrent^^ 
therrto,h«veb«nor«re  assigned  tothe  Queen's  Kffion 
the  Common  Pleas  Divimon,  and  the  Excheniwr  ni»?°  ' 
rayecttvely  of  Her  Majesty's' High  Court  5  jS  S  }^m 
*nA  after  the  time  when  this  Older,  pu^^?^' J^l'^S 
Supreme  Court  of  Judicature  Act,  is^S.^n  t^flnTl 
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assigrncd  to  the  Queen's  Bench  Division,  to  be  formed  by 
such  consolidation  and  union  as  aforesaid. 

That  all  proceedinjips  which  have  heretofore,  by  any  law  or 
custom  other  than  such  Acts  of  Parliament,  rules,  and  orders 
as  aforesaid,  been  taken  or  had  respectively  in  the  Quceirs 
Bench  Division,  the  Common  Pleas  Division,  and  the  Ex- 
chequer Division  of  the  said  High  Court  of  Justice,  be,  from 
and  after  the  time  when  this  Older  shall  take  effect,  taken 
and  had  in  the  Queen's  Bench  Division  of  the  said  High 
Court  of  Justice,  to  be  so  formed  by  such  consolidation  and 
union  as  aforesaid. 

That  all  powers  and  authorities  which,  by  any  law  or 
custom  have  heretofore  been  exercised  by  the  Chief  Justice  of 
the  Common  Pleas  and  the  Chief  Baron  of  the  Exchequer 
respectively,  shall,  from  and  after  the  time  when  this  Order 
shall  take  effect,  }ye  capable  of  being  exercised  by  the  Lorcl 
Chief  Justice  of  England,  unless  such  exercise  thereof  shall 
be  contrary  or  repugnant  to  any  express  provision  in  any  Act 
of  Parliament  contained. 

That  this  order  shall  take  effect  and  come  into  operation  at 
the  end  of  thirty  days  after  the  same  shall  have  been  laid 
before  each  House  of  Parliament,  pursuant  to  the  Supreme 
Court  of  Judicature  Act,  1873,  unless  within  such  period  of 
thirty  days  an  Address  shall  have  been  presented  to  Her 
Majesty  by  either  Hoase  of  Parliament,  praying  that  the  same 
may  not  come  into  operation. 

(Signed)        C.  L.  Peel. 

The  Act  of  1881  makes  further  provision  for  carrying  out  the 
objects  of  this  Order  in  C-ouucil.  By  s.  13,  pttut,  p.  166,  the 
selection  of  judges  for  the  trial  of  election  petitions  is  provided 
for  ;  by  88.  16  and  17,  pont^  p.  168,  the  nomination  of  sherif&i  and 
the  presentation  and  swearing  of  the  Lord  Mayor  of  London  are 
dealt  with  ;  and  by  ss.  24,  25,  and  26,7?r>«^,  pp.  171,  172,  provision 
is  made  for  the  performance  of  functions  heretofore  devolving 
on  the  Chief  Justice  of  the  Common  Pleas  Division  and  the  Chief 
Baron. 


feet  SS.         83.  All  causes  and  matters  which  may  be  commenced 

RaiM  of      in,  or  which  shall  be  transferred  by  this  Act  to,  the  High 

TiTOTkie^for    Coait  of  Justice,  shall  be  distributed  among  the  several 

diataibation  divisious  aud  judges  of  the  said  High  Court,  in  such 

""**  manner  as  may  from  time  to  time  be  determined  by  any 

rules  of  court,  or  orders  of  transfer,  to  be  made  under  the 

authority  of  this  Act ;  and  in  the  meantime,  and  subject 

thereto,  all  such  causes  and  matters  shall  be  assigned  to 

the  said  di\ision8  respectively,  in  the  manner  hereinafter 

provided.   Every  document  by  which  any  cause  or  matter 

may  be  commenced  in  the  said  High  Court  shall  be 

marked  with  the  name  of  the  division,  or  with  the  name 

of  the  judge,  to  which  or  to  whom  the  same  is  assigned. 

As  to  the  distribution  of  business  among  the  several  divisions, 
see  ss.  34  and  35,  infra;  s.  11  of  the  Act  of  1875, /i0«f,  p.  104  ;  and 
O.  v.,  r.  i,  post  J  p,  193,  and  note  thereta 
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With  respect  to  the  tronafer  of  actions  or  questions,  see  ss.  35  Aet  1378, 
and  36,  jMMtf  pp.  49,  50;  s.  11,  sub-s.  2,  of  the  Act  of  1875,  jumt,  m.  SS»  84. 
p.  105 ;  and  O.  LI.,  rr.  1  to  3,  pitst,  pp.  388  to  391,  and  note  thereto. 

As  to  marking  with  the  name  of  the  division,  see  s.  35,  and  s.  11 
of  the  Act  of  1875,  poMt,  p.  104,  and  O.  V.,  r.  9,  miMt,  p.  195. 

And  as  to  marking  with  the  name  of  a  judge  in  the  caam  of 
actions  in  the  Chancery  Division,  see  s.  42,  pontf  p.  53,  and  note 
thereto. 

84.  There  shall  be  assigned  (subject  as  aforesaid)  to  ■••*•  •*• 
the  Chancery  Division  of  the  said  Court : —  ^rtihi"' 

(1.)  All  causes  and  matters  pending  in  the  Court  of  particnur 
Chancery  at  the  commencement  of  this  Act :  SSh  couit 

8al»)ect  to 

(2.)  All  causes  and  matters  to  be  commenced  after  the  ^les. 
commencement  of  this  Act,  mider  any  Act  of 
Parliament;  by  which  exclusive  jurisdiction  in 
respect  to  such  causes  or  matters  has  been  given 
to  the  Court  of.  Chancery,  or  to  any  judges  or 
judge  thereof  ifespectively,  except  appeals  from 
County  Courts ; 

As  to  appeals  from  County  Courts,  see  s.  45,  jMJity  p.  55.  As  to 
the  construction  of  this  sub-section,  see  Rogers  v.  Ji>ntt,  7  Ch.  D. 
at  349,  per  Jessel,  M.  K.  By  s.  69  of  the  Conveyancing  and  Law 
of  Property  Act,  matters  arising  under  it  are  a<<8igned  to  the 
Chancery  Division. 

(8.)  All  causes  and  matters  for  any  of  the  following 
purposes: — 

The  administration  of  the  estates  of  deceased  per- 
sons: 

The  dissolution  of  partnerships  or  the  taking  of 
partnership  or  other  accounts ; 

The  redemption  of  foreclosure  of  mortgages ; 

The  raising  of  portions,  or  other  chaiges  on  land ; 

The  sale  and  distribution  of  the  proceeds  of  pro- 
perty subject  to  any  lien  or  charge ; 

The  execution  of  trusts,  charitable  or  private ; 

The  rectification,  or  settuig  aside,  or  cancellation 
of  deeds  or  other  ^\Titten  instruments ; 

The  specific  performance  of  contracts  between 
vendors  and  purehasers  of  real  estates,  in- 
cluding contracts  for  leases ; 

The  partition  or  sale  of  real  estates ; 

The  wardship  of  infants  and  the  care  of  infants 
estates. 

See  Storey  y.  Waddle,  4  Q.  B.  D.  289,  C.  A. ;  and  0.  LI.,  post, 
P.38S. 
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Aet  1873,      There  shall  be  assigned  (subject  as  aforesaid)  to  the 
'■  ^-     Queen's  Bench  Division  of  the  said  Court : — 


Matteni  as- 
AigTied  to 
luirticular 
l)i  visions. 


(1.)  All  causes  and  matters,  civil  and  criminal,  pending 
in  the  Court  of  Queen's  Bench  at  the- commence- 
ment of  this  Act : 

(2.)  All  causes  and  matters,  civil  and  criminal,  which 
would  have  been  within  the  exclusive  cognizance 
of  the  Court  of  Queen's  Bench  in  the  exercise  of 
its  original  jurisdiction,  if  this  Act  had  not  passed. 

See  0.  LXII.,  pout,  p.  443,  as  to  the  Crown  side  of  the  Queen's 
Bench  Divinon  and  Criminal  mattcrR.  The  Common  Pleas  and 
Exchequer  Divisions  have  now  been  merged  in  the  Queen's  Bench 
Division  :  see  s.  32,  aMfr,  p.  41,  and  note  thereto ;  so  that  where 
the  teiin  *•  Common  Pleas  Division  "  or  **  Exchequer  Division " 
occura  in  any  Act  or  rule,  it  must  now  be  read  as  if  it  was  **  Quoeirs 
Bench  Division.'* 

Thei'e  shall  be  assigned  (subject  as  aforesaid)  to  the 
Common  Pleas  Division  of  the  said  Court : — 

(1.)  All  cAUses  and  matters  pending  in  the  Court  of 
Common  Pleas  at  Westminster,  the  Court  of 
Common  Pleas  at  Lancaster,  and  the  Court  of 
Pleas  at  Durham,  respectively,  at  the  commence- 
ment of  this  Act ; 

(2.)  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court  of 
Common  Pleas  at  Westminster,  if  this  Act  had 
not  passed. 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Exchequer  Division  of  the  said  Court : — 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Exchequer  at  the  commencement  of  this  Act ; 

(2.)  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court  of 
Exchequer,  either  as  a  Court  of  Revenue  or  as  a 
Common  Law  Court,  if  this  Act  had  not  passed. 

See  O.  LXl  I.,  ^xwf ,  p.  443,  as  to  the  Bevcnne  side  of  the  Conrt  of 
Exchequer. 

By  s.  10  of  the  Taxes  Manaprcment  Act,  1880  (48  &  44  Vict, 
c.  19),  which  reg:ulate8  the  collection  of  the  Land  Tax,  Inhabited 
House  Duty,  Property  Tax  and  Income  Tax,  "  all  matters  within 
the  jurisdiction  of  the  Hif^h  Court  under  this  Act  shall  be  assigned 
in  England,  subject  to  the  Acts  regulating  the  High  Court,  to  the 
Exchequer  Di vision  of  Her  Majesty's  High  Court  of  Justice  iii 
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Kngland.*'    See  further  ss.  69,  107,  111  of  that  Act,  which  give  Aet  1878, 
the  jurisdidion  above  referred  to.  gg.  34^  85. 

An  application  for  a  rule  calling  upon  justices  to  state  a  case  —    

under  20  &  21  Vict.  c.  43,  most  be  made  to  the  Queen's  Bench  Matteni  to- 
Division,  and  not  to  the  Divisional  Court,  which  takes  appeals  ***IS^  u 
from  inferior  courts  under  s.  45,  postj  p.  56 :  Jte  Ellcrshaw,  1  KvUloi»[ 
Q.  B.  D.  481. 

(3.)  AU  matins  pending  in  the  London  Court  of  Bank-- 
rupicy  at  the  commencement  of  this  Act; 

(4.)  All  matters  to  7>e  commenced  after  the  commence-^ 
mentofthis  Act  tmder  any  Act  of  Parliament  by 
which  exclusive  jurisdictio?i  in  respect  to  such 
matters  has  been  given  to  t?ie  London  Court  of 
Bankruptcy. 

This  is  repealed  so  far  as  relates  to  bankruptcy  by  the  Act  of 
]  875,  po«t,  p.  127.  And  it  is  provided  instead,  that  a  judge  of  the 
High  Court  shall  be  Chief  Judge  in  Bankruptcy :  see  s.  3,  ante, 
p.  2,  and  note  thereto. 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Probate,  Divorce^  and  Admiraltj  Division  of  the  said 
High  Coort : 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Probate,  or  in  the  Court  for  Divorce  and  Matri- 
monial Causes,  or  in  the  High  Court  of  Admiralty, 
\  at  the  commencement  of  this  Act ; 

(2.)  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court  of 
Probate,  or  the  Court  for  Divorce  and  Matrimo- 
nial Causes,  or  of  the  High  Court  of  Admiralty, 
if  this  Act  had  not  passed. 

See  s.  11,  sub-s.  3  of  the  Act  of  1875,jpM^,  p.  105,  which  supple- 
ments this  sub-section  by  providing  that  a  plaintiff  shall  not  assign 
any  cause  or  matter  to  this  Division  which  he  could  not  fonnerly 
have  commenced  in  the  Divorce,  Probate,  or  Admiralty  Couits. 

As  to  County  Court  Appeals  in  Admiralty  matters,  see  T///?  Tfto 
SrotherMy  1  P.  D.  52  ;  see  also  ss.  42  and  45,  and  note  to  the  latter 
section,  ^ott,  pp.  53,  55  ;  and  0.  LVIII.  r.  VJ^post,  p.  430. 

80.  lOptionfor  any  plaintiff  {subject  to  rules)  to  choose  Sect.  35. 
in  what  division  he  will  sue.'] 

This  section  is  repealed  by  a.  35  of  the  Act  of  1876,  ^c;*^,  pp. 
125,  127,  and  s.  11  of  that  Act  is  substituted  for  it. 

By  the  repealed  section  35,  a  plaintiff,  subject  tD  Kulcs  of 
Court,  could  not  have  commenced  in  the  Probate,  Divorce,  and 
Admiralty  Division  any  action  except  such  as  would  have  been 
within  the  exclmire  cognizance  of  the  Probate,  Divorce,  or  Admi- 
lalty  Court.    But  see  now  O.  V.,  r.  4,  pout,  p.  193. 

Ajs  to  transfer,  see  O.  LI.,  rr.  1   o  3,  jfoit^  pp.  388  to  393. 
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AiBt  187S,       As  to  marking  the  writ  with  the  name  of  the  division  and  notice 
M.  86 — 88.  to  the  officer,  see  O.  II.,  r.  1,  and  O.  V.,  r.  9,  jwtt,  pp.  183, 195. 


8Mt  86. 

Power  of 
transfer. 


Beet  87. 

BittlngH  In 
London  and 
Mlddlenex 
and  on 
Circuits. 


Comm{j»« 
alonem. 


8«6t88. 


86.  Any  cause  or  matter  may  at  any  time,  and  at  any 
stage  thereof,  and  either  with  or  without  application  from 
any  of  the  parties  thereto,  be  transferred  by  such  autho- 
rity and  in  such  manner  as  Rules  of  Court  may  direct, 
from  one  division  or  judge  of  the  High  Court  of  Justice 
to  any  other  division  or  judge  thereof,  or  may  by  the 
like  authority  be  retained  in  the  dinsion  in  which  the 
same  was  commenced,  although  such  may  not  be  the 
proper  division  to  which  the  same  cause  or  matter  ought, 
in  the  first  instance,  to  have  been  assigned. 

For  Rules  as  to  the  transfer  of  causes,  see  0.  LI.,  rr.  1  to  Z^poatf 
pp.  388  to  393,  and  note  thereto,  where  the  subject  is  considered : 
also  s.  11  of  the  Act  of  1875,  ^o«^,  p.  104,  and  note  to  last  section* 

87.  Subject  to  any  arrangements  which  may  be  from 
time  to  time  made  by  mutual  t^reement  between  the 
judges  of  the  said  High  Court,  the  sittings  for  trials  by 
jury  in  London  and  Middlesex,  and  the  sittings  of  Judges 
of  the  said  High  Court  under  Commissions  of  Assize, 
Oyer  and  Terminer,  and  Gaol  Delivery,  shall  be  held  by 
or  before  judges  of  the  Queen's  Bench,  Common  Pleas, 
or  Exchequer  Division  of  the  said  High  Court:  Pro- 
vided, that  it  shall  be  la^\'ful  for  Her  Majesty,  if  she  shall 
think  fit,  to  include  in  any  such  commission  any  ordi- 
nary judge  of  the  Court  of  Appeal  or  any  judge  of  the 
Chancery  Division  to  be  appointed  after  the  commence- 
ment of  this  Act,  or  any  serjeant-at-law,  or  any  of  Her 
Majesty*s  counsel  learned  in  the  law,  who,  for  the  pur- 
poses of  such  commission,  shaU  have  all  the  power,  au- 
thority, and  jurisdiction  of  a  judge  of  the  said  High 
Court, 

By  s.  8  of  the  Act  of  187r),jp(Mf,p.99,any  judge  of  the  Probate, 
Diyorce,  and  Admiralty  Division  appointed  after  the  passing  of 
that  Act  wiU  be  bound  to  go  circuit,  and  to  take  part  in  the 
London  and  Middlesex  sittings  for  trials  by  jury. 

By  8.  15  of  the  Act  of  1876,  poMt^  p.  134,  the  additional  ordinary 
Judges  of  the  Court  of  Appeal  appointed  under  that  Act  are  under 
an  obligation  to  go  circuit,  and  to  act  as  commissioners  under  com- 
missions of  assize  or  other  commissions  issued  in  pursuance  of  the 
Act  of  1873. 

As  to  circuits,  see  s.  29,  ante,  p.  38  ;  and  as  to  the  London  and 
Middlesex  sittings,  s.  30,  ante^  p.  39  ;  and  notes  to  those  sections. 
As  to  trials  generally,  see  0.  XXXVI.,  2>o«^»  p*  317, 

88.  The  judges  to  be  placed  on  the  rota  for  the  trial  of 
election  petitions  for  England  in  each  year,  under  the 
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proviflioiis  of  the  Parliamentary  Elections  Act,   18G8,  ActlSTS, 
shall  be  selected  out  of  the  judges  of  the  Queen's  Bench,  — » X»  99. 
Common  Pleas,  and  Exchequer  Divisions  of  the  High  election 
Court  of  Justice  in  such  manner  as  may  be  pronded  by  p««tion». 
any  Rules  of  Court  to  be  made  for  that  purpose ;  and  in 
the  meantime,  and  subject  thereto,  shall  be  selected  out 
of  the  judges  of  the  said  Queen's  Bench,  Common  Pleas, 
and  Exchequer  Divisions  of  the  said  High  Court,  by  the 
judges  of  such  divisions  respectively,  as  if  such  divisions 
had  been  named  instead  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  respectively,  in  such  last- 
mentioned  Act :  Provided,  that  the  judges  who,  at  the 
commencement  of  this  Act,  shall  be  upon  the  rota  for  the 
trial  of  such  petitions  during  the  then  current  year,  shall 
continue  upon  such  rota  until  the  end  of  such  year,  in 
the  same  manner  as  if  this  Act  had  not  passed. 

This  section  has  not  been  expressly  repealed,  but  appears  to  be 
snpeTseded  by  s.  13  of  the  Act  of  ISSl,  jfostj  p.  166. 

89.  Any  judge  of  the  said  High  Court  of  Justice  may,  8«ot.  S8. 
subject  to  any  Rules  of  Court,  exercise  in  court  or  in  Powen  of 
chambers  all  or  any  part  of  the  jurisdiction  by  this  Act  JSIJ^  nor 
vested  in  the  said  High  Court,  in  all  such  causes  and  conHtitutinz 
matters,  and  in  all  such  proceedings  in  any  causes  or  COTirt"*""* 
matters,  as  before  the  passing  of  this  Act  might  have 
been  heard  hi  court  or  in  chambers  respectively,  by  a 
single  judge  of  any  of  the  courts  whose  jurisdiction  is 
hereby  transferred  to  the  said  High  Court,  or  as  may  be 
diTGdbdd  or  authorized  to  be  so  heard  by  any  Rules  of 
Court  to  be  hereafter  made.    In  all  such  cases,  any 
judge  sitting  in  court  shall  be  deemed  to  constitute  a 
court. 

By  8.  16,  ante,  p.  9,  aU  the  jurisdiction  of  any  of  the  courts 
enmnerated  in  that  section  is  transferred  to  the  High  -Court,  in- 
clading  (subject  to  the  exceptions  there  referred  to)  all  juris- 
diction vested  in,  or  capable  of  being  exercised  by,  all  or  any  one 
or  more  of  the  judges  of  such  courts  sitting  in  court  or  chambers, 
or  elsewhere. 

Su  39  and  the  following  sections,  modified  by  the  Act  1876, 
&  17,  and  the  Rules  made  thereunder,  provide  for  the  modes  in 
wlncli  the  judges  of  the  High  Court  may  exercise  the  jurisdiction 
tianafenocL 

Three  modes  are  provided  : — 
I.  By  a  judge  in  chambers. 
II.  By  a  judge  in  court. 
III.  By  a  divisional  court. 

I.  As  to  chambers,  by  the  above  section  any  jurisdiction  which 
ooald  formerly  have  b^n  exercised  at  chambers  by  a  single  judge 
of  any  court  may  be  exercised  by  any  judge. 

D  2 
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Aet  1878,  In  the  many  cases  in  the  Act  and  Rules  in  which  jarisdiction  is 
f  s.  39,  40.  giTcn  to  the  Court  or  a  judge,  the  application  should  be  to  a  judge 
■ at  chambers  where  that  is  in  accoixlance  with  the  ordinarj' practice 

of  the  Division  :  ^gc  jMnmm,  Clorrr  y.Adawtty  6  Q.  B.  U/622  ;  see, 

also,  JiaJttr  v.  Oahes,  2  Q.  B.  D.  171,  C.  A. 
As  to  appeals  from  chambers,  see  s.  50,  po»f,  p.  61  ;   and  as  to 

practice  at  chambers,  see  0.  LIV.,  /wjirf,  p.  400. 

II.  "With  regard  to  the  power  of  a  single  judge  in  court,  by  the 
above  section  all  jurisdiction  which  might  formerly  have  been 
exercised  in  court  by  a  judge  of  any  Court  may  l>e  exercised  by 
any  judge.  By  s.  42,  jfojft,  p.  53,  actions  in  the'  Chancerj',  or  in 
the  Probate,  Divorce,  and  Admiralty  Division  are  to  Ije  heard,  as 
heretofore,  by  a  single  judge  in  the  first  instance.  By  ss.  29  and 
30,  ante,  pp.  38,  39,  a  commissioner  of  assize  or  a  judge  presiding 
at  a  trial  by  jury  in  London  or  Middlesex  constitutes  a  Court :  see 
Jloch  V.  Jfoor,  49  L.  J.  C.  P.  665,  C.  A.,  where  it  was  held  that  an  appeal 
lay  direct  to  the  Court  of  Appeal  from  an  order  made  by  a  judge 
at  nuipHn^  referring  the  issues  in  an  action  to  an  official  r^eree. 
And  the  Act  of  1876,  s.  17,  ^^/wf,  p.  136,  enacts,  broadly,  that  every 
action  and  proceeding,  and  all  business  arising  out  of  them,  except 
as  provided  by  Rules,  must  be  disposed  of  before  a  single  judge  ; 
ana  all  proceedings  after  trial,  down  to  and  including  linal  judg- 
ment (except,  of  course,  proceedings  on  apixuil),  are  to  lie  taken 
before  the  judge  who  tried  the  action. 

III.  The  constitution  of  divisional  courts  is  now  provided  for  by 
8.  17  of  the  Act  of  1876,  potttj  p.  136,  and  the  holding  of  them  for 
the  various  divisions  by  ss.  41,  43,  44  of  the  Act  of  1873, /;rwf,  pp. 
53  to  55. 

0.  LVII.  A.,  poittf  p.  415,  determines  what  matters  are  to  be  dis- 
posed of  by  divisional  courts.  By  s.  45,  j)ostf  p.  55,  api)eals  from 
inferior  courts  are  to  be  heard  by  divisional  couils.  > 

8eot  40.  40.  Such  causes  and  matters  as  are  not  proper  to  be 
Co  rt«"fti  ^^^*^  ^7  *  single  judge  shall  be  heard  by  Divisional 
High  court^  Courts  of  thc  Said  High  Court  of .  Justice,  which  shall  for 
of  Juaticc.  ^YiBt  purpose  exercise  all  or  any  part  of  the  jurisdiction  of 
the  said  High  Court,  Any  number  of  such  Divisional 
Courts  may  sit  at  the  same  time.  A  Di\isional  Court  of 
the  said  High  Court  of  Justice  shall  be  constituted  by- 
two  or  three,  and  no  more,  of  the  judges  thereof ;  ana, 
except  when  through  pressure  of  business  or  any  other 
cause  it  may  not  conveniently  be  found  practicable,  shall 
be  composed  of  three  such  judges.  Every  judge  of  the 
said  High  Court  shall  be  qualified  and  empowered  to  sit 
in  any  of  such  Divisional  Cfourts.  The  President  of  every 
such  Divisional  Court  of  the  High  Court  of  Justice  shafi 
be  the  senior  judge  of  those  present,  according  to  the 
order  of  their  precedence  under  this  Act. 

This  section,  so  &r  as  it  is  inconsistent  with  s.  17  of  the  Act  of 
1876,  pogtf  p.  136,  is  repealed  by  the  latter  section.  The  latter 
section,  and  O.  LVII.  A.,  made  under  it,postj  p.  415,  define  what 
matters  are  to  be  heard  by  divisional  courts.  It  provides  that  two 
judges,  and  no  more,  shall  sit,  unless  there  be  special  reason  for 
having  a  larger  number. 
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41.  Subject  to  any  Roles  of  Court,  and  in  the  mean-  ActlSTS, 
time  until  such  Rules  shall  be  made,  all  business  belong-  "-  ^»  ^^- 
ing  to  the  Queen's  Bench,  Conmion  Pleas,  and  Exchequer  g^^  4^ 
Divisions  respectively  of  the  said  High  Court,  which,  DivisioMi 
aooordins:  to  the  practice  now  existing  in  the  Superior  cou»ia  for 
Courts  of  Common  Law,  would  have  been  proper  to  be  Queens 
transacted  or  disposed  of  by  the  Court  sitting  in  Banc,  if  ^JJSll'o,, 
this  Act  had  not  passed,  may  be  transacted  and  disposed  Piean,  and 
of  by  Divisional  Courts,  which  shall,  as  far  as  may  be  Divtewf 
found  practicable  and  convenient,  include  one  or  more 
judge  or  judges  attached  to  the  particular  division  of  the 
said  Court  to  which  the  cause  or  matter  out  of  which 
such  business  arises  has  been  assigned;  and  it  shall  be 
the  duty  of  every  judge  of  such  last -mentioned  division, 
and  also  of  every  other  judge  of  the  High  Court  who 
shall  not  for  the  time  being  be  occupied  in  the  trans- 
action of  any  business  specially  assigned  to  him,  or  in  the 
business  of  any  other  Divisional  Court,  to  take  part,  if 
required,  in  the  sittings  of  such  Divisional  Courts  as  may 
from  time  to  time  be  necessary  for  the  transaction  of  the 
business  assigned  to  the  said  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions  respectively;    and  all 
such  arrangements  as  may  be  necessary  or  proper  for 
that  purpose,  or  for  constituting  or  holding  any  Divi- 
sional Courts  of  the  said  High  Court  of  Justice  for  any 
other  purpose  authorized  by  this  Act,  and  also  for  the 
proper  transaction  of  that  part  of  the  business  of  the 
said  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divi- 
sions respectively,  which  ought  to  be  transacted  by  one 
or  more  judges  not  sitting  in  a  Divisional  Court,  shall  be 
made  from  time  to  time  mider  the  direction  and  super- 
intendence of  the  Judges  of  the  said  High  Court ;  ana  in 
case  of  difference  among  them,  in  such  manner  as  a 
majority  of  the  said  judges,  with  the  concurrence  of  the 
Lord  Chief  Justice  of  England,  shall  detennine. 

This  section,  so  for  as  it  is  inconsistent  ivith  s.  17  of  the  Act  of 
1876,  po«t^  p.  136,  is  repealed  by  the  latter  section.  The  latter 
section,  and  the  rules  made  under  it,  j;/>jirf,  p.  415,  define  what 
matters  are  to  be  taken  before  divisional  courts. 

42.  Subject  to  any  Rules  of  Court,  and  in  the  mean-  Beet  48. 
time  until  such  rules  shall  be  made,  all  business  arising  ^i^"V„^" 
out  of  any  cause  or  matter  assigned  to  the  Chancery,  or  among  oie 
Probate,  Divorce,  and  Admiralty  Division  of  the  said^J^gg^n! 
High  Court  shall  be  transacted  and  disposed  of  in  the  eery  and 
first  instance  by  one  judge  only,  as  has  oeen  heretofore  STvwoel  and 
accustomed  in  the  Court  of  Chancery,  the  Court  of  Pro-  Admiraity 
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Act  1873,  hate  and  for  Divorce  and  Matrimonial  Causes,  and  the 
M.  42,  48.  High  Court  of  Admiralty  respectively ;  and  every  cause 
Divisions  of  or  matter  which,  at  the  commencement  of  this  Act,  may 
illTurt!*^^  ^  depending  in  the  Court  of  Chancery,  the  Court  of 
Prohi^e  and  for  Divorce  and  Matrimonial  Causes,  and 
the  High  Court  of  Admiralty  respectively,  shall  (subject 
to  the  power  of  transfer)  be  assigned  to  the  same  judge 
in  or  to  whose  court  the  same  may  have  been  depending 
or  attached  at  the  commencement  of  this  Act ;  and  every 
cause  or  matter  which  after  the  commencement  of  this 
Act  mav  be  commeuced  in  the  Chancery  Division  of  the 
said  High  Court  shall  be  assigned  to  one  of  the  judges 
thereof,  by  marking  the  same  with  the  name  of  such  of 
the  said  judges  as  the  plauitiflf  or  petitioner  (subject  to 
the  power  of  transfer)  may  in  his  option  think  fit :  Pro- 
vided that  (subject  to  any  Rules  of  Court,  and  to  the 
power  of  transfer,  and  to  the  provisions  of  this  Act  as 
to  trial  of  questions  or  issues  by  conunissiouers,  or  in 
Middlesex  or  London)  all  causes  and  matters  which,  if 
this  Act  had  not  passed,  would  have  been  within  the 
exclusive  cognizance  of  the  High  Court  of  Admiralty, 
shall  be  assigned  to  the  present  Judge  of  the  said  Admi- 
ralty Court  during  his  contiimance  in  office  as  a  judge  of 
the  High  Court. 

8.  17  of  the  Act  of  ISIG,  pant,  p.  130,  rc))cal8  this  section  so  far 
as  it  is  inconsistent  vriih  it ;  but  there  docs  not  ai)i)ear  to  be  any- 
such  inconsistency. 

As  to  marking  the  writ,  see  0.  II.,  r.  1,  jutttj  p.  183,  and  note 
thereto. 

As  to  transfer,  see  ss.  35  and  36,  nntf,  pp.  49,  50  ;  s.  11  of  the 
Act  of  1876,  poAf,  ]).  104  ;  and  0.  LI.,  rr.  1  to  'S,post,  pp.  388  to 
393,  and  note  thereto. 

As  to  trials  on  circuit,  and  in  Ixindon  and  Middlesex,  see  ss.  29 
and  30,  antr,  pp.  38,  39  ;  O.  XXXVI.,  r.  29,poiit,  p.  330. 

As  to  County  Court  Ap]3eal.s  in  Admiralty  matters,  see  Thr  Tiro 
Jirothersy  1  P.  D.  62  ;  and  s.  45,  pottt^  p.  66,  and  note  thereto. 

Beet  48.  43.  Divisional  Courts  may  be  held  for  the  transaction 
Divisional  of  any  part  of  the  business  assigned  to  the  said  Chancery 
Siili^*^of  Division  which  the  judge,  to  whom  such  business  is  as- 
DivM*"**'^  signed,  with  the  concurrence  of  the  President  of  the  same 
***"*      division,  deems  proper  to  be  heard  by  a  Divisional  Court. 

This  section,  so  far  as  it  is  inconsistent  with  s.  17  of  the  Act  of 
1876,  is  repealed  by  the  latter  section.  The  effect  seems  to  be  that 
nothing  could  be  taken  before  a  Divisional  Court  of  the  Chancery 
Division  unless  it  fell  within  the  list  of  matters  enumerated  in  the 
R.  S.  C.  Dec.  1876,  r.  8,  made  under  the  Act  of  1876 ;  none  of 
which  seem  to  be  matters  likely  to  come  before  the  Chanceiy 
Division. 
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44.  DiTisional  Courts  may  be  held  for  the  transaction  Aet  1878, 
of  any  part  of  the  business  assigned  to  the  Probate,  ■■•  **»  **• 
Divorce,  and  Admiralty  Division  of  the  said  High  Court,  g^^^ 
which  the  judges  of  such  division,  with  the  concurrence  Dwuionai 
of  the  President  of  the  said  High  Court,  deem  proper  to  ^JJJj^^**'" 
be  heard  by  a  Divisional  Court.    Any  cause  or  matter  b^ion^ng  to 
assigned  to  the  said  Probate,   Divorce,  and  Admiralty  ^j*^^^^^ 
Division  may  be  heard  at  the  request  of  the  President  of  Admirafty 
such  Division,  ^vith  the  concurrence  of  the  President  of  ^^'****^"- 
the  said  High  Court,  by  any  other  judge  of  the  said  High 

Court. 

The  jurisdiction  of  the  Full  Court  of  Divorce  was  not  touched 
by  the  Aet  of  1873,  but  this  anomaly  has  now  been  removed.  By 
s.  9  of  the  Act  of  1881,  jMst,  p.  165,  Divorce  appeals  now  go  to 
the  Court  of  AppeaL 

45.  AU  appeals  from  Petty  or  Quarter  Sessions,  from  a  Sect  46. 
County  Court,  or  from  any  other  Inferior  Court,  which  Appeals 
might  before  the  passing  of  this  Act  have  been  brought  G^^artetolM 
to  any  Court  or  judge  whose  jurisdiction  is  by  this  Act  ?^*?5iJiitou 
transferred  to  the  High  Court  of  Justice,  may  be  heard  court«.""" 
and  determined  by  Divisional  Courts  of  the  said  High 

Court  of  Justice,  consisting  respectively  of  such  *  of  the 
judges  thereof  as  may  from  time  to  time  be  assigned  for 
tliat  purpose,  pursuant  to  Rules  of  Court,  or  (subject  to 
Rules  of  Court)  as  may  be  so  assigned  according  to  arrange- 
ments made  for  the  purpose  by  the  judges  of  the  said 
High  Court.  The  determination  of  such  appeals  respec- 
tively by  such  Divisional  Courts  shall  be  final  unless 
special  leave  to  appeal  from  the  same  to  the  Court  of 
Appeal  shall  be  given  by  the  Divisional  Court  by  which 
any  such  appeal  from  an  inferior  Court  shall  have  been 
heard. 

In  pareuancc  of  this  section,  r.  16  of  the  R.  8.  C.  of  Dec.  1875, 
provided  for  the  constitution  of  a  Divisional  Court  to  hear  these 
appeals. 

By  r.  11  of  B.  S.  C.  Dec,  1876  (O.  LVIIL,  r.  19,  «Mf,  p.  431), 
the  rule  of  December,  1875,  is  repealed,  and  the  following  provi- 
sion is  snbetituted : 

*•  Every  judge  of  the  High  Court  of  Justice  for  the  time  being 
shall  be  a  judge  to  hear  and  determine  appeals  from  Inferior 
Courts,  under  section  45  of  the  Supreme  Court  of  Judicature  Act, 
1873.  All  such  appeals  (except  Admiralty  appeals  from  Inferior 
Courts,  which  until  further  omer  shaU  be  assigned  as  heretofore 
to  the  present  Judge  of  the  Admiralty  Court)  shall  be  entered  in 
one  list  by  the  officers  of  the  Crown  Office  of  the  Qneen*B  Bench 
Bivision;  and  shall  be  heard  by  such  Divisional  Court  of  the 
Queen's  Bench,  Common  Pleas,  or  Exchequer  Division,  as  the 
I*re9idents  of  those  Divisions  shall  from  time  to  time  direct. 
Nothing  in  this  order  shaU  affect  the  validity  of  any  rule  or  regola- 
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AK  ^^^^  heretofore  issued  with  reference  to  such  appeals  by  the  Divi- 
••  ^'      Hional  Court  formed  under  the  said  section." 

Only  one  counsel  will  be  heard  on  each  side  on  an  appeal  from 
an  Inferior  Court :  JIawts  v.  Peak/;  24  W.  R.  407.  A  motion  to 
compel  justices  to  state  a  case  under  20  &.  21  Vict,  c,  43,  must  be 
made  to  the  Queen's  Bench  Division  and  not  to  the  Court  insti- 
tuted under  this  section  :  Jit^  Ellernhatr-,  1  Q.  B.  D.  481. 

As  to  time  for  entering  the  appeal  where  a  rule  has  been 
obtained,  see  Donovan  v.  Brotni,  4  Kx.  D.  148. 

By  r.  8  of  the  Rules  of  December,  1876  (0.  LVIIa,  r.  \jpo»t,  p. 
416),  County  Court  appeals  under  s.  6  of  the  County  Courts  Act, 
1875  (38  A:  39  Vict.  c.  60),  will  go  to  a  Divisional  Court,  like  other 
County  Court  appeals.  County  Court  appeals  in  Admiralty  mat- 
ters arc.  it  will  be  seen,  expressly  referred  to  the  Judge  of  the 
Admiralty  :  see  The  T/ro  Brother*^  1  P.  D.  52.  A  case  stated  by 
Quarter  Sessions  under  s.  269  of  the  Public  Health  Act,  1875,  is 
subject  to  the  provisions  of  this  section,  and  no  api)eal  lies  from 
the  Divisional  Court  without  leave  :  Iteg.  v.  Sftindon  Loral  Btmrd, 
49  L.  J.  Q.  B.  522,  C.  A.  And  it  seems  that  no  ap])cal  lies  from 
the  refusal  of  a  Divisional  Couil  to  give  leave  to  appeal  :  The 
AmttU'l,  2  P.  D.  186,  C.  A. ;  but  when  the  Queen's  Bench  Division 
in  the  exercise  of  its  original  common  law  jurisdiction  affirms  or 
quashes  an  order  of  sessions  made  subject  to  a  special  case  an 
appeal  lies  as  of  right  without  leave  :  2'he  Queen  v.  Sarin,  6 
Q.  B.  D.  309,  C.  A. 

In  February,  1877,  the  following  notice  was  issued  :  "  1.  It  is 
ordered  that  motions  under  the  6th  section  of  38  ic  39  Vict.,  c.  50, 
shall  be  made  in  the  Queen*s  Bench,  Common  Pleas,  or  Exchequer 
Divisions,  only  upon  the  days  ap})ointed  by  these  divisions,  for 
hearing  appeals  from  8u))erior  Courts  ;  and  no  such  motion  shall 
be  made  by  way  of  appeal  from  an^  County  Court  unless  a  copy 
of  the  judge's  notes,  signed  by  the  judge,  shall  have  Ijcen  handed 
to  the  proper  officer  in  Court,  unless  othei-^nse  oitlerecL  2.  It  is 
ordered  that  the  i^rty  entering  a  special  case,  under  Onler 
LVIII.,  r.  19,  at  the  Cro"wii  Office  of  the  Queen's  Bench  Division, 
shall,  four  clear  days  before  the  day  appointed  for  argument, 
deliver  two  copies  of  the  case  to  the  judges  of  the  Divisional  Court 
to  which  such  cause  has  Ixicnassignetl  for  argument,  at  the  Judges' 
Chambers,  in  Rolls'  Gardens,  Chancery  Lane,  such  copies  to  be 
marked  **  for  the  use  of  the  judges  in  the  Queen's  Bench  (Common 
Pleas  or  Exchequer)  Division,"  and  not  with  the  nnme  of  any 
particular  judge,  and  to  be  divided  into  paragraphs,  and  numberecl 
as  in  the  special  case.  Such  copies  arc  to  be  forwarded  to  the 
proper  Divisions  at  Westminster." 

Under  the  Act  above  referred  to  (the  County  Courts  Act,  1875), 
an  appeal  from  the  judgment  of  a  County  Court  may  be  by  motion 
Mitliin  eight  days  for  a  rule  nisi  to  reverse  the  judgment,  to  be 
made  to  a  Divisional  Court,  or  if  it  is  not  sitting  to  a  judge  at 
Chambers.  See  linwn  v.  tShatr,  1  Ex.  D.  425,  When  the  motion 
18  made  before  a  judge  in  Chambers,  he  has  no  power  to  adjourn 
the  further  hearing  of  it  to  the  Divisional  Court :  Button  v.  The 
Woohrich  Building  Society,  5  Q.  B.  D.  88. 

There  is  nothing  in  s.  6  of  the  County  Courts  Act,  1875,  which 
takes  away  the  ^xiwer  of  the  Appellate  Court  to  order  judgment 
to  be  entered  in  accordance  with  the  power  given  by  13  &  14  Vict, 
c.  61,  8.  14  (County  Courts  Act,  1850)  :  Wliiteinan  v.  Uawkim*, 
4  C.  P,  D.  13. 

S.  20  of  the  Appellate  Jurisdiction  Act,  1876,  post,  p.  138,  does 
not  prevent  an  ap^ieal  lying  to  the  Court  of  Ap|)eal  where  the 
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Divisional  Court  gives  special  leave  under  this  section  :    Cnuth  v.  ^\  J^^ 
Turner,  3  Ex.  D.  303,38  L.T.695,  C.A.     Where  an  action  is  re>  "•  ^»  ^' 
mitted  to  the  County  Court,  under  s.  10  of  the  Act  of  1867,  no 
appeal  lies  from  the  £K visional  Court  to  the  Court  of  Appeal  with- 
out special  leave  :  Bowie*  v.  Drake,  8  Q.  B.  D.  325,  C.  A. 

If  the  judgment  of  the  County  Court  judge  l)e  post-dated,  the 
time  for  appealing  given  by  s.  6  of  the  County  Courts  Act,  1875,  is 
not  thereby  extended  :  Wilhcrforce  v,  Si^n'toH,  39  L.  T.  474 ;  48 
L.  J.  C.  P.  28. 

As  to  extending  the  time  for  moving,  see  Mama  v.  Wirral 
High  tray  Board,  4  Q.  B.  D.  459,  dissenting  from  Tvnnant  v. 
JtafrlixffJt,  4  C.  P.  D.  133. 

As  regards  the  provision  in  s.  6  of  the  County  Courts  Act,  1875, 
that  the  judge  on  request  shall  take  a  note,  it  is  not  a  condition 
precedent  to  the  right  of  appeal  that  he  should  be  requested  to  do 
so.  Wlien  the  judge,  without  being  asked,  had  taken  notes  the 
Court  of  Api)eal  held  that  an  appeal  could  be  brought  by  motion 
on  these  notes,  but  declined  to  say  what  they  would  have  held  if 
the  judge  had  not  taken  any  note  :  Scymtmr  v.  Coulnon,  49  L.  J. 
Q.  B.  604,  C.  A.  However,  in  two  cases  the  judges'  notes  have 
been  dispensed  with,  see  M&rgan,  v.  Darren,  39  L.  T.  60,  C.  P.  D. ; 
The  Gmfdenre,  40  L.  T.  201.  As  to  the  time  at  which  the  request 
to  the  County  Court  Judge  to  take  a  note  must  be  made,  see 
P'wrjnnnt  v.  Carttrright,  6  C.  P.  D.  159  ;  Morgan  v.  Reeti,  6 
Q.  B,  D.  89,  affirmed  by  C.  A.  at  p.  508. 

It  would  seem  that,  upon  a  County  Court  Ap)ieal,  costs  will 
ordinarily  follow  the  event :  Lea^ih  v.  South  Eastern  Jty.Qt.,  34 
I*  T.  134,  App.  I.  C. 

An  appeal  from  a  judgment  of  the  Mayor's  Court,  London,  on  a  Mayor't 
demurrer,  lies  not  to  the  Divisional  Court,  but  to  the  Court  of  Ap-  Court. 
peal :  LeBlatich  y.  Renter' m  Ti^legraph  Co,,  1  Ex.  D.  408  ;  but  when 
error  on  the  record  is  not  alleged,  the  appeal  lies  to  the  Divisional 
Court  under  this  section  :  Ajtjflejf^ordv.Judkinit,3  C.P.D.489,  C.A. 

4C.  Subject  to  any  Rules  of  Court,  any  judge  of  the  Beet  49. 
said  High  Court,  sitting  in  the  exercise  of  its  jurisdiction  capes  and 
elsewhere  than  in  a  Divisional  Court,  may  resen-e  any  |Ii* re*eivwi 
case,  or  any  point  in  a  case,  for  the  consideration  of  a  '^"»"  "^'^'- , 
Divisional  Court,  or  may  direct  any  case,  or  pomt  m  a  Riyuwi 
caae,  to  be  argued  before  a  Divisional  Court ;  and  any  J^JJJJoimi 
Divisional  Court  of  the  said  High  Court  shall  have  power  court«. 
to  hear  and  determine  any  such  case  or  point  so  reserved 
or  so  directed  to  be  arguei 

The  practice  of  reserving  points  at  the  trial  for  the  opinion  of 
the  Court  in  banc  was  in  constant  use  in  the  Common  Law 
Courts  ;  but  it  could  only  be  done  by  consent  This  section  if  it 
stood  alone  seemed  to  place  it,  in  all  cases,  in  the  discretion  of  the 
judge.  But  s.  22  of  the  Act  of  lS7'i,jfo*t,  p.  113, after  reciting  this 
Fection,  enacted  that  nothing  in  the  Acts  or  rules  "shall  take  away 
or  prejudice  the  right  of  any  party  to  any  action  to  have  the  issues 
for  trial  by  jury  submitted  and  left  by  the  judge  to  the  jury  before 
whom  the  same  shall  come  for  trial  with  a  pro|Xir  and  complete 
direction  to  the  jury  upon  the  law,  and  as  to  the  evidence  appli- 
cable to  such  issues  :  Provided  also,  that  the  said  right  may  be 
enforced  either  by  motion  in  the  High  Court  of  Justice,  or  by 
motion  in  the  Court  of  Appeal,  founded  upon  an  exception  entered 
upon  or  annexed  to  the  record." 
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■^*4fl*  47  ^'  *^  **  rci>ealed  by  s.  17  of  the  Act  of  1876,  po»t,  p.  136,  so  far 
*•  *^*  2_1  08  it  is  inconsistent  uith  the  latter  section.  The  effect  of  that 
section  and  the  rules  macle  under  it,  pottt,  p.  327,  is  that  the  power 
of  a  judf^fe  to  reserve  questions  for  a  Divisional  Court  is  taken  away 
altogether.  The  judjye  may  at  the  trial  deal  with  every  question 
of  law  that  arises,  and  give  judgment  accordingly.  And,  under 
8.  22  of  the  Act  of  1875,  just  cited,  it  would  seem  that  he  may  be 
required  to  deal  on  the  spot  with  all  such  questions  of  law  as  are 
necessary  for  the  purpose  of  properly  and  completely  directing  the 
jury,  if  there  be  a  jury.  Or  he  may,  instead  of  giving  judgment 
at  or  after  the  trial,  adjourn  the  case  for  further  considci-ation,  or 
leave  any  party  to  move  for  judgment :  O.  XXXVI.,  r.  22a,  pout, 
p.  327  ;  in  which  case  the  further  consideration  must  (except  in 
certain  cases  provided  for  by  R.  S.  C,  Dec.  1876,  r.  9,7«w^  p.  415 
(0.  LVIIa.,  r.  2),  Ixs  had,  or  the  motion  for  judgment  made,  before 
the  same  judge  1)eforc  whom  the  trial  takes  pl^e :  s.  17  of  the  Act 
of  1876,  J»«*^  p.  136;  0.  LVIIa., ;/<«^  p.  415. 

If  the  judgment  of  the  judge,  whether  given  at  the  trial  or  after- 
wards, is  wrong  by  reason  of  his  misapplying  the  law  to  the  facts, 
the  remedy  is  by  an  appeal  to  the  Court  of  Appeal :  s.  19,  ante, 
p.  13  ;  O.  XL.,  r.  4a,  poitt,  p.  356. 

The  only  purpose  for  which  it  is  necessary  or  allowable  to  go  to 
the  Divisional  Court  is  for  a  new  trial  in  cases  where  the  action 
has  been  tried  by  a  jury  :  s.  17  of  the  Act  of  1876,  w/»/»f,p.  136  ;  O. 
LVIIa.,/ww^  p.415  ;  O.  XXXIX.  r.  Ia,;;(wf,  p.  350.  If  the  trial  takes 
place  before  a  judge  without  a  jury,  an  application  for  a  new  trial, 
whatever  the  ground,  mast  be  made  to  the  Court  of  Appeal :  It^ld,', 
Oa%tUr  V.  Ilvfiderson,  2  Q.  B.  D.  676,  C.  A. 

Sect.  47.  47.  The  jurisdiction  and  authorities  in  relation  to  ques- 
Proviaion  ft»r  tions  of  law  arifiing  in  criminal  trials  which  are  now 
^^wncasea  ^,^^^  ^^  ^j^^  Juflticcs  of  either  Bench  and  the  Barons  of 

the  Exchequer  by  the  Act  of  the  session  of  the  eleventh 
and  twelfth  years  of  the  reign  of  her  present  Majesty, 
chapter  seventy-eight,  intituled  "  An  Act  for  the  further 
amendment  of  the  administration  of  the  Criminal  Law," 
or  any  Act  amending  the  same,  shall  and  may  be  exer- 
cised after  the  commencement  of  this  Act  by  the  judges 
of  the  High  Court  of  Justice,  or  five  of  them  at  the 
least,  of  whom  the  Lord  Chief  Justice  of  England,  the 
Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord 
Chief  Baron  of  the  Exchequer,  or  one  of  such  chiefs  at 
least,  shall  be  part.  The  determination  of  any  such  ques- 
tion by  the  judges  of  the  said  High  Court  in  manner 
aforesaid  shall  be  final  and  without  appeal;  and  no 
Appeal  in  appeal  shall  lie  from  any  judgment  of  the  said  High 
inattew!  Court  iu  any  criminal  cause  or  matter,  save  for  some 
error  of  law  apparent  upon  the  record,  as  to  which  no 
question  shall  have  been  reserved  for  the  consideration  of 
tne  said  judges  under  the  said  Act  of  the  eleventh  and 
twelfth  years  of  her  Majesty's  reign. 

By  s.  71  of  the  Act  of  1873,  for  which  s.  19  of  the  Act  of  1875 
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U  now  substituted,  criminal  prooodure  remiuns  as  it  has  been,  Ai0tl87St 
unless  and  until  altered  by  rule.  M.  47,  48. 

The  earlier  part  of  this  section  deals  only  with  the  Court  for 

Crown  Cases  Heserved.  But  the  latter  words  precluding  any 
appeal  from  a  judgment  of  the  High  Court  in  any  criminal  matter 
(except  as  mentioned)  are  general  in  their  application.  Accord- 
ingly, it  has  been  held  that  no  appeal  lies  from  a  judgment  of  the 
Queen*8  Bench  Division  discharging  an  order  to  review  taxation  of 
costs  ou  a  criminal  information  for  libel :  Heg.  v.  Steel,  2  Q.  B.  D. 
37,  C.  A.  Kor  from  a  judgment  of  the  same  Court  discharging  a 
rule  for  a  certiorari  to  bring  up  and  quash  a  summary  conviction 
for  trespaasiug  in  pursuit  of  game  :  Jleg,  v.  Fletcher,  2  Q.  B.  D. 
43,  C.  A.  Nor  from  a  judgment  of  the  Court  of  Ap])eal  from 
Inferior  Courts  (s.  45,  ante,  p.  55),  upon  a  case  stated  by  jastices 
quashing  a  conviction  for  keeping  a  common  gaming  house :  Blake. 
V.  Beech,  2  Ex.  D.  335,  C.  A.  Nor  from  a  jucQ^ent  of  the  Queen*s 
Bench  Division  upon  a  case  stated  by  justices  as  to  an  information 
for  contravening  the  by-laws  of  a  school  under  the  Elementary 
Education  Act,  1874 :  Mellor  v.  Denham,  5  Q.  B.  D.  467,  C.  A. 
Nor  from  an  onler  of  the  Queen*s  Bench  Division,  quashing  an 
order  of  justices  under  s.  92  of  the  Public  Health  Act,  1875,  as  to 
abating  nuisances:  The  Qween  v.  Wkitehuroh,  7  Q.  B.  D.  534, 
C.  A. 

By  O.  LXII.,  potato  p.  443.  criminal  matters  are  excepted  from 
the  operation  of  the  Rules  of  Court ;  therefore,  where  in  a  criminal 
case  there  is  error  on  the  record,  the  matter  is  brought  before  the 
Court  of  Appeal  by  writ  of  error  according  to  the  old  practice. 
See  r.  g.  Bradlau^h  v.  The  Queen,  3  Q.  B.  D.  607,  C.  A.  See  too 
8.  19  of  the  Act  of  \%lZ,poMt,  p.  111.  By  O.  LXII.  r.  6,  Mandamus, 
Quo  Warranto  and  Prohibition,  are  to  be  deemed  civil  proceedings 
for  the  purposes  of  that  Order,  and  by  r.  2  of  the  same  Order  the 
provisions  of  0.  LYIII.  as  to  appeals  aro  applied  to  civil  proceedings 
on  the  Crown  side  of  the  Queen's  Bench  Division,  and  all  proceed- 
ings on  the  Revenue  side  of  the  Exchequer  Division.  It  is  to  be 
observed  that,  although  Quo  Warranto  is  in  the  nature  of  a 
criminal  proceeding  (see  IL  v.  Seelvy,  5  E.  &  B.  1,  Ex.  Ch.),  and 
before  the  Rules  of  April,  1880,  which  extended  to  it  the  pro- 
visions of  O.  LVIII.,  a  Quo  Warranto  information  was  tried 
without  a  jury,  and  an  appeal  brought  from  the  judgment  of  the 
Quecn*8  Bench  Division  as  if  it  were  an  ordinary  civil  action.  See 
Jt,  T.  ColUnst,  2  Q.  B.  D.  30,  C.  A.  In  Tltf  Queen  v.  JIoll,  7  Q.  B.  D. 
578,  C.  A.  it  was  held  that  an  appeal  lay  from  an  order  of  the 
Queen*8  Bench  Division,  dischaiging  a  rule  for  a  mandamus 
to  Election  Commissioners  to  grant  a  certificate  to  a  witness. 

In  so  far  as  this  section  relates  to  the  quorum  of  the  Court  for 
Crown  Cases  Reserved,  it  is  amended  by  s.  15  of  the  Act  of  1881, 
poMt,  p.  168,  which  provides  that  the  jurisdiction  given  thereby 
may  be  exercised  by  any  five  or  more  of  the  Judges  of  the  High 
Court,  of  whom  the  Lord  Chief  Justice  must  be  one  unless  he  is 
prevented  by  illness  or  otherwise,  in  which  case  there  must  be  a 
written  certificate  to  that  effect. 

48.  {Motions  for  new  trials  to  he  heard  hj  Divisional  Seet  48 
Courts^] 

This  section  is  repealed  by  «.  33  of  the  Act  of  1S75,  pout,  pp.1 25, 
127.  As  to  the  existing  practice  with  reference  to  new  trials,  sec 
O.  XXXIX.,  post,  p.  350. 
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Sect.  49. 

What  onlers 
Hball  not  be 
Mubject  to 
Apiical. 


Costs. 


Consent 
orders 


49.  No  order  made  by  the  High  Court  of  Justice  or  any 
judge  thereof,  by  the  cousent  of  parties,  or  as  to  costs, 
only,  which  by  law  are  left  to  the  discretiou  of  the  Court, 
shall  be  subject  to  any  appeal,  except  by  leave  of  the 
Court  or  judge  making  such  order. 

As  to  appeals  generally,  see  s.  19,  antcj  p.  13  ;  O.  ItYlJJ.^  post, 
p.  417. 

Where  a  judge  decided  that  a  defendant  had  committed  a  breach 
of  an  injunction,  and,  no  committal  l)eing  pressed  for  on  the  other 
side,  simply  ordered  the  defendant  to  pay  the  costs,  it  was  held 
that  the  order  was  not  one  as  to  costs  only  in  the  discretion  of  the 
Court,  within  the  meaning  of  this  section, and  that  an  appeal  lay: 
Witt  V.  Curcoran,  2  Ch.  D.  69,  C.  A.  And  where  an  order  was 
made  giving  a  trustee  his  costs,  charges,  and  expenses  out  of  a 
fund  in  Court,  it  was  held  that  this  order  was  not  within  the 
section,  and  that  an  api^eal  lay  :  Re  ChenncU,  8  Ch.  D.  492,  C.  A, 
Sec  too  Hill  V.  Metropolitan  Anylvma  Boards  5  App.  Cas.  582,  H.L. 
In  that  case  the  Divisional  Court  made  an  order  for  a  new  trial  on 
the  application  of  the  defendants.  The  Court  of  Appeal  varied  the 
order  by  granting  a  new  trial  only  on  the  condition  that  the 
defendants  should  within  two  months  pay  the  costs  of  the  first 
trial  The  defendants  appealed  to  the  House  of  Loids,  who  held 
that  this  was  not  an  appeal  as  to  costs  only,  and  that  the  appeal 
would  lie.  See  further  Mar^den  v.  Lan^a^hire  Itaihray  Ok,  29 
W.  R  680,  C.  A.,  and  Willmvtt  v.  Barber,  17  Ch.  D.  772,  C.  A. 
It  is  doubtful  whether  an  appeal  lies  from  the  order  of  a  judge 
made  at  the  trial  of  a  jury  case  depriving  a  successful  party  of  his 
costs,  see  Collimi  v.  Welch,  5  C.  P.  D.  27,  at  p.  33,  per  Brett,  L.  J. 
If  there  l)e  an  appeal  it  lies  to  the  Court  of  Api)eal :  Marsden  v. 
Lancashire  and  Yorkshire  BaiUray  Co.,  7  Q.  B.  D.  641,  C.  A.  On 
the  other  hand,  where  a  judge,  l)eing  asked  to  commit  for  contempt, 
refused  to  do  so  and  made  the  casts,  costs  in  the  cause,  it  was  held 
that  no  appeal  lay :  Ash  worth  v.  Outram,  5  Ch.  D.  943,  C.  A-  An 
action,  in  which  an  interlocutory  injunction  had  been  granted, 
was  dismissed  without  costs,  and  lx)th  parties  appealed.  The 
defendant  ap^iealed  on  the  ground  that  the  action  ought  to  have 
been  dismissed  with  costs,  and  that  an  inquiry  as  to  damages 
ought  to  have  been  granted.  By  reason  of  the  cross-appeals  the 
whole  case  was  hearcL  The  Court  of  Appeal  varied  the  judgment 
of  the  Court  below  by  directing  an  inquiry  as  to  damages,  but 
held  that  they  had  no  power  to  vaiythe  order  as  to  costs:  (rraham 
V.  Campbell,  7  Ch,  D.  490,  C.  A.  See  further  Harris  v.  ^ianm,  4 
Ch.  D.  749,  C.  A.;  Be  HoskhCs  Trust,  6  Ch.  D.  281,  C.  A. 
llartmont  v.  Foster,  8  Q.  B.  D.  82,  C.  A.  interpleader  ;  Hornhy 
V.  Card  well,  8  Q,  B.  D.  329,  C.  A.  third  party  costs.  In 
other  cases,  where  the  decision  has  been  upon  a  question  of 
principle,  not  of  discretion,  though  it  has  affected  costs,  an  appeal 
has  bc^n  held  to  lie  :  see  Be  Clements,  40  L.  J.  Ch.  376.  C.  A.;  Be 
Bio  Grande  Co.,  5  Ch.  D.  282,  C.  A. ;  TheCity  of  Manchester,  6  P.  D. 
221,  C.  A.  This  section  does  not  apply  to  an  order  made  by  a 
district  registrar  or  master ;  Foster  v.  Fdieards,  48  L.  J.  767. 
Nor  to  an  order  as  to  the  costs  of  an  executor  who  has  commenced 
an  administration  section  :  Farrme  v.  Austin,  18  Ch.  D.  5^,  C.  A. 

In  IJade  v.  Winsor,  W.  N,  1878,  p.  88,  the  Exchequer  Division 
held  that  where  an  interpleader  issue  was  by  cousent  tried  by  a 
judge  at  Chambers,  the  order  made  by  him  came  within  this 
section  and  was  not  appealable.  See,  also,  Bustros  v.  White,  1 
Q.  B.  D.  423,  C.  A.  as  to  discovery  by  consent.    As  to  undertakings 
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not  to  appeal,  see  note  to  s.  19,  impra,  p.  13.    Where  parties  have  Act  1878, 
consented  to  an  oiticr  the  consent  may  be  retracted  at  any  time  ss.  49—51. 

before  the  order  w  drawn  up:  llagertt  v.  Horn,  26  W.  R.  432;  and     ' 

.see  Att.'Gcn.  v.  ISmlint,  7  Ch.  D.  388,  at  389.  See  by  way  of 
analogy  the  remarks  of  Jessel,  M.  R.,  as  to  the  power  of  a  judge  to 
re-cou^der  an  order  before  it  is  finally  drawn  up  :  ///*  St.  Xazaire 
Ch,,  12  CIl.  D.  at  91,  C.  A.  See  also  some  remarks  in  an  opposite 
fiense  by  Fry,  J.,  as  to  the  withdrawal  of  a  compromise  :  Dac'tH  v. 
DavU,  13  Ch.  D.  861. 

50.  Every  order  made  by  a  judge  of  the  said  High  *^*-  *^- 
Court  in  Chambers,  except  orders  made  in  the  exercise  of  ^faixi^ 
such  discretiou  as  aforesaid,  may  be  set  aside  or  dischai-ged  oniere  male 
upon  notice  by  auy  Di\isioiial  Court,  or  by  the  judge  *"C^»*°^^* 
sittiuj?  in  court,  according  to  the  course  and  i)rdctice  of 
the  Divisiou  of  the  High  Court  to  which  the  particular 
cause  or  matter  in  which  such  order  is  made  may  be 
assigned ;  and  no  appeal  shall  lie  from  any  such  order,  to 
set  aside  or  discharge  which  no  such  motion  has  been 
made,  unless  by  special  leave  of  the  judge  by  whom  such 
order  was  made,  or  of  the  Court  of  Appeal. 

As  to  a  judge's  jurisdiction  in  chambers,  see  s.  39,  ante,  p.  51, 
and  note  thereto.  As  to  the  practice  in  chambers,  see  0.  LIY., 
2>ojjf ,  p.  400. 

In  the  Chancery  Division,  where  a  question  has  been  arjyucl 

before  the  judge  himself  in  chambers,  an  ap[>eal  may  l^e  made 

direct  to  the  Court  of  Appeal,  without  leave:  Murr  v.  Cook/',  2-t 

W.  R.  756 ;  W.  N.  1876,  p.  193,  V.-C.  H.  ;  Northumjitoti  Coal  Co, 

Y.  Jlidland  Woffgon,  Co.,  7  Ch.  D.  500,  C.  A.     But  in  the  absence 

of  special  circumstances,  a  certificate  from  the  judge  that  he  does 

not  desire  to  hear  further  argument  must  be  obtained  :  I'homis  v. 

EUom,  6  Ch-  D.  347,  C.  A.  ;   Me  Mar»h,  W.  N.  1877,  p.  205,  C.  A. 

See  also  The  Vtear,  2  P.  D.  29,  C.  A.,and  Hollowatj  v.  Ch'stou,  \\) 

Ch.  D.  616.    Where  a  motion  has  been  made  in  Court  to  a  judj?c 

of  the  Chancery  Division  to  discharge  an  order  made  l)y  him  in 

chambers,  and  he  refuses  the  application,  an  appeal  may  be  brought 

within  twenty-one  days  to  the  Court  of  Appeal.    As  regar  Is  the 

time  for  making  such  motion  to  the  Judge  in  Court,  0.  LV[  1 1.,  r. 

15,  does  not  apply,  but  by  analogy  the  practice  of  the  Chancery 

Division  is  that  no  such  motion  shall  Ix:  made  without  special  leave 

after  twenty-one  days  :  Dieksoa  v.  Harrison,  9  Ch.  D.  243,  C.  A-  ; 

Mrathj  v.  littwton,  19  Ch.  D.  326,  C.  A. 

As  to  appeals  from  decisions  at  Chambers  in  interpleader,  see 
note  to  O.  I.,  r.  2,  pott ,  p.  176. 

51.  Upon  the  request  of  the  Lord  Chancellor,  it  shall  Sect.  61. 
be  lawful  for  any  judge  of  the  Court  of  Appeal,  who  ^^^^ce 
may  consent  so  to  do,  to  sit  and  act  as  a  Judge  of  the  or  vacancy 
said  High  Court  or  to  perform  any  other  official  or  minis-  J,"  a^u^f 
terial  acts  for  or  on  Ibehalf  of  any  judge  absent  from 
iUness  or  any  other  cause,  or  in  the  place  of  any  judge 
whose  office  has  become  vacant,  or  as  an  additional  judge 
of  any  division;    and  while  so  sitting  and  acting  any 
such  judge  of  the  Court  of  Appeal  shall  have  all  th'j 
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Aetl878,  power  and  aathon'ty  of  a    judge  of   the    said   High 
M.  51~M.  Court. 

This  Rcction  applies  to  a  case  where  an  interim  injunction  is 
ui^ntly  required,  and  the  judge  before  whom  the  action  is  pend- 
ing has  risen  for  a  few  days'  vacation  during  the  regular  sittings  : 
Chapman,  v.  Beal  Property  Trust,  7  Ch.  D.  732,  M.  R.  The 
ix)wer  given  by  this  section  is  now  supplemented  by  s.  12  of  the 
Act  of  1881,  jfotitf  p.  160,  which  enables  any  judge,  who  may 
consent  to  do  so,  to  sit  for  another  and  dispose  of  any  inter- 
locutory application  or  matter  without  any  request  from  the  Ijord 
Chancellor. 

Sect.  68.        52.  In  any  cansc  or  matter  pending  before  the  Court 
SSjud^  ^^  Appeal,  any  direction  incidental  thereto,  not  involving 
inc«.urt(.f   the  decisiou  of  the  appeal,  may  be  given  by  a  single 
ApiMJiii.       judge  of  the  Court  of  Appeal;   and  a  single  judge  of 
the  Court  of  Appeal  may  at  any  time  during  vacation 
make  an  interim  order  to  prevent  prejudice  to  the  claims 
of  any  parties  pending  an  appeal  as  he  may  think  fit ; 
but  every  such  order  made  by  a  single  judge  may  be  dis- 
charged or  varied  by  the  Court  of  Appeal  or  a  Divisional 
Court  thereof. 

With  respect  to  the  constitution  of  the  Court  of  Appeal,  see  &  4 
of  the  Act  of  1875,  jJOMtj  p.  96  ;  and  s.  16  of  the  Act  of  1876,  poittf 
p.  136. 

As  to  when  an  apjieal  lies,  see  s.  19,  ant/',  p.  18,  and  note 
thereto. 

For  the  practice  upon  a]ipeal,  see  O.  LVIII.,  pout,  p.  417. 

As  to  vacations,  see  s.  28,  antt'j  p.  38,  and  O.  LXl.,  rr.  5  to  7, 
pontj  pp.  437  to  442, 

Saot.  03.        58.  \^Divi^ional  Courts  of  Court  o/Appeal^ 

This  section  is  re})caled  by  s.  33  of  the  Act  of  1875,  ^/orf,  pp.  125, 
127,  and  the  foUoining  provision  is  substituted  : 

S.  12.  "  Every  appeal  to  the  Court  of  Ap])eal  shall,  where  the 
subject  matter  of  the  ap^xsal  is  a  final  order,  decree,  or  judgment, 
be  heard  before  not  less  than  three  judges  of  the  said  Court  sitting 
together,  and  shaU,  when  the  subject-matter  of  the  ap])cal  is  an 
interlocutory  order,  decree,  or  judgment,  be  heard  before  not  less 
than  two  judges  of  the  said  Court  sitting  together. 

"  Any  doubt  which  may  arise  as  to  what  decrees,  orders,  or  judg- 
ments arc  final,  and  what  arc  interlocutory,  shall  be  determined 
by  the  Court  of  Appeal. 

**  Subject  to  the  provisions  contained  in  this  section  the  Court  of 
Appeal  may  sit  in  two  divisions  at  the  same  time." 

Sec  as  to  this,  O.  LVIll.,  r.  2,  pott,  p.  418,  and  note  thereta 

Sect.  64.        54.  [Judges  not  to  sit  on  appeal  from  their  oumjudg- 
ments.j 

This  section  is  repealed  by  s,  4  of  the  Act  of  1875,  pout,  p.  97, 
which  is  amended  and  explained  by  s.  11  of  the  Act  of  ISSl,  pott, 
p.  166. 


HittingH  of 
Court  c»f 
Apiioal. 
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55.  [^Arrangements  for  business  of  Court  tf  Appeal,  and  A«tl87S, 
for  hearing  Appeals  transferred  from  the  Judicial  Com-  m.  55—^7. 
miiteeo/the  Privy  Council']  g^^^  ^ 

By  8.  2  of  the  Act  of  1875,  poi(t,  p.  95,  the  operation  of  this 
mM^tion,  as  well  as  that  of  ss.  SM)  and  21,  was  suspended  until  the 
let  NoTember,  1876  ;  and  by  s.  24  of  the  Act  of  1876,  i>0«^,  p.  140, 
the  three  sections  are  repealed. 


PART  IV. 

Trial  and  Pbocedurb. 

56.  Sabject  to  any  Rules  of  Court  aud  to  such  right  as  Saet  56. 
may  now  exist  to  have  particular  cases  submitted  to  the  References 
verdict  of  a  jury,  any  question  arisin*^  in  any  cause  or  S'd  replS, 
matter  (other  than  a  criminal  proceeding  by  the  Crown)  »nd  omm*. 
before  the  High  Court  of  Justice  or  before  the  Court  of  ^^ 
Appeal,  may  be  referred  by  the  Court  or  by  any  Divi- 
sional Court  or  judge  before  whom  such  cause  or  matter 
may  be  pending,  for  inquiry  and  report  to  any  official  or 
special  referee,  and  the  report  of  any  such  referee  may  be 
adopted  wholly  or  partially  by  the  Court,  and  may  (if  so 
adopted)  be  enforced  as  a  judgment  by  the  Court.    The 
High  Court  or  the  Court  of  Appeal  may  also,  in  any  such 
cause  or  matter  as  aforesaid  in  which  it  may  think  it 
expedient  so  to  do,  call  in  the  aid  of  one  or  more  asses- 
sors speciaUy  qualified,  and  try  and  hear  such  cause  or 
matter  wholly  or  partially  with  the  assistance  of  such 
assessors.    The  remuneration,  if  any,  to  be  paid  to  such 
special  referees  or  assessors  shall  be  determined  by  the 
Court. 

See  note  to  the  next  section.  By  B.  S.  C,  April,  1880,  a  form 
of  the  order  of  reference  under  this  section  for  inquiry  and  report 
is  foven :  sec  App.  H.  31,  /^r)«^,  p.  591 :  see  also  Broder  v.  Saillard, 
2  Ch.  D.  at  694,  M.  R.,  for  a  form  of  order  referring  to  an  architect 
for  report  on  the  question  whether  certain  stables  constituted  a 
nuisance. 

57.  In  any  cause  or  matter  (other  than  a  criminal  pro-  seot.  67. 
oeeding  by  the  Crown)  before  the  said  High  Court  in  poirerto 
which  all  parties  interested  who  are  under  no  disability  Jl*^^^*^ 
consent  thereto,  and  also  without  such  consent  in  anybefom 
such  cause  or  matter  requiring  any  prolonged  examina-  k**«»«»' 
tion  of  documents  or  accounts,  or  any  scientific  or  local 
investigation  which  cannot,  in  the  opinion  of  the  Court 
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Act  1878,  or  a  judge,  conveniently  be  made  before  a  jury,  or  con- 
81.  67,  58.  ducted  by  the  Court  through  its  other  ordinal^  officers, 
the  Court  or  a  judge  may  at  any  time,  on  such  terms  as 
may  be  thought  proper,  order  any  question  or  issue  of 
fa^'t  or  any  question  of  account  arising  therein  to  be 
tried  either  before  an  official  referee,  to  be  appointed 
as  hereinafter  provided,  or  before  a  special  referee  to  be 
agreed  on  between  the  parties;  and  any  such  special 
referee  so  agreed  on  shall  have  the  same  powers  and 
duties  and  proceed  in  the  same  manner  as  an  official 
referee.  All  such  trials  before  referees  shall  be  con- 
ducted in  such  manner  as  may  be  prescribed  by  Rules  of 
Court,  and  subject  thereto  in  such  manner  as  the  Court 
or  judge  ordering  the  same  shall  direct. 

Reference.  This  section  and  the  precedingoneintroduce  two  new  kinds  of  refer- 
ence. By  s.  56  que8tion8  may  be  rcfcrnxl  for  inquiry  and  report.  By 
8.  57  issues  may  be  referred  for  trial.  Under  neither  section  can  an 
action  be  referred,  but  only  the  questions  or  issues  of  fact  arising 
therein:  Ltmgntan  v.  JCant,  3  C\  P.  U.  142,  C.  A.  ;  Bragintim  v. 
Yatt'H,  W.  N.  1880,  p.  150,  M.  R.  The  fom  of  judgment  given  by 
R.  8.  C,  1876,  in  App.  D.  6,  ^w*/,  p.  543,  is  therefore  misleading  : 
see  a  correct  form  App.  D.  6  A. :  see  a  foi-m  of  order  of  reference 
under  s.  67  given  by  R,  S.  C.  April,  1880,  App.  H..  No.  32,  yw*^  p. 
591.  As  regards  the  comnuLsory  powers  given  by  s.  67,  it  has  been 
held  that  any  question  which  might  l)e  refciTed  to  a  master  under 
s.  3  of  the  C.  L.  P.  Act,  1854,  may  also  Ixj  refeiTcd  compulsorily  tu 
an  official  referee  :  IfVirrf  v.  Pilhij,  5  Q.  B.  D.  427,  C.  A.  '  lu 
that  case  the  action  was  brought  on  a  builder's  bill.  The  de- 
fendant denied  his  liabilit}',  and  counter-claimetl  for  breach  of  an 
agitiemcnt  by  the  plaintiff  to  supply  him  with  funds  to  meet  a 
certain  acceptance.  For  other  cases  where  the  exercise  of  com- 
pulsory ix)were  has  Ixieu  discussed,  see  Jtitwrlifff  v.  Leigh  ^  3  Ch. 
D.  292  ;  Li'lgh  v.  Brtwhn,  5  Ch.  D.  692,  C.  A.  ;  Jloeh  v.  Jioor,  49 
L.  J.  C.  P.,  C.  A.  In  any  case  in  which  there  is  |x)wer  to  refer  com- 
pulsorily  a  question  of  account  there  is  also  jKJwer  to  refer  at  the 
same  time  all  the  other  issues  in  the  action:  Want  v.  Pillfg^  5 
Q.  B.  D.  427,  C.  A. :  see  at  429,  where  apparently  Chfc  v.  Harper, 
3  Ex.  D.,  198,  C.  A.,  is  the  case  dissented  from. 

With  resi)ect  to  references  to  referees  generally,  their  ])owers. 

the  modes  of  i)rocedure  before  them,  and  the  remedy  by  ymj  of 

appeal  from  them,  see  0.  XXXVI.,  rr.  30  to  34,  yiw*^,  pp.  331  to 

341,  and  note  thereto,  where  the  subject  is  fully  considered. 

As  to  the  ap[K)intmeut  of  Official  Referees,  see  s.  83,  potty  p.  82. 

Beet.  68.  58.  In  all  cases  of  any  reference  to  or  trial  by  referees 
Power  of  under  this  Act  the  referees  shall  be  deemed  to  be  officers 
SrJcrSf  "''^  of  the  Court,  and  shall  have  such  authority  for  the  pur- 
their  find-  posc  of  such  reference  or  trial  as  shall  be  prescribed  by 
'  ** '  Rules  of  Court  or  (subject  to  such  rules)  by  the  Court  or 

judge  ordering  such  reference  or  trial ;  and  the  report  of 
any  referee  upon  any  question  of  fact  on  any  such  trial 
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shall  (unless  set  aside  by  the  Court)  be  equivalent  to  the  Act  187S, 
verdict  of  a  jury.  1*'^^L^' 

See  note  to  the  last  section,  and  SnlUran  v.  Rlvingtiyn,  28  W.  R. 
372. 

59.  "With  respect  to  all  such  proceedings  before  referees  Sect.  69. 
and  their  reports,  the  Court  or  such  judge  as  aforesaid  Powers  of 
shall  have,  in  addition  to  any  other  powers,  the  same  or  reapectt? 
the  like  powers  as  are  given  to  any  Court  whose  jurisdic-  i>r«)cee<iing» 
tion  is  hereby  transferred  to  the  said  High  Court  with  ReS^ 
respect  to  references  to  arbitration  and  proceedings  before 
arbitrators  and  their  awards  respectively,  by  the  Common 
Law  Procedure  Act,  1854. 

See  note  to  s.  67.  The  sections  of  the  C.  L.  P.  Act,  18.'54,  relating 
to  arbitration,  wiU  be  found  set  out  in  the  note  to  0,  XXXVI.,  i. 
30,i;i»*f,  p.  334. 

GO.  And  whereas  it  is  expedient  to  facilitate  the  prose-  Seot.  60. 
cutiou  in  country  districts  of  such  proceedings  as  may  be  ner  M^iesty 
more    speedily,   cheaply,  and  conveniently    carried    on  SiSii^u' 
therein ;  it  shall  be  lawful  for  Her  Majesty,  by  Order  in  trict  Regg- 
Council,  from  time  to  time  to  direct  that  there  shall  be  comitiy  for 
District  Registrars  in  such  places  as  shall  be  in  such  ^J^^^^^p***"* 
order  mentioned  for  districts  to  be  thereby  defined,  from 
which  A\rrits  of  summons  for  the  conmiencement  of  actions 
in  the  High  Court  of  Justice  may  be  issued,  and  in  which 
such  proceedings  may  be  taken  and  recorded  as  arc  herein- 
after mentioned ;  and  Her  Majesty  may  thereby  appoint 
that  any  Registrar  of  any  County  Court,  or  any  Registrar 
or  Prothonotary  or  District  Prothonotary  of  any  local 
Court  whose  jurisdiction  is  hereby  transferred  to  the  said 
High  Court  of  Justice,  or  from  which  an  appeal  is  hereby 
given  to  the  said  Court  of  Appeal,  or  any  person  who, 
having  been  a  District  Registrar  of  the  Court  of  Probate, 
or  of  the  Admiralty  Court,  shall  under  this  Act  become 
and  be  a  District  Registrar  of  the  said  High  Court  of 
Justice,  or  who  shall  hereafter  be  appointed  such  District 
Registrar,  shall  and  may  be  a  District  Registrar  of  the 
said  High  Court  for  the  purpose  of  issuing  such  ^vrits  as 
aforesaid,  and  having  sucli  proceedings  taken  before  him 
as  are  hereinafter  mentioned.    This  section  shall  come 
into  operation  immediately  upon  the  passing  of  this  Act. 

This  section  is  amended  by  s.  13  of  the  Act  of  1875,  ^'o^f,  p.  107 ; 
which  is  as  follows  : 

S.  13.  **  Whereas  by  s.  60  of  the  principal  Act  it  is  provided  that  Araendraent 
for  the  purpo:«5  of  facilitating  the  prosecution  in  country  districts  SJi^r  Vkt 
of  legal  proceedings,  it  shall  be  la^'f ul  for  her  Majesty,  by  OMer  ^  Q^^^  m  to  ' 
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DiHtrlct 

Re^iMtrrrs. 


Aet  1878|  in  Council,  from  time  to  time  to  direct  that  there  fihall  be  Dintrict 
St.  00 — 08.  Ref^stmrri  in  such  places  as  shall  be  in  such  order  mentioned  for 
•  districts  to  be  thereby  defined  ;  and  whereas  it  is  expedient  to 
amend  the  said  section.  Be  it  therefore  enacted  that — 

"  Where  any  such  onler  has  been  made,  two  persons  may,  if 
required,  be  appointed  to  jKirform  the  duties  of  District  Registrar 
in  any  district  named  in  the  Order,  and  such  persons  shall  be 
deemed  to  be  joint  District  Registrars,  and  shall  ])erform  the  said 
duties  in  such  manner  as  may  from  time  to  time  l)e  directed  by 
the  said  Order,  or  any  Order  in  Council  amending  the  same. 

*•  Moreover  the  registrar  of  any  inferior  court  of  record  haying 
jurisdiction  in  any  jjart  of  any  district  defined  by  such  Order 
(other  than  a  county  court)  shall,  if  appointcxl  by  her  Majesty,  be 
qualifie<l  to  l)e  a  District  Registrar  for  the  said  district,  or  for  any 
and  such  ])art  thcitK)f  as  may  be  directed  by  such  Order  or  any 
Order  amending  the  same. 

"  Every  District  Registrar  shall  be  deemed  to  bean  officer  of  the 
Supreme  Court,  and  be  subject  acconlingly  to  the  jurisdiction  of 
such  Court,  and  of  the  divisions  thereof.'* 

An  Order  in  Council  has  been  made  in  pursuance  of  this  section, 
cstablisliing  a  number  of  District  Registries  and  defining  their 
districts.    See  the  Order,  pojtfj  p.  687. 

By  s.  22  of  the  Act  of  1876,  j>rwf,  ju  139,  District  Registrars  arc 
given  power  to  a])ix)int  Deputies. 

8.  22  of  the  Act  of  1881,  ptuitf  p.  170,  enables  solicitors  of  five 
years'  standing,  under  ceilain  conditions,  to  be  apiK)iuted  District 
Kegistmi's. 

The  same  section  prohibits  District  Registrars  from  practising  in 
their  own  registries. 


Sect.  81. 

SoalK  of 
District 
RegijitrieE. 


Sect.  08. 

Powers  of 

District 

Registrars. 


Sect  08. 


CI.  In  every  such  District  Registry  such  seal  shall  be 
used  as  the  Lord  Chancellor  shall  from  time  to  time, 
either  before  or  after  the  time  fixed  for  the  commence- 
ment of  this  Act,  direct,  which  seal  shall  be  impressed  on 
every  >mt  and  other  document  issued  out  of  or  filed  in 
such  District  Registry,  and  all  such  writs  and  documents, 
and  all  exemplifications  and  copies  thereof,  purporting  to 
l>e  sealed  with  the  seal  of  any  such  District  Registij, 
shall  in  all  parts  of  the  United  Kingdom  be  received  in 
evidence  without  further  proof  thereof. 

G2.  All  such  District  Registrars  shall  have  power  to 
administer  oaths  and  perfonn  such  other  duties  in  respect 
of  any  proceedings  pending  in  the  said  High  Court  of 
Justice  or  in  the  said  Court  of  Appeal  as  may  be  assigned 
to  them  from  time  to  time  by  Rules  of  Court,  or  by  any 
special  order  of  the  Court. 

As  to  the  jiowers  of  District  Registrars,  sec  O.  XXXY.,  post, 
p.  312. 

63.  [^Fees  io  he  taken 'hy  District  BegistrarsJ] 

This  section  is  rcixialc<l  by  s.  33  of  the  Act  of  1875,  post,  pp. 
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125, 127  ;  and  the  provisions  of  s.  26  of  that  Act  arc  substituted  Aet  187S, 
for  it.    See  ^mt^  p.  1 IG.  M.  68  ~ 


G4.  Sabject  to  the  Rules  of  Court,  in  force  for  the  time  Sect.  64. 
being,  writs  of  summons  for  the  commencement  of  actions  Proceedings 
in  the  High  Court  of  Justice  shall  be  issued  by  the  Dis-  jjl  iSsSlcT 
trict  R^istrars  when  thereunto  required ;  and  unless  any  R«g*«trfa». 
order  to  the  contrary  shall  be  made  by  the  High  Court 
of  Justice,  or  by  any  judge  thereof,  all  such  further  pro- 
ceedings, including  proceedings  for  the  arrest  or  detention 
of  a  ship,  her  tackle,  apparel,  furniture,  cargo,  or  freight, 
as  may  and  ought  to  be  taken  by  the  respective  paities  to 
su^h  action  in  the  said  High  Court  down  to  and  in- 
cluding entry  for  trial,  or  (if  the  plaintiff  is  entitled  to 
sign  final  judgment  or  to  obtain  an  order  for  an  account 
by  reason  of  the  non-appearance  of  the  defendant)  down 
to  and  including  final  judgment,  or  an  order  for  an 
account,  may  be  taken  before  a  District  Registrar,  and 
recorded  in  the  District  Registry,  in  such  maimer  as  may 
be  prescribed  by  Rules  of  Court ;  and  all  such  other  pro- 
ceedings in  any  such  action  as  may  be  prescribed  by 
Rules  of  Court  shall  be  taken  and  if  necessary  may  be 
recorded  in  the  same  District  Registry. 

As  to  proceedings  in  District  Registries  generaUy  see  O.  V.,  r.  1  ; 
O.  XII.,  rr.  1  to  6 ;  O.  XXXV. ;  O.  LIV.,  r.  2a  ;  pout,  pp.  196, 
210,  211,  308.  and  notes  thereto. 

65.  Any  party  to  an  action  in  which  a  writ  of  sum-  Sect.  66. 
mons  shall  have   been  issued   from   any  such  District  Power  for 
Registry  shall  be  at  liberty  at  any  time  to  apply,  in  such  re7nmre*pro- 
manner  as  shall  be  prescribed  by  Rules  of  Court,  to  the  g^*"^^ 
said  High  Court,  or  to  a  judge  m  chambers  of  the  divi-  trfctiteS*- 
sion  of  the  said  High  Court  to  which  the  action  may  be  *"**• 
assigned,  to  remove  the  proceedings  from  such  District 
Registry  into  the  proper  office  of  the  said  High  Court ; 
and  the  Court  or  judge  may,  if  it  be  thought  fit,  grant 
such  application,  and  in  such  case  the  proceedings  and 
such  original  documents,  if  any,  as  may  be  filed  therein 
shall  upon  receipt  of  such  order  be  transmitted  by  the 
District  Registrar  to  the  proper  office  of  the  said  High 
Court,  and  the  said  action  shall  thenceforth  proceed  in 
the  said  High  Court  in  the  same  manner  as  if  it  had 
been  originally  commenced  by  a  writ  of  summons  issued 
out  of  the  proper  office  in  London ;  or  the  Court  or  judge, 
if  it  be  thought  right,  may  thereupon  direct  that  the 
proceedings  may  continue  to  be  taken  in  such  District 
Rc^try. 

Aji  to  removal  from  the  District  Bcgistiy,  and  also  as  to  removal 
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lot  1878,  from  London  to  a  District  Reoistiy,  sec  0.  XXXV.,  rr.  11  to  14, 
ft.  66 — 67.  ifostj  pp.  314,  315,  and  note  thereto. 

Sect.  66.        GO.  It  shall  be  lawful  for  the  Court,  or  any  judge  of 

anifin"*"     ^^^  divisiou  to  which  any  cause  or  matter  pending  in  the 

quirien  may  gaid  High  Court  is  assigned,  if  it  shall  be  thought  fit,  to 

to  Sstrict    order  that  any  books  or  documents  may  be  produced,  or 

Kegistraps.    any  accouuts  taken  or  inquiries  made,  in  the  office  of  or 

by  any  such  District  Registrar  as  aforesaid ;  and  in  any 

such  case  the  District  Registrar  shall  proceed  to  carry  all 

such  directions  into  effect  in  the  manner  prescribed ;  and 

in  any  case  in  which  any  such  accounts  or  inquiries  shftll 

have  been  directed  to  be  taken  or  made  by  any  District 

Registrar,  the  report  in  ^vriting  of  such  District  Registrar 

Bfi  to  the  result  of  such  accounts  or  inquiries  may  be 

acted  upon  by  the  Court  as  to  the  Court  shall  seem  fit. 

As  to  the  production  of  documents,  sec  0.  XXX  f.,  jwtttj  p.  290, 
and  note  thereto. 

As  to  inquiries  and  accounts,  see  O.  XXXlII.,y^<w^  p.  305,  and 
Be  Bojven,  W.  N.  1882,  p.  44. 

Sect.  67.  G7.  The  provisions  contained  in  the  fifth,  seventh, 
80  &  31  Vict,  eighth,  and  tenth  sections  of  the  County  Courts  Act, 
?;  8*and%o,  1^G7,  shall  apply  to  all  actions  commenced  or  pending  in 
to  exteud     the  said  High  Court  of  Justice  in  which  any  relief  is 

to  actions  ni  i  .       i  •  i  i  •  •  /^         ^     r^        t. 

High  Court,  sought  which  cau  be  given  in  a  County  Court. 

By  the  County  Courts  Act,  18G7  (30  &  31  Vict.  c.  142),  s.  6  : 

Costs  notre-      **  It  in  any  action  com nitnced  after  the  pasxin/f  of  thh  Aet  in 

s'^^ri^r*  "*  *^^  "^  ^^^  Majesty's  Suixirior  Courts  of  Record  tlie  plaintifE  shall 

Courts''       recover  a  sum  not  exceecUng  twenty  jwunds  if  the  action  is  founded 

vhere  less     ou  contract,  or  ten  pounds  if  founded  on  tort,  whether  by  veniict, 

t*»an^20  on  judgment  by  default,  or  on  demurrer,  or  othen^nse,  he  shall  not 

S.0  on  tort.  ^  entitled  to  any  costs  of  suit  unleas  the  judge  certify  on  the 

record  that  there  was  sufficient  reason  for  bringing  such  action  in 

such  Superior  Court,  or  unl&ss  the  Court  or  a  judge  at  chambers 

shall  by  rule  or  order  aUow  such  costs.'* 

Order  LV.,  r.  1,  ^^o/rf,  p.  405,  contains  the  general  rule  as  to 
costs: — 

"  Subject  to  the  provisions  of  the  Act,  the  costs  of  and  incident 
to  all  proceedings  in  the  High  Court  shall  be  in  the  discretion  of 
the  Court  ;  but  nothing  herein  contained  shall  deprive  a  trustee, 
mortgagee,  or  other  jjerson  of  any  right  to  costs  out  of  a  par- 
ticular estate  or  fund  to  which  he  would  be  entitled  according  to 
the  rules  hitherto  acted  upon  in  Couits  of  Equity  :  Provided  that 
where  any  action  or  issue  is  tried  by  a  jury,  the  costs  shall  follow 
the  event,  unless  upon  application  made  at  the  trial  for  good  cause 
shown,  the  judge  before  whom  such  action  or  issue  is  tried  or  the 
Court  shaU  otherwise  order." 

The  effect  of  0.  LV.,  read  by  the  light  of  the  67th  section,  is  to 
supersede  all  previous  statutes  which  gave  or  denied  costs  to  the 
successful  party  in  an  action,  with  the  exception  of  so  much  of 
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the  proYisious  of  the  County  Courts  Act,  1867,  as  arc  expressly  Act  1878, 
SATed  by  that  section  :    Garwit  ▼.  Bradley,  3  App.  Cas.  944,      s.  67. 

H.  L. ;  £x  parte  Mereer$'  G».,  10  Ch.  D.  481,  C.  A.     As  to  pro- 

ccedings  other  than  actions  see  note  to  0.  LY.,  pttst,  p.  406.  The 
67th  section  makes  no  reference  to  the  County  Courts  (Admiralty) 
Act,  1868  (31  &,  32  Vict.  c.  71)  ;  therefore  the  proyisions  of  s.  9 
of  that  Act  as  to  costs  are  now  superseded  by  0.  LV. :  Ttrnnant  t, 
JSllU,  6  Q.  B.  D.  46. 

Before  the  Judicature  Acts,  it  was  held  the  proyisions  of  s.  5  of 
the  County  Courts  Act,  1867,  applied  to  ^'any  action"  in  the 
widest  sense  ;  that  is  to  say  to  actions  which  could  not,  as  well  as 
to  actions  which  could,  be  brought  in  a  County  Court :  Samp»(m 
V.  Maehay,  L.  R.  4  Q.  B.  643.  But  now  by  the*  terms  of  the  67th 
Hcction  its  operation  is  confined  to  actions  in  which  the  relief 
tH>ttght  could  1x5  given  by  a  County  Court :  see  ParnonH  v.  7V»- 
ling,  2  C.  P.  D.  119,  action  for  Ubel ;  Oar/wtt  v.  Bradley,^ 
App.  Cas.  944,  H.  L.,  action  for  slander. 

It  was  also  held  that  the  words  "  commenced  after  the  passing  of 
this  Act  "  in  the  5th  section  were  to  be  treated  as  parenthetical,  and 
that  the  section  applied  to  all  actioiLS  in  the  Superior  Court  whether 
commenced  there  or  not,  as,  for  instance,  to  the  case  of  an  action 
commenced  in  the  Mayor's  Court  and  removed  by  certiorari  into 
the  Queen's  Bench  :  Pellat  v.  Breitlauer,  L.  R.  6  Q.  B.  438  ;  see 
too  flitters  v.  Allfrey,  10  L.  R.  C.  P.  29.  This  construction  would 
still  hold  good  as  regaids  cases  removed  from  a  County  Court  into 
the  High  Court ;  but,  having  regard  to  the  authorities  cited  above, 
it  seems  clear  that  the  5th  section  no  longer  applies  to  an  action 
removed  from  any  other  Inferior  Court  into  the  High  Court, 
unless  it  be  of  such  a  nature  that  it  could  have  been  brought  in 
a  County  Court. 

V^ith  regard  to  the  case  of  a  defendant  added  after  action 
brought,  see  Balmamr,  Licit/old,  L-  R.  10  C.  P.  203. 

As  to  what  are  actions  founded  on  contract,  and  what  on  tort,  Contract  or 
within  the  meaning  of  this  section,  see  Zegge  v.  Tucker^  1  H.  &  N.  tort. 
500 ;  BaylU  v.  Lintott,  L.  R.  8  C.  P.  345.  An  action  against  a 
carrier  for  misdelivery  of  goods  after  notice  is  founded  on  tort  : 
Pontifex  v.  Midland  11  y  Co,,  3  Q.  B.  D.  23.  An  action  against  a 
common  carrier  for  loss  of  goods  is  founded  on  contract :  Fleming 
Y.  Jlanehettter  Hail  way  Q».,  4  Q.  B.  D.  81,  C.  A.  Detinue  is  au 
action  founded  on  tort,  Bryant  v.  Uerhert,  3  C.  P.  D.,  389,  C.  A. 
Where  an  action  founded  on  tort  was  referred,  a  term  of  the  refer- 
ence being  "costs  of  the  action  to  abide  the  event,"  and  the 
arbitrator  found  for  the  plaintiff,  damages  £10,  it  was  held  that 
the  plaintiff  was  not  entitled  to  costs  :  Buthcrford  v.  Wilkic,  41 
L.  T.  435. 

The  word  *•  recover  "  applies  to  cases  in  which  the  action  is  "  Recover." 
referred  either  compuLsorily  or  by  agreement,  and  the  plaintiff 
obtains  judgment  for  less  than  the  specified  amount :  (Attvell  v, 
Amman  Cmnpany,  6  B,  &  S.  333 ;  Bohert»on  v.  iSteme,  13  C.  B. 
N.  8.  248  ;  Smith  v.  £dge,  2  H.  &  C.  659  ;  FerguMon  v.  JJarUon, 
8  Q.  B.  D.  470,  C.  A. ;  but  in  the  case  of  a  reference  by  consent,  the 
parties  may  contract  themselves  out  of  the  statute  :  see  frallatti 
V.  Wakefield,  4t  Eit.  D.  249,  C.  A.,  where  upon  a  reference  by  con- 
sent upon  the  terms  that  the  costs  of  the  cause  should  abide  the 
event,  and  the  costs  of  the  reference  and  award  should  be  in  the 
discretion  of  the  arbitrator,  and  the  arbitrator  awarded  the  plaintiff 
less  than  the  specified  amount,  but  directed  the  defendant  to  pay 
the  costs  of  the  reference  and  award ;  it  was  held  that  he  had 
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Aet  1878,   poTisr  to  make  this  order,  and  that  the  statute  did  not  deprive  the 
t.  87.       plaintiff  of  the  costs  so  awarded.    So,  too,  the  word  **  recover " 

— ■  applies  where  money  less  than  the  specified  sum  is  paid  into  court 

and  accepted  in  satisfaction,  I^rr  ▼.  JJUirrap,  1  H.  &  C.  616  ; 
B(mldin4f  v.  Tyler ^  3  B.  &  S.  472.  The  same  rule  also  applies  when 
the  plaintiff's  claim  is  within  the  limits  of  the  County  Court 
jurisdiction,  and  has  been  reduced  below  the  specified  sum  by  set- 
off :  Atthcnift  V.  Ftmlht-Jt,  18  C.  B.  261  ;  Jienrd  7.  Ptrry,  2  B.  &  S, 
493  ;  Stoolts  v.  Tayhrr,  5  Q.  B.  D.  569  ;  Hainfs  v.  BramUy,  6  Ex. 
D.  691,  C.  A.  ;  see  at  p.  694  per  Brett,  L.  J. ;  though  where  the 
jilaintiff's  claim  exceeds  the  limits  of  the  County  Court  jurisdic- 
tion, but  is  reduced  below  the  specified  sum  by  set-off,  it  seems 
the  rule  doc<?  not  apply  :  Walrxhtj  ▼.  OmUt&n,  L.  R.  1  C.  P.  567  ; 
yipale  V.  (^larltfy  4  l5x.  D.  286.  A  counter-claim,  however,  is 
different  from  a  set-off,  for  it  is  in  the  nature  of  a  cross  action  : 
see  per  Brett,  L.  J.,  in  Wintrrfield  v.  Jiradnum,  3  Q.  B.  D.  326, 
and  Bainen  v.  Bromley,  6  Ex.  D.  694  ;  and  therefore,  where  the 
plaintiff's  claim  has  been  reduced  below  the  specified  sum  by 
damages  on  the  defendant's  counter-claim,  the  amount  **  recovered  " 
is  the  amount  for  which  the  plaintiff  would  have  been  entitled  to 
judgment,  if  there  had  been  no  counter-claim  :  Stohe  v.  TiiyloTf 
r»  Q.  B.  D.  569  ;  sec  too  HalUman.  v.  Prire,  27  W.  R.  490.  This 
follows  from  the  rule  that  the  term  "  event "  in  O.  LV,  must  be 
i«id  distributively  :  Cule,  Marchant,  ^-  Gk  v.  /7r^A,  4  Ex.  D.  301 ; 
Berdan,  v.  Greentrood,  3  Ex.  D.  at  267  ;  Myer$  v.  Brfne^f  6  Ex.  D. 
15,  afiirmedby  C.  A.  p.  180;  Baines  v.  Bromley,  6  Ex.  D.  691, 
C.  A. ;  MIU  v.  Be  Silra,  6  Q.  B.  D.  521,  C.  A. ;  which  are  incon- 
sistent with  Staple*  v.  Yimng,  2  Ex.  D.  324. 

A  plaintiff,  by  merely  claiming  an  amount  l^eyond  the  limit  of 
the  County  Court  jurisdiction,  cannot  exclude  the  operation  of  thii* 
section.  If  he  obtains  judgment  for  less  than  the  specified  sum 
the  provisions  of  the  Act  apply :  Chatfield  v,  Sidgmck,  4  C.  P.  D. 
459,  C.  A. 

This  section  does  not  apply  to  the  amount  recovered  by  a 
defendant  on  his  counter-claim :  Blake  v.  Appleyard,  3  Ex.  D. 
195  ;  see  too  Chatfield  v.  Sidgfrick,  4  G.  P.  D.  459,  C.  A. 

When  an  action  is  brought  for  more  than  £50,  and  the  defendant 
applies  under  s,  7  of  the  County  Courts  Act,  1867,  to  hear  it  tried  in 
the  County  Court,  the  judge  has  no  power  to  dismiss  the  application 
on  the  terms  that  if  the  plaintiff  recovers  only  £50  he  shall  only 
be  entitled  to  County  Court  costs  :  Imdey  v.  Joiie$,  4  Ex.  D.  16. 

Certificate.  Two  modes,  it  will  be  observed,  are  provided,  in  which,  in  cases 
within  the  section,  a  plaintiff  may  get  his  costs.  The  first  is  a 
certificate  of  the  judge  that  there  was  sufficient  ground  for  bring- 
ing the  action  in  the  Superior  Court  The  wonl  judge  includes 
the  judge  of  a  County  Court  to  which  the  case  is  sent  for  trial : 
Taylor  v.  Ctmn,  L.  R.  4  C.  P.  614  ;  and  an  under-sheriff  executing 
a  writ  of  inquiry :  Craven  v.  Smith,  L.  B.  4  Ex.  146.  The  certifi- 
cate is  to  be  upon  the  record.  This  has  hitherto  in  ordinary  cases 
been  the  Nisi  Prius  record.  Probably  the  record  for  this  purpose 
will  ordinarily  be,  for  the  future,  the  copy  of  the  pleadings  de- 
livered by  the  party  entering  the  cause  for  trial  under  0.  XXXVL, 
r.  17,  po$t,  p.  324.  At  Nisi  Prius  the  Associate  will  make  an  entry 
of  such  certificate,  under  O.  XXXVI.,  r.  23,  poit,  p.  328.  And  his 
certificate,  it  may  be  presumed,  will  be  the  proper  evidence  of  it. 
See  Ibid,  rr.  24  and  25,  post,  p.  329.  In  the  case  of  a  County 
Court  Judge  the  issue  sent  to  the  County  Court,  and  in  the  case  of 
an  under-sheriff  the  writ  of  inquiiy,  is  a  sufiicient  record  upon 
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which  to  certifr :  Ihi/lar  t.  CaUj  vhi  wprk.    The  certificate  need  Aet  1878, 
not  be  given  during  the  assisses  at  which  the  cause  is  tried :       i.  67. 

Bemmett  v.  Thompioti,  6  E.  &  B.  683.    A  master  to  whom  an  action ■ 

is  referred  with  the  powers  of  a  judge  may  certify,  but  only  in  his  ' 
award  :  Bed^nrfll  v.  Wiwdy  2  Q.  B.  D.  626. 

Secondly,  the  ph&intiff  may  apply  to  the  Court,  or  to  a  judge  at  Application. 
chambers,  for  a  rule  or  order  allowing  his  cost^.  The  Court  will 
not  ordinarily  OTcrruIe  the  discretion  exerdsed  by  the  judge  at  the 
trial,  though  the  decisions  upon  this  point  are  not  quite  uniform  : 
Hatch  V.  Letrh,  7  H.  &  N.  367  ;  Uinde  t.  Shrppardy  L.  R.  7  Ex. 
21;  nitter»  v.  Allfrnj,  L.  R.  10  0.  P.  29;  Strachetj  y.  Lord 
Osbtrrne,  L.  B.  10  C.  P.  92.  But  upon  new  materials,  or  a  different 
Ticw  of  the  case,  the  Court  have  allowed  costs  where  the  judge 
had  refused  to  certify :  Samp»on  v.  3£ae1ta}jy  L.  B.  4  Q.  B.  643  ; 
Omrtenay  v.  Waygtaffy  16  C.  B.  N.  S.  110. 

By  s.   7  :  *'  Where  in  any  action  of  contract  brought  or  com-  In  certain 
mencod  in  any  of  her  Majesty's  Superior  Courts  of  Common  Law  **^  ^  nlf^ 
the  claim  indorsed  on  the  writ  does  not  exceed  fifty  pounds,  or  courto'niay 
where  such  claim,  though  it  originally  exceeded  fifty  pounds,  is  order  cause 
reduced  by  payment,  an  admitted  set-off  or  otherwise,  to  a  sum  Y*^  ^^'^^ 
not  exceeding  fifty  pounds,  it  shall  be  lawful  for  the  defendant  in  coSt" 
the  action,  within  eight  days  from  the  day  upon  which  the  writ 
iihaU  have  been  served  upon  him,  if  the  whole  or  ])art  of  the 
demand  of  the  plaintiff  be  contested,  to  apply  to  a  judge  at 
chambers  for  a  summons  to  the  plaintiff  to  snow  cause  why  such 
action  should  not  be  tried  in  the  County  Court  or  one  of  the 
County  Courts  in  which  the  action  might  'have  been  commenced  ; 
and  on  the  hearing  of  such  summons  the  judge  shaU,  unless  there 
be  good  cause  to  the  contraiy,  order  such  action  to  be  tried  accord- 
ingly, and  thereupon  the  plaintiff  shall  lodge  the  original  writ  and 
the  order  vrith  the  registrar  of  the  County  Court  mentioned  in  the 
order,  who  shall  appoint  a  day  for  the  hearing  of  the  cause,  notice 
whereof  shall  be  sent  by  post  or  otherwise  by  the  registrar  to  1x)th 
parties  or  their  attorneys,  and  the  cause  and  all  proceedings 
therein  shall  be  heard  and  taken  in  such  County  Court  as  if  the 
action  had  been  originally  commenced  in  such  County  Court ;  and 
the  costs  of  the  parties  in  respect  of  proceedings  subsequent  to  the 
order  of  the  judge  of  the  Superior  Court  shall  1^  allowed  according 
to  the  scale  of  costs  in  use  in  the  County  Courts,  and  the  costs  of 
the  proceedings  previously  had  in  the  Superior  Court  shall  be 
allowed  according  to  the  scale  in  use  in  such  latter  Court." 

This  section,  it  will  be  observed,  is  in  its  terms  limited  to  actions 
of  (a)  contract,  (ift)  in  a  Common  Law  Court,  (c)  in  which  the 
cUum  indorsed  is  not  more  than  £50.  The  words  **  reduced  by 
payment "  in  this  section,  mean  reduced  by  payment  before  action 
brought :  Othame  v.  Homhurg^  1  Ex.  D.  48  ;  Foster  v«  Ush-fimfood, 
3  Ex.  D.,  1,'  C.  A.  A  claim  indorsed  on  a  writ  for  ''£50  and 
interest  at  5  per  cent,  from  the  date  hereof  till  payment  or  judg* 
ment "  is  a  claim  exceeding  £(50 :  Imtlcy  v.  Jonexy  4  Ex.  D.  16. 
The  application  can  only  be  made  by  the  defendant,  and  within 
eight  days  after  the  service  of  the  writ.  The  cause,  if  an  order  is 
made,  becomes  for  all  purposes  a  County  Court  cause,  and  the 
Superior  Court  has  no  further  control  over  it :  Moody  v.  Steward^ 
19  W.  B.  161,  Ex.  For  form  of  order  see  App,  H.  No.  42,  pott^ 
p.  596. 

The  power  given  by  this  section  must  not  be  confounded  with  19  dc  so  Vict. 
that  under  19  ^  20  Vict  c.  108,  s.  26,  on  the  application  of  either  c- 108- 
party  after  iasue  joined,  to  order  the  trial  of  an  action  of  contract 
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Act  1878,  to  take  pLicc  in  a  County  Court,  the  action  still  remaining;  one  in 
I.  67.       the  Superior  Court :  see  Mlwatrrtf/t  v.  Foxtvr^  B.  B.  k  E.  737  : 

lialmfortk  v.  Pledge,  L.  R.  1   Q.  B.  427.     This  last -mentioned 

power  is  not  affected  by  the  Judicature  Acts :  see,  for  instance. 
Darts  V.  Gvdhehere^  4  Ex.  D.  215,  C.  A. ;  and  a  form  of  judgment 
on  an  action  so  sent  down  for  trial :  App.  D.  No.  12 j  post ^  p.  543  ; 
as  to  costs  in  such  case,  see  O.  LV.,  j^^^'^i  P*  ^^6* 

By  8.  8 :  "  Where  any  suit  or  proceeding  shall  be  pending  in 
tlie  High  Court  of  Chancer}',  which  suit  or  proceeding  might  have 
been  commenced  in  a  County  Court,  it  shall  be  lawful  for  any  of 
tlie  parties  thereto  to  apply  at  chambers  to  the  judge  to  whose 
Court  the  said  suit  or  proceeding  shall  be  attached  to  have  the 
name  transferred  to  the  County  Court  or  one  of  the  County  Courts 
in  which  the  same  might  have  been  commenced,  and  such  judge 
shall  hare  power  upon  such  application,  or  without  such  applica- 
tion if  he  shall  see  fit,  to  make  an  order  for  such  transfer,  and 
thereupon  such  suit  or  proceeding  shall  be  carried  on  iu  the 
County  Court  to  which  the  same  shall  l)e  ordered  to  be  transferred, 
and  the  parties  thereto  shall  have  the  same  right  of  appeal  that 
they  would  have  had  had  the  suit  or  proceeding  been  commenced 
in  the  County  Court." 

Transfer  under  this  section  has  been  held  to  be  a  matter  for  the 
discretion  of  the  judge  before  whom  the  cause  is  pending,  with 
which  the  Court  of  Appeal  would  not  interfere :  see  Lin/ord  v. 
Gudgcim,  L.  B.  6  Ch.  359. 

By  s.  10  :  '*  It  shall  be  lawful  for  any  person  against  whom  an 
action  for  malicious  prosecution,  illegal  an^est,  illegal  distress, 
assault,  false  imprisonment,  libel,  slander,  seduction,  or  other 
action  of  tort  may  be  brought  in  a  Superior  Court,  to  make  an 
affidavit  that  the  plaintiff  has  no  visible  means  of  paying  the  costs 
of  the  defendant  should  a  verdict  be  not  found  for  the  plaintiff  ; 
and  thereupon  a  judge  of  the  Court  in  which  the  action  is  brought 
shall  have  power  to  make  an  order  that  unless  the  plaintiff  shall, 
within  a  time  to  be  therein  mentioned,  give  full  security  for  the 
defendant's  costs  to  the  satisfaction  of  one  of  the  masters  of  the 
said  Court,  or  satisfy  the  judge  that  he  has  a  cause  of  action  fit  to 
be  prosecuted  in  the  Superior  Court,  all  proceedings  in  the  action 
shall  be  stayed,  or  in  the  event  of  the  plaintiff  being  unable  or 
unwilling  to  give  such  security,  or  failing  to  satisfy  the  judge  as 
aforesaid,  that  the  cause  be  remitted  for  trial  before  a  County 
Court  to  be  therein  named ;  and  thereupon  the  plaintiff  shall  lodge 
the  original  writ  and  the  order  with  the  registrar  of  such  County 
Court,  who  shall  appoint  a  day  for  the  hearing  of  the  cause,  notice 
whereof  shall  be  sent  by  post  or  otherwise  by  the  registrar  to  both 

{lardes  or  their  attorneys  ;  and  the  County  Court  so  named  shall 
lave  all  the  same  powers  and  jurisdicrion  with  respect  to  the  cause 
as  if  both  parties  had  agreed,  by  a  memorandum  signed  by  them, 
that  the  said  County  Court  should  have  power  to  try  the  said 
action,  and  the  same  had  been  conmienced  by  plaint  in  the  said 
County  Court  ;  and  the  costs  of  the  parties  in  respect  of  the  pro- 
ceedings subsequent  to  the  order  of  the  judge  of  the  Superior 
Court  shall  be  allowed  according  to  the  scale  of  costs  in  use  in  the 
County  Courts,  and  the  costs  of  the  proceedings  in  the  Superior 
Court  shall  be  allowed  according  to  the  scale  in  use  in  such  latter 
Court." 

The  section  is  limited  to  actions  of  tort.  The  application  may 
be  made  at  any  time,  but  only  by  the  defendant.  The  effect  it 
the  order  is  to  transform  the  action  into  a  County  Court  cause. 
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With  respect  to  the  relief  which  can  be  given  in  a  County  Court,  Aet  1878, 
8ee  8&  88  to  91,  posty  pp.  88—90.  u.  67—78. 

68.  [^Rules  of  Court  may  be  made  hij  Order  in  Council  ••«*•  ^^' 
he/ore  commencement  of  Uie  Act] 

This  section,  as  well  as  ss.  69,  70,  and  74,  by  which  the  making 
of  Rules  was  to  be  governed,  were  repealed  by  b.  33  of  the  Act  of 
1875,  jMst,  pp.  126,  127.  See  s.  17  of  the  Act  of  1876,  ^m^,  p.  109, 
and  note  thereto. 

69.  [72wfe«  in  Schedules  to  regulate  procedure  till  changed  ^^^'  •^« 
hy  other  rules  after  commencement  of  Act."] 

This  section  is  repealed  by  the  Act  of  1876  :  see  note  to  section 
68,  supra, 

70.  [^Rules  of  Probate^  Di/vorcSy  Admiralty^  and  Bank-  Bwt.  70. 
rttptcy  Courts  to  be  Rules  of  the  High  Court."] 

This  section  is  repealed  by  s.  33  of  the  Act  of  1876,  ^0«^,  pp. 

125,  127,  and  section  18  of  that  Act  is  substituted  for  it. 

71.  [^Criminal  procedure^  subject  to  future  Rules,  to  Beet.  71. 
remain  unaided.] 

This  section  is  repealed  by  s.  33  of  the  Act  of  1876,  poHy  p]). 

126,  127,  and  s.  19  of  that  Act  is  substituted  for  it :  see  «(;«f, 
p.  111. 

72.  lAct  jwt  to  affect  rules  of  evidoice  or  juries,"]  Sect.  79. 

This  section  is  repealed  by  s.  33  of  the  Act  of  1876,  post,  pp. 
125,  127,  and  s.  20  of  that  Act  is  substituted  for  it :  see  pomt, 
p.  112. 

As  to  evidence  in  general,  see  O.  XXXVII.  and  0.  XXXVIII., 
pogt,  pp.  342,  347. 

73.  [^Saving  of  existing  procedure  of  Courts  when  not  ^®*-  *'*^' 
mcansistent  tviUt  this  Act  or  Rules,] 

This  section  is  repealed  by  s.  33  of  the  Act  of  1876,  ^wwf,  pp. 
125.  127,  and  s.  21  of  that  Act  is  substituted  for  it :  see  ^^fw^, 
p.  112. 

8,  22  expressly  reserves  to  any  party  upon  a  trial  by  jury  the 
right  to  require  the  judge  to  leave  the  issues  to  the  jury  with  a 
proper  direction  in  point  of  law,  and  allows  this  right  to  be 
enforced  by  a  proceeoing  analogous  to  a  Bill  of  Exceptions.  As  to 
this,  see  note  to  s.  46,  antc^  p.  57. 

See  note  at  the  head  of  the  schedule  of  Rules,  jtost^  p.  175  ;  0. 
LXII.,/ww^,  p.  443, 
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Aot  1878,      74.  rPatcer  to  make  and  alter  Rules  after  commencement 
M,  74-76.  Qf  j^ct^ 

Sect.  74.  This  Bcction  is  rei)eal(xl  by  s.  33  of  the  Act  of  187.>,  post,  pp. 
125,  127.  As  to  the  existing  power  of  making  rules,  see  note 
to  8.  17  of  the  Act  of  1876,  ^m^,  p.  110. 


Beot.  76. 

CoiincilH  of 
Judges  t(> 
coDsider 
procedure 
Hiid  admin* 
istnition  of 
Justice. 


75.  A  coimcil  of  the  judges  of  the  Supreme  Court,  of 
which  due  notice  shall  be  given  to  all  the  said  judges,  shall 
assemble  once  at  least  in  every  year,  on  such  day  or  days 
as  shall  be  fixed  by  the  Lord  Chancellor,  with  the  concur- 
rence of  the  Lord  Chief  Justice  of  England,  for  the  pur- 
pose of  considering  the  operation  of  this  Act  and  of  the 
Kules  of  Court  for  the  time  being  in  force,  and  also  the 
working  of  the  several  offices  and  the  arrangements 
relative  to  the  duties  of  the  officers  of  the  said  Courts 
respectively,  and  of  enquiring  and  examining  into  any 
defects  which  may  appear  to  exist  in  the  system  of  pro- 
cedure or  the  administration  of  the  law  in  the  said  High 
Court  of  Justice  or  the  said  Court  of  Appeal,  or  in  any  other 
Court  from  which  any  appeal  lies  to  the  said  High  Court 
or  any  Judge  thereof,  or  to  the  said  Court  of  Appeal : 
And  they  shall  report  annually  to  one  of  Her  Majesty's 
principal  Secretaries  of  State  what  (if  any)  amend&nents 
or  alterations  it  would  in  their  judgment  be  expedient  to 
make  in  this  Act,  or  otherwise  relating  to  the  administra- 
tion of  justice,  and  what  other  provisions  (if  any)  which 
cannot  be  carried  into  effect  without  the  authority  of 
Parliament  it  would  be  expedient  to  make  for  the  better 
administration  of  justice.  Any  extraordinary  council  of 
the  said  judges  may  also  at  any  time  be  convened  by  the 
Lord  Chancellor. 

See  8.  32,  ante,  p.  '^l?  which  enables  Her  Majesty  by  Order  in 
Council  on  the  recommendation  of  the  Council  of  the  Judges  to 
alter  the  Divisions  of  the  High  Court,  and,  under  certain  con- 
ditions, to  abolish  the  Common  Law  chiefships  and  the  office  of 
Master  of  the  Rolls. 


Beot.  76. 

Acts  of  Far< 
lisment 
relating  to 
former 
CourtR  to  lie 
read  as 
ap]>Iyiiig  to 
Courts 
tinder  this 
Act 


7G.  All  Acts  of  Parliament  relating  to  the  several 
Courts  and  judges,  whose  jurisdiction  is  hereby  trans- 
ferred to  the  said  High  Court  of  Justice  and  the  said 
Court  of  Appeal  respectively,  or  wherein  any  of  such 
Courts  or  judges  are  mentioned  or  referred  to,  shall  be 
construed  and  take  effect,  so  far  as  relates  to  anything  done 
or  to  be  done  after  the  commencement  of  this  Act,  as  if 
the  said  High  Court  of  Justice  or  the  said  Court  of 
Appeal,  and  the  judges  thereof  respectively,  as  the  case 
may  be,  had  been  named  therein  instead  of  such  Courts 
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or  jndges  whose  jurisdiction  is  so  transferred  respectively ;  ^^Jj^'^h 
and  in  all  cases  not  hereby  expressly  provided  for  in  "'  ^  '  ' 
which,  under  any  such  Act,  the  concurrence  or  the  advice 
or  consent  of  the  judge  or  any  judges,  or  of  any  number 
of  the  judges,  of  any  one  or  more  of  the  Courts  whose 
jurisdiction  is  hereby  transferred  to  the  High  Court  of 
Justice  is  made  necessary  to  the  exercise  of  any  power  or 
authority  capable  of  being  exercised  after  the  commence- 
ment of  this  Act,  such  power  or  authority  may  be  exer- 
cised by  and  with  the  concurrence,  advice,  or  consent  of 
the  same  or  a  like  number  of  Judges  of  the  said  High 
Court  of  Justice ;  and  all  general  and  other  commissions, 
issued  under  the  Acts  relating  to  the  Central  Criminal 
Court  or  otherwise,  by  virtue  whereof  any  judges  of  any 
of  the  Courts  whose  jurisdiction  is  so  transferred  may,  at 
the  commencement  of  this  Act,  be  empowered  to  try, 
hear,  or  determine  any  causes  or  matters,  criminal  or 
civil,  shall  remain  and  be  in  full  force  and  effect  unless 
and  until  they  shall  respectively  be  in  due  course  of  law 
revoked  or  altered. 

See  OnnminMianers  of  Snrern  y.  Oellathj^  24  W.  R.  1059,  M.  R  ; 
and  JUarris  v.  Ingram,  13  Ch.  D.  338,  M.  R,  where  a  question 
arofle  on  the  coastmction  of  s.  4,  sab-s.  3  of  the  Debtors  Act, 
1869. 


PART  V. 
Officers  and  Offices. 


77.  The  Queen's  Remembrancer,  and  all  masters,  secre-  seet.  77. 
taries,  registrars,  clerks  of  records  and  writs,  associates,  Tmnnfer  «f 
prothonotaries,  chief  and  other  clerks,  commissioners  to  JJlSf l3? 
take  oaths  or  affidavits,  messengers,  and  other  officers  officen  t<> 
and  assistants  at  the  time  of  the  commencement  of  this  coSn!"^ 
Act  attached  to  any  Court  or  judge  whose  jurisdiction  is 
hereby  transferred  to  the  High  Court,  or  to  the  Court  of 
Appeal,  and  also  all  registrars,  clerks,  officers,  and  other 
persons  at  the  time  of  the  commencement  of  this  Act 
engaged   in  the  preparation  of    commissions  or  writs, 
or  in  the  registration  of  judgments  or  any  other  minis- 
terial duties  in  aid  of,  or  connected  with,  any  Court,  the 
jurisdiction  of  which  is  hereby  transferred  to  the  said 
Courts  respectively,  shall,  from  and  after  the  commence- 
ment of  this  Act,  be  attached  to  the  Supreme  Court,  con- 

X  2 


70  SUPREME  COURT  OP  JUDICATURE  ACT,   1873. 

Aet  1878,  sisting  of  the  said  High  Court  of  Justice  and  the  said 
»•  y^.  Court  of  Appeal :  Provided,  that  all  the  duties  with  re- 
spect to  appeals  from  the  Court  of  Chancery  of  the 
County  Palatine  of  Lancaster  which  are  now  performed 
by  the  clerk  of  the  council  of  the  Duchy  of  Lancaster 
shall  be  performed  by  the  registrars,  taxing  masters,  and 
other  officers  by  whom  like  duties  are  discharged  in  the 
Supreme  Court ;  and  the  said  clerk  of  the  council  of  the 
Duchy  of  Lancaster  shall  not  he  an  officer  attached  to 
the  said  Court. 

The  officers  so  attached  shall  have  the  same  rank  and 
hold  their  offices  by  the  same  tenure  and  upon  the  same 
terms  and  conditions,  and  receive  the  same  salaries,  and, 
if  entitled  to  pensions,  be  entitled  to  the  same  pnsions, 
as  if  this  Act  had  not  passed ;  and  any  such  officer  who 
is  removable  by  the  Court  to  which  he  is  now  attached, 
shall  be  removable  by  the  Court  to  which  he  shall  be 
attached  under  this  Act,  or  by  the  majority  of  the  judges 
thereof. 

The  existing  registrars  and  clerks  to  the  registrars  in 
the  Chancery  Registrars'  office  shall  retain  any  right  of 
succession  secured  to  them  by  Act  of  Parliament,  so  as  to 
entitle  them  in  that  office,  or  in  any  substituted  office,  to 
the  succession  to  appointments  with  similar  or  analogous 
duties,  and  with  ecjuivalcnt  salaries. 

The  business  to  be  performed  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal  respectively,  or  in  any 
di\isional  or  other  Court  thereof,  or  in  the  chambers  of 
any  judge  thereof,  other  than  that  performed  by  the 
judges,  shall  be  distributed  among  the  several  officers 
attached  to  the  Supreme  Court  by  this  section  in  such 
manner  as  may  be  airected  by  Rules  of  Court ;  and  such 
officers  shall  perform  such  duties  in  relation  to  such 
business  as  may  be  directed  by  Rules  of  Court,  with  this 
qualification,  that  the  duties  required  to  be  performed  by 
any  officer  shall  be  the  same,  or  duties  analogous  to  those 
which  he  performed  previously  to  the  passing  of  this  Act  ; 
and,  subject  to  such  Rules  of  Court,  all  such  officers  re- 
spectively shall  continue  to  perform  the  same  duties,  as 
nearly  as  may  be,  in  the  same  manner  as  if  this  Act  had 
not  passed. 

All  secretaries,  clerks,  and  other  officers  attached  to  any 
existing  judge  who  under  the  provisions  of  this  Act  shall 
become  a  Judge  of  the  High  Court  of  Justice,  or  of  the 
Court  of  Appeal,  shall  continue  attached  to  such  judge, 
and  shall  perform  the  same  duties  as  those  which  they 
have  hitherto  performed,  or  duties  analogous  thereto ;  and 
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all  such  last-mentioned  officers  shall  have  the  same  rank  Act  1878, 
and  hold  their  offices  by  the  same  tenure,  and  upon  the  '•  ^- 
same  terms  and  conditions,  and  receive  the  same  salaries, 
and,  if  entitled  to  pensions,  be  entitled  to  the  same  pen- 
sions, as  if  this  Act  had  not  passed :  Provided  that  the 
Lord  Chancellor  may,  with  the  consent  of  the  Treasury, 
increase  the  salary  of  any  existing  officer  whose  duties  are 
increased  by  reason  of  the  passing  of  this  Act. 

Upon  the  occurrence  of  a  vacancy  in  the  office  of  any 
officer  coming  within  the  provisions  of  this  section,  the 
Lord  Chancellor,  with  the  concurrence  ci  the  Treasury, 
may,  in  the  event  of  such  office  being  considered  un- 
necessary, abolish  the  same,  or  may  reduce  the  salary,  or 
alter  the  designation  or  duties  thereof,  notwithstanding 
that  the  patronage  thereof  may  be  vested  in  an  existing 
judge.  Nothing  in  this  Act  contained  shall  interfere 
with  the  office  of  marshal  attending  any  Commissioner  of 
Assize. 

See  K.  34  of  the  Act  of  1875,  s.  21  of  the  Act  of  1876,  and  s.  6  of 
the  Act  of  1877,  which  make  temporary  provision  for  the  filling  up 
of  vacancies  in  offices. 

Some  doubt  seems  to  have  been  felt  as  to  the  extent  of  the 
])ower8  conferred  by  this  section  ;  for  when  it  was  determined  to 
amalgamate  the  greater  part  of  the  various  offices  into  the  Central 
Office,  the  amalgamation  was  carried  out  by  the  Act  of  1879,  and 
not  by  Rules  of  Court.  The  sections  of  the  Supreme  Court  of 
Jadicature  (Officers)  Act,  1879,  which  relate  to  the  subject  matter 
dealt  with  by  this  section  are  as  follows : 

S.  4.  There  shall  be  established  a  central  office  of  the  Supreme  Establish- 

Court  of  Judicature.  inent  of  cen- 

tral office. 

S.  5.  There  shall  be  concentrated  in  and  amalgamated  with  the  Certain 
central  office  the  following  offices  ;  namely,  officii*  amal- 

The  record  and  writ  clerks  office  ;  wltfT^litml 

The  enrolment  office ;  office.*' 

The  report  office ; 

The  offices  of  the  masters  of  the  Qucen*s  Bench,  Common  Pleas, 
and  Exchequer  Divisions,  including  the  bills  of  sale  office  ; 

The  offices  of  the  associates  in  the  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions ; 

The  Crown  office  of  the  Queen's  Bench  Division ; 

The  Queen's  remembrancer's  office  ; 

The  office  of  the  registrar  of  certificates  of  acknowledgments  of 
deeds  by  married  women  ; 

The  office  of  the  registrar  of  judgments ;  and 
Such  other  offices  of  the  Supreme  Court  as  may  from  time  to  time 
be  amalgamated  with  the  central  office  by  rules  of  court, 

S.  6.  There  shall  be  transferred  to  the  central  office,—  Tranafar 

certain 
(<f )  The  existing  record  and  writ  clerks  ;  officers  to 

The  existing  clerk  of  enrolments  ;  central 

The  existing  clerks  in  the  report  office ;  °^*^' 
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Act  1878, 
BB.  77,  78. 


Central 
office  to  1)6 
under  con- 
trol of 
inasterH  of 
Huiirenie 
Court. 


Beet.  78. 

Officers  of 
Courts  of 
Pleas  at 
Lancaster 
niul 
Durham. 


The  existing?  masters  of  the  Queen^s  Bench,  Conunon  Pleas, 

and  Exchequer  Divisions ; 
The  existing  associates  in  the  Qneen*s  Bench,  Common  Pleas, 

and  Exchequer  Divisions  ; 
The  existing  Queen's  remembrancer  ; 
The  existing  Queen's  coroner  and  attorney,  and  the  existing 

master  of  the  Crown  office  other  than  the  Queen's  coroner 

and  attorney ; 
The  existing  registrar  of  certificates  of  acknowledgment  of 

deeds  by  married  women  ;  and 
The  existing  registrar  of  judgments  ; 
with  their  respective  clerks  and  messengers,  or  the  clerks  and 
messengers  employed  in  their  respective  offices ; 

(Ji)  Such  of  the  existing  officers  employed  under  the  registrars 
of  the  Probate,  Divorce,  and  Admiralty  Di\'ision  as  the 
Judges  of  that  Division  respectively  select  as  necessary 
for  the  peif ormance  of  the  duties  to  be  performed  in  the 
central  office ;  and 

(6*)  Such  other  officers  of  and  persons  employed  in  the  Supreme 
Court  or  the  offices  thereof  as  are  from  time  to  time 
transferred  to  the  central  office  by  iniles  of  court. 

S.  7.  The  central  office  shall  be  under  the  control  and  super- 
intendence of  officers  called  masters  of  the  Supreme  Court  of 
Judicature. 

Provided  that  the  existing  clerk  of  enrolments  shall  as  long  as 
he  continues  to  hold  that  office  retain  his  control  and  superinten- 
dence over  the  business  heretofore  i)erfoniicd  in  his  office  and  over 
the  jxjreons  for  the  time  being  employetl  in  the  i)erfonnance  of 
that  business. 

See  O.  LX.  and  0.  LXa.,  poMt,  p.  432,  as  to  the  distribution  of 
business  among  the  different  departments  of  the  Central  Office. 
Under  s.  14  of  this  Act  the  office  of  clerk  of  enrolments  will  be 
alx)lished  on  the  next  vacancy.  See  further  s.  84,  ^;(/«^,  p.  82, 
and  note  thereto. 

By  8.  21  of  the  Act  of  \%%\,j)ogt,  p.  170,  notice  of  any  vacancy 
ill  any  office  of  the  Supreme  Court  must  be  given  to  the  Lord 
Chancellor  and  the  Treasury,  and  the  ai)pointment  must  not  be 
tilled  up  until  the  expiration  of  one  month  from  the  notice. 

By  8.  23  of  the  Act  of  1881,  post^  p.  171,  power  is  given  to  the 
I^ixl  Chancellor  to  regulate  appointments  to  keep  oider  in,  and 
clear  the  Royal  Courts  of  Justice. 

As  to  salaries  of  officers,  see  note  to  s.  85,  jfott,  p.  86. 

As  to  increasing  or  diminishing  the  number  of  officers,  see  s.  20 
of  the  Act  of  l^^l,  po8ty  p.U69,  and  note  thereto. 

78.  The  existing  Queen's  Counsel  of  the  County 
Palatine  of  Lancaster  shall  for  the  future  have  the  same 
precedence  in  the  county,  and  the  existing  prothonotaries 
and  district  prothonotaries,  and  other  officers  of  the  Court 
of  Common  Pleas  at  Lancaster  and  the  Court  of  Pleas  at 
Durham  respectively,  and  their  successors,  shall  (subject 
to  Bules  of  Court)  perform  the  same  or  the  like  duties 
and  exercise  the  same  or  the  like  powers  and  authorities 
in  respect  of  all  causes  and  matters  depending  in  those 
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Courts  respectively  at  the  commencement  of  this  Act,  Act  1878, 
and  also  iu  respect  of  all  causes- and  matters  which  may  — » 78, 79. 
afterwards  be  commenced  in  the  High  Court  of  Justice 
in  the  manner  heretofore  practised  in  the  said  Court  of 
Common  Pleas  at  Lancaster  and  the  said  Court  of  Pleas 
at  Durham  respectively,  as  at  the  commencement  of  this 
Act  may  lawfully  be  performed  and  exercised  by  them 
respectrively  under  any  Acts  of  Parliament  for  the  time 
being  in  force  with  respect  to  the  said  last-mentioned 
Courts  respectively,  or  mider  any  other  authority ;  and  all 
powers  in  respect  of  any  such  prothonotaries,  district 
prothonotaries,  or  other  officers  of  the  Court  of  Common 
rleas  at  Lancaster,  which  at  the  commencement  of  this 
Act  may  be  vested  by  law  in  the  Chancellor  of  the  Duchy 
and  County  Palatine  of  Lancaster,  under  any  such  Act  of 
Parliament  or  otherwise,  and  to  which  the  concurrence  of 
any  other  authority  may  not  be  required,  shall  and  may 
be  exercised  after  the  commencement  of  this  Act  by  the 
Lord  Chancellor ;  and  all  the  powers  of  making  or  pub- 
lishing any  general  rules  or  orders  with  respect  to  the 
powers  or  duties  of  such  prothonotaries,  district  protho- 
notaries, or  other  officers  of  the  said  Court  of  Common 
Pleas  at  Lancaster  or  the  said  Court  of  Pleas  at  Durham, 
or  with  respect  to  the  business  of  the  said  Court  respec- 
tively, or  with  respect  to  any  fees  to  be  taken  therein,  or 
otherwise  with  reference  thereto,  which  under  any  such 
Act  as  aforesaid  or  otherwise  by  law  may  be  vested  in 
the  Chancellor  of  the  Duchy  and  County  Palatine  of 
Lancaster,  with  the  concurrence  of  any  judges  or  judge, 
or  in  any  other  authority,  shall  be  exercised  after  the 
commencement  of  this  Act  in  the  manner  hereby  pro- 
vided with  respect  to  Rules  of  Court  to  be  made  under 
this  Act,  and  (in  all  cases  in  which  the  sanction  of  the 
Treasury  is  now  required)  with  the  sanction  of  the 
Treasury ;  and  all  provisions  made  by  any  such  Acts  as 
aforesaid,  or  othenvise  for  or  with  respect  to  the  remu- 
neration of  any  such  prothonotaries,  district  protho- 
notaries, or  other  officers  as  aforesaid,  shall  remain  and 
be  in  full  force  and  effect  until  the  same  shall  be  altered 
under  the  provisions  of  this  Act,  or  otherwise  by  lawful 
authority. 

As  to  the  Fee  Fund  of  the  Courts  of  Lancaster  and  Durham, 
and  the  salaries  of  the  officers  of  those  Courts,  see  s.  26  of  the  Act 
of  lS7o,  jfott,  p.  116, 

79.  Each  of  the  Judges  of  the  High  Court  of  Justice,  Sect.  79. 
and  of  the  ordinary  Judges  of  the  Court  of  Appeal,  ap-  ^1"**"*^, 
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Aetl878,  pointed  respectively  after  the  commencement  of  this  Act, 
■•  ^-     and  also  snch  of  the  ordinary  Judges  of  the  Court  of 
tatan         Appeal  as  have  no  similar  officers  at  the  time  of  the  com- 
judg««.        mencement  of  this  Act,  shall  have  such  officers  as  herein- 
after mentioned,  who  shall  he  attached  to  his  person  as 
such  judge,  and  appointed  and  removable  by  him  at  his 
pleasure,  and  who  shall  respectively  receive  the  salaries 
hereinafter  mentioned  (that  is  to  say) : 

To  the  Lord  Chief  Justice  of  England,  the  Master  of 

the  Rolls,  the  Lord  Chief  Justice  of  the  Common 

Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer, 

respectively,  there  shall    be   attached  a  secretary, 

whose   salary  shall    be  five  hundred    pounds    per 

annum,  a  principal  clerk,  whose  salary  shall  be  four 

hundred  pounds  per  annum,  and  a  junior  clerk, 

whose  salary  shall  be  two    hundred    pounds    per 

annum.    To  each  of  the  other  Judges  of  the  High 

Court  of  Justice,  and  to  each  of  the  ordinary  Judges 

of  the  Court  of  Appeal,  there  shall  be  attached  a 

principal  clerk,  whose  salary  shall  be  four  hundred 

pounds  per  annum,  and,  in  the  case  of  the  Judges 

of  the  High  Court  of  Justice,  a  junior  clerk,  whose 

salary  shall  be  two  hundred  pounds  per  annum. 

Such  one  or  more  of  the  officers  so  attached  to  each  of 

the  said  judges,  as  such  judge  shall  think  fit,  shall  be 

required,  while  in  attendance  on  such  judge,  to  discharge 

without  further  remuneration,  the  duties  of  crier  in  Court 

or  on  circuit,  or  of  usher  or  train  bearer.    The  duties  of 

chamber  clerks,  so  far  as  relates  to  business  transacted  in 

chambers  by  judges  appointed  after  the  commencement 

of  this  Act,  shall  be  performed  by  officers  of  the  Court  in 

the  permanent  civil  service  of  the  Crown. 

Chamber  By  the  Act  of  1S75,  8.  35,  it  is  enacted  '^that  any  person  who  at 

clerks.  th^  time  of  the  commencement  of  this  Act  shall  hold  the  office  of 

chamber  clerk,  shall  he  eligible  at  any  time  thereafter  for  appoint* 
ment  to  the  like  office,  anything  in  the  principal  Act  to  the  con- 
trary notwithstanding  ;  and  tliat  if  any  such  person  shall  be  so 
appointed  after  the  commencement  of  this  Act,  he  shall,  if  the 
salary  assigned  to  such  office  by  or  under  the  principal  Act  be  less 
than  the  salary  received  by  him  at  the  time  of  the  commencement 
of  this  Act,  be  entitled  to  receive  a  salary  not  less  than  that  so 
formerly  received  by  him,  so  long  as  he  shall  retain  such  office, 
but  shall  not  be  entitled  to  receive  or  claim  any  pension  in  respect 
of  his  service,  unless  the  Treasuiy,  in  its  absolute  discretion,  snail 
think  fit  to  sanction  the  same." 

Appointments  have  been  made  under  this  section,  and  the  work 
formerly  done  by  judges*  Chambers'  clerks  is  now  done  by  the 
Summons  and  Order  Department  of  the  Central  Office :  sec  O. 
LXa.  r.  Ifpoit,  p.  433. 
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80.  Any  existing  officer  attached  to  anj  existing  Court  Afit  1878, 
or  judge  whose  jurisdiction  is  abolished  or  transferred  by  — ■*^^— ^' 
this  Act,  who  is  paid  oat  of  fees,  and  whose  emolumeuts  proTiiions 
are  affected  bj  the  passing  of  this  Act  shall  be  entitled  to  "J^o^^J* 
prefer  a  claim  to  the  Treasury;  and  the  Treasury,  if  it  SU."^  ^ 
shall   consider  his  claim  to  be  established,  shall  have 

power  to  award  to  him  such  sum,  either  by  way  of  com- 
pensation, or  as  an  addition  to  his  salary,  as  it  thinks 
just,  having  regard  to  the  tenure  of  office  by  such  officer 
and  to  the  other  circumstances  of  the  case. 

By  s.  26  of  the  Act  of  1879,  poH,  p.  152,  the  provisions  of  that 
Act  are  not  to  a&ct  any  liability  to  the  payment  of  fees  payable 
to  any  officer  affected  by  the  Act,  bnt  such  fees  are  subject  to  Rules 
of  Court  to  continue  to  be  payable  as  heretofore.  As  to  the 
payment  of  fees  in  general,  see  s.  26  of  the  Act  of  1875,  and  note 
thereto,  jia#^,  p.  116. 

81.  Where  a  doubt  exists  as  to  the  position  under  this  Beet.  81. 
Act  of  any  existing  officer  attached  to  any  existing  Court  Doubts  m  to 
or  judge  affected  by  this  Act,  such  doubt  may  be  deter-  offlcen  to'i« 
mined  by  Rules  of  Court :  subject  to  this  proviso,  that  2**JSS!1*"'^ 
such  Rules  of  Court  shall  not  alter  the  tenure  of  office,  ^ 
rank,  pension  (if  any),  or  salary  of  such  officer,  or  require 

him  to  perform  any  duties  other  than  duties  analogous  to 
those  which  he  has  aheady  performed. 

This  section  gives  no  power  to  determine  by  Rule  of  Court  what 
|)eT8ons  are  or  are  not  officers  of  the  Court.  A  wider  power  has 
accordingly  been  given  by  s.  24  of  the  Act  of  1879,  which  is  as 
f  oUows : 

Where  a  doubt  exists  as  to  the  position  under  this  Act  of  any 
existing  officer  affected  by  this  Act,  or  whether  anv  person  is 
an  officer  of  the  Supreme  Court  within  the  meaning  this  Act,  the 
doubt  may  be  determined  by  rules  of  court,  subject  to  this  proviso, 
that  a  rule  of  court  made  under  this  section  shall  not  alter  the 
tenure  of  office,  rank,  pension,  if  any,  or  salary  of  the  officer,  or 
require  him  without  his  consent  to  perform  any  duties  other  than 
duties  analogous  to  those  which  he  has  already  performed. 

By  O.  LXin.  r.  2,poH,  p.  445,  "  Officer  of  the  Supreme  Court  "  is 
defined  as  any  officer  paid  wholly  or  partly  out  of  public  money, 
who  is  attached  to  the  Supreme  Court,  the  High  Court  of  Justice, 
or  the  Court  of  Appeal,  or  to  any  Judge  of  any  of  those  Courts, 
and  is  not  an  officer  attached  to  the  person  of  a  Judge  and  remov- 
able by  him  at  pleasure. 

82.  Every  person  who  at  the  commencement  of  this  fleet.  82. 
Act  shall  be  authorized  to  administer  oaths  in  any  of  the  o^JJ*"^'/ 
Courts  whose  jurisdiction  is  hereby  transferred  to  the  sionom  to 
High  Court  of  Justice,  shall  be  a  commissioner  to  ad-  S^Sll.*^'***' 
minister  oaths  in  all  causes  and  matters  whatsoever  which 
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Afitis^,  may  from  time  to  time  be  depending  in  the  said  High 
Court  or  in  the  Court  of  Appeal. 

See  Be  TJiomajt,  W.  N.  1875.  p.  188,  M.  R. :  Bartcicit  v.  Ttadon 
Local  Board,  Ibid.  189  ;  24  W.  R.  23.  V.-C.  B. 

A  nnif orm  scale  of  fees  to  be  taken  bj  aU  commissioneis  is  pro- 
vided by  R.  S.  C.  (JCos,t&),  po*t,  p.  624. 


Saet  88. 

Official 
R«f«reea  to 
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83.  There  shall  be  attached  to  the  Supreme  Court 
permanent  officers  to  be  called  official  referees,  for  the 
trial  of  such  questions  as  shall  under  the  provisions  of 
tins  Act  be  directed  to  be  tried  by  such  referees.  The 
number  and  the  qualifications  of  the  persons  to  be  so 
appointed  from  time  to  time,  and  the  tenure  of  their 
offices,  shall  be  determined  by  the  Ix)rd  Chancellor,  with 
the  concurrence  of  the  presidents  of  the  divisions  of  the 
High  Court  of  Justice,  or  a  majority  of  them  (of  which 
majority  the  Lord  Chief  Justice  of  England  shall  be  one), 
and  with  the  sanction  of  the  Treasury.  Such  official 
referees  shall  perform  the  duties  intrusted  to  them  in 
such  places,  whether  in  London  or  in  the  country,  as 
may  from  time  to  time  be  directed  or  authorized  by  any 
order  of  the  said  High  Court  or  of  the  Court  of  Appeal ; 
and  all  proper  and  reasonable  travelling  expenses  in- 
curred by  them  in  the  discharge  of  their  duties  shall  be 
giid  by  the  Treasury  out  of  moneys  to  be  provided  by 
arliament. 

As  to  the  matters  which  may  be  referred  to  the  official  referees, 
and  the  mode  of  procedure  before  them,  see  ss.  56  to  59,  ante,  pp. 
63  to  65  ;  0.  XXXVI.  rr.  30  to  M.pogt,  p.  331  to  341,  and  note 
thereto.  For  forms  of  orders  of  references,  see  Seton  on  Decrees, 
p.  393,  ed.  4.  and  Ap.  H.  forms.  No  31  and  62^  post,  p.  591.  As  to 
Court  fees  in  proceedings  before  official  referees,  see  Order  24th 
April,  1877,  pout,  p.  669;  as  to  their  rota,  see  R.  S.  C,  June, 
1876,  rr.  14  to  16  (0.  XXXVI.  29a,  b,  c),  post,  pp.  331,  332  ;  as 
to  their  salaries,  see  note  to  s.  85,  post,  p.  86;  ana  as  to  times  of 
sitting,  O.  LXI.  r.  8,  /lo^f ,  p.  442. 

Seet.  84.  84.  Subject  to  the  provisions  in  this  Act  contained 
Jiliutment^  with  rcspcct  to  cxisting  officers  of  the  Courts  whose 
and  removal  jurisdiction  is  hereby  transferred  to  the  Supreme  Court, 
HupSm™  **'  there  shall  be  attached  to  the  Supreme  Court  such  officers 
as  the  Lord  Chancellor,  with  the  concurrence  of  the  presi- 
dents of  the  divisions  of  the  High  Court  of  Justice,  or  the 
major  part  of  them,  of  which  majority  the  Lord  Chief  Jus- 
tice of  England  shall  be  one,  and  with  the  sanction  of  the 
Treasury,  may  from  time  to  time  determine. 

Such  of  the  said  several  officers  respectively  as  may  be 
thought  necessary  or  proper  for  the  performance  of  any 
special  duties,  with  respect  either  to  the  Supreme  Court 
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generallj,  or  with  respect  to  the  High  Court  of  Justice  or  Act  1878, 
the  Court  of  Appeal,  or  with  respect  to  any  one  of  the  _";_'*•  _ 
diyisions  of  the  said  High  Court,  or  with  respect  to  any  ^ 

particular  judge  or  jud^  of  either  of  the  said  Courts, 
may  by  the  same  authority,  and  with  the  like  sanction  as 
aforesaid,  be  attached  to  the  said  respective  Courts,  divi- 
sions, and  judges  accordingly. 

All  officers  assigned  to  perform  duties  with  respect  to 
the  Supreme  Court  generally,  or  attached  to  the  High 
Court  of  Justice  or  the  Court  of  Appeal,  and  all  commis- 
sioners to  take  oaths  or  affidavits  in  the  Supreme  Court, 
shall  be  appointed  by  the  Lord  Chancellor. 

All  officers  attached  to  the  Chancery  Division  of  the 
said  High  Court,  who  have  been  heretofore  appointed  by 
the  Master  of  the  Rolls,  shall  continue,  while  so  attached, 
to  be  appointed  by  the  Master  of  the  Bolls. 

All  other  officers  attached  to  any  division  of  the  said 
High  Court  shall  be  appointed  by  the  president  of  that 
division. 

All  officers  attached  to  any  judge  shall  be  appointed  by 
the  judge  to  whom  they  are  attached. 

Any  officer  of  the  Supreme  Court  (other  than  such 
officers  attached  to  the  person  of  a  judge  as  are  herein- 
before declared  to  be  removable  by  him  at  his  pleasure) 
may  be  removed  by  the  person  having  the  right  of 
appointment  to  the  office  held  by  him,  with  the  approval 
of  the  Lord  Chancellor,  for  reasons  to  be  assigned  in  the 
order  of  removal. 

The  authority  of  the  Supreme  Court  over  all  or  any  of 
its  officers  may  be  exercised  in  and  by  the  said  High 
Court  and  the  said  Court  of  Appeal  respectively,  and  also 
in  the  case  of  officers  attached  to  any  division  of  the  High 
Court  by  the  president  of  such  division,  with  respect  to 
any  duties  to  be  discharged  by  them  respectively. 

This  section  is  modified  by  the  Act  of  1879,  which  erected  the 
Central  Office.  The  sections  of  that  Act  which  deal  with  the 
sabject  matter  of  this  section  are  as  follows  : 

S.  8.  (1.)  The  first  masters  of  the  Supreme  Court  of  Judicature  Fi"t 
fthall  bcl-  inaiitew  f.f 

snail  DC—  Supremo 

The  existing  masters  of  the  Queen's  Bench,  Common  Pleas,  and  Court 

Exchequer  Divisions ; 
The  existing  Queen's  coroner  and  attorney ; 
The  existing  master  of  the  Crown  office  other  than  the  Queen's 

coroner  and  attorney ; 
The  existing  record  and  writ  clerks ;  and 
The  existing  associates  in  the  Queen's  Bench,  Common  Pleas, 

and  Exchequer  Divisions. 
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(2.)  The  salaries  of  the  first  masters  of  the  Supreme  Court 
shall  be: 

(a)  In  the  case  of  each  existing  master  of  the  Queen's  Bench, 
Common  Pleas,  or  Exchequer  Division,  the  salary  to 
which  he  Is  entitled  as  such  master  at  the  commencement 
of  this  Act : 

(b)  In  the  case  of  the  existing  Queen's  coroner  and  attorney 
and  the  existing  master  of  the  Crown  office  other  than 
the  Queen's  coroner  and  attorney,  the  yearly  sum  of 
fifteen  hundred  pounds : 

(e)  In  the  case  of  every  other  master  of  the  Supreme  Court,  the 
salary  to  which  he  would  have  been  entitled  if  he  had 
been  appointed  a  master  of  the  Queen's  Bench,  Common 
Pleas,  or  Exchequer  Division  immediately  before  the 
commencement  of  this  Act. 

As  to  the  salaries  of  future  masters,  see  s.  15  of  the  Act  of  1879, 
post,  p.  149. 

(3.)  A  vacancy  in  the  office  of  any  master  of  the  Supreme 
Court  other  than  a  master  being  Queen's  coroner  and  attorney  or 
master  of  the  Crown  office,  shall  not  be  filled  until  the  number  of 
masters  is  reduced  to  eighteen. 

The  number  of  masters  created  by  this  section  is  twenty-twa 

S.  9.  (1.)  The  right  of  filling  any  vacancy  in  the  office  of  master 
of  the  Supreme  Court,  or  in  any  clerkship  in  the  central  office, 
shall,  subject  as  in  the  next  sub-section  mentioned,  be  vested  in 
the  Lord  Chief  Justice  of  England,  the  Master  of  the  RoUs.  the 
Jjord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Exchequer  in  rotation  and  in  such  order  as  they  by 
agreement  among  themselves  determine. 

(2.)  The  right  of  filling  any  vacancy  in  the  office  of  Queen's 
coroner  and  attorney  and  of  master  in  the  Crown  Office  shall  be 
vested  in  the  Lord  Chief  Justice  of  England,  and  the  persons 
appointed  to  these  offices  rcsiKJctivcly  shall  be  by  virtue  of  their 
appointment  masters  of  the  Supreme  Court. 

(3.)  Subject  as  aforesaid,  the  right  of  filling  any  vacancy  in, 
and  of  making  any  new  appointment  in  or  for  the  purposes  of,  the 
central  office  shall  be  veste<l  in  the  liOrd  Chancellor  with  the 
concurrence  of  the  Treasury. 

(4.)  Any  officer  of  the  central  office  may  be  removed  by  a 
majority  of  the  Judges  mentioned  in  this  section,  with  the  ap- 
proval of  the  Lord  Chancellor,  for  reasons  to  be  assigned  in  the 
order  of  removal 

S.  10.  A  person  shall  not  be  qualified  to  be  appointed  a  master 
of  the  Supreme  Court  unless  he  is  or  has  been  a  practising 
barrister  or  solicitor  of  five  years'  standing,  or  has  practised  for 
five  years  as  a  special  pleader  or  as  a  special  pleader  and  barrister ; 
but  nothing  in  this  section  shall  affect  the  qualification  of  any 
existing  officer  of  the  Supreme  Court  to  be  appointed  to  any  office 
dealt  with  by  this  Act. 

Tenure  of         S.  11.  Every  master  of  the  Supreme  Court  shall  hold  office 

luHNten  of     during  good  behaviour, 

DupremA 

Court. 

BoalneM  of       ^*  ^^'  (^')  ^^®  business  to  be  performed  in  the  central  office 

central         shall,  subject  to  rules  of  court,  comprise  all  the  business  performed 
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in  the  offices  by  or  in  pursuance  of  this  Act  amalgamated  with  the  Act  1878 
cential  office,  and  shall  be  distributed  among  the  several  officers       g.  84.  ' 

of  the  central  office  in  such  manner  as  may  be  directed  by  rules 

ot  court. 

(2.)  The  BeTcral  officers  of  the  central  office  shall  be  inter* 
changeable  one  i>(ith  another  and  shall  be  capable  of  performing 
and  Sable  to  perfonn  the  duties  of  each  other  in  any  department 
of  the  office,  and  generally  shall  perfonn  such  duties  and  have 
such  powers  in  relation  to  the  business  of  the  Supreme  Court  as 
may  be  directed  by  rules  of  court,  subject  to  this  qualification, 
that  the  duties  required  to  be  performed  by  any  officer  transferred  to 
the  central  office  by  or  in  punmance  of  this  Act  shall,  except  as 
far  as  they  are  modified  with  his  consent,  be  the  same  as  or 
analogous  to  those  which  he  performed  before  being  so  trans- 
ferred. 

(3.)  Subject  as  aforesaid,  all  officers  of  the  central  office  shall 
continue  to  pciform  the  duties  heretofore  performed  by  them  in 
their  respective  offices,  and  to  have  and  exercise  the  powers  here- 
tofore vested  in  them,  in  the  same  manner,  as  nearly  as  may  be, 
aa  if  this  Act  had  not  passed. 

S.  13.    The  clerks  employed  in  the    central  office  shall  be  cussiflca- 
cla^fied  as  principal  clerxs,  first-class  clerks,  second-class  clerks,  tion  of  clerks 
and  copying  clerks,  or  in  such  other  manner  as  the  Lord  Chan-  "£^"*"^ 
cellor,  with  the  concurrence  of  the  Treasury,  from  time  to  time  ** 
directs. 

8.  14.  (1.)  The  offices  specified  in  the  first  part  of  the  First  Abolition  of 
Schedule  to  this  Act  are  hereby  abolished  as  from  the  commence-  certain 
ment  of  this  Act.  offlcea  and 

(2.)  Each  of  the  offices  specified  in  the  second  part  of  the  First  ^  oSST''^ 
i^hedule  to  this  Act  shall  be  abolished  on  the  occurrence  of  the 
next  vacancy  therein. 

(2L)  On  and  after  the  occurrence  of  the  next  vacancy  in  any  of 
the  offices  specified  in  the  third  part  of  the  Fii-st  Schedule  to  this 
Act,  the  senior  master  for  the  time  being  of  the  Supreme  Court 
shaU  hold  and  perform  the  duties  of  the  office,  ^ith  such  ad- 
ditional salary  in  respect  of  the  office  of  Queen's  Remembrancer 
as  the  Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  may 
determine. 

(4.)  Provided  as  follows  : 

(a)  For  the  purposes  of  this  section  the  existing  masters  of  the 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions 
shall  collectively  rank  as  senior  to  the  other  first  masters 
of  the  Supreme  Court ; 
(&)  Subject  as  aforesaid,  each  of  the  first  masters  of  the  Supremo 
Court  shall,  for  the  purposes  of  this  section,  rank  in 
seniority  according  to  the  date  of  his  first  appointment 
to  an  office  in  the  Supreme  Court,  or  in  any  court  of 
which  the  jurisdiction  has  been  transferred  to  the  Supreme 
Court. 
The  Schedule  referred  to  is  as  follows  : 

First  Pabt. 

Offices  to  be  aholuhed  as  from  commencement  of  Act. 

The  offices  of-^ 

Becoxd  and  Writ  Clerk ; 
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Act  1878,  Master  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 

■8.  84, 85.  Divisions  of  the  Hi^h  Couit  of  Justice  ; 

Associate  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions  of  the  High  Court  of  Justice. 

Secjond  Part. 

Qfficeg  to  be  aholUhed  on  next  vacaney. 

The  offices  of— 

Clerk  of  Enrolments : 
Clerk  of  Petty  Bag. 

Third  Part. 

Officer  to  he  filled  on.  raeancij  hy  the  Senior  Master  oftlie 

Supreme  Court, 
The  offices  of — 

Queen's  Remembrancer : 

Registrar  of  Certificates  of  Acknowledgments  of  Deeds  by 

Married  Women : 
Registrar  of  Judgments. 

By  8.  27  of  the  Act  of  1879  it  is  provided  as  follows : 

Conatnic-  S.  27.  Any  enactment  or  document  referring?  to  an  officer  or 

tion  of  office  abolished  by  or  under  this  Act.  shall,  as  far  as  it  continues 

Ac^iSrerring  applica^l^*  ^   construed   as  referring  to  the   officer  or  office 
to  offloera  or  substituted  by  or  under  this  Act,  and  rules  of  court  may  be  made 
ofllcefl  af-      for  determining  what  officer  or  office  is  so  substituted. 
fected  by 
this  Act 

Sect  89.         85.  TJiere  shall  he  paid  to  eve^ij  official  referee  and  other 

saiariuand  Salaried  officer  appointed  in  pursuance  of  this  Act  such 

J#«»^!"  ^"^    salan/  out  ofnmiei/s  to  he  provided  hy  Parliament  as  may 

he  determined  hy  Vie  Treasury  with  the  concurrence  of  the 

Lord  Chancellor. 

An  officer  attached  to  the  person  of  a  judge  shall  not  he 
entitled  to  any  pension  or  compensation  in  respect  of  his 
retirement  from  or  the  aholition  of  his  office,  except  so  far 
as  he  may  he  entitled  thereto  independently  of  this  Act;  hut 
every  other  officer  to  he  hereafter  appoint^  in  pursuance  of 
this  part  of  this  Act,  and  whose  whole  time  sliall  he  devoted 
to  the  duties  of  his  office,  shall  he  deemed  to  he  employed  in 
the  permanent  Civil  Service  of  Her  Majesty,  and  shall  he 
entitled,  as  »uch,  to  a  pension  or  eomjmisation  in  the  same 
manner,  and  upon  tlis  same  terms  and  conditions,  as  the 
other  permunent  civil  servants  of  Her  Majesty  are  entitled 
to  pension  or  compensation. 

This  section  is  repealed  by  s.  29  of  the  Act  of  1879,  post,  p.  163, 
and  the  more  specific  provisions  of  ss.  15  to  21  of  that  Act  are 
substituted  for  it,  secpoxf,  pp.  149 — 151  ;  s.  16  of  the  Act  of  1879,  in 
80  far  as  it  relates  to  salaries,  and  the  mode  of  fixing  them,  is 
modified  by  s.  20  of  the  Act  of  ISSl, post^  p.  169. 
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86.  Subject  to  the  provisions  hereinbefore  contained,  AfitlSTS, 
any  rights  of  natronage  and  other  rights  or  powers  inci-  ■■•  ^^*  ^' 
dent  to  any  Ciourt,  or  to  the  office  of  any  judge  of  any  g^^.  gg^ 
Court  whose  jurisdiction  is  transferred  to  the  said  High  Patnmage 
Court  of  Justice,  or  to  the  said  Court  of  Appeal,  in  »w.>t  other- 
respect  of  which  rights  of  patronage  or  other  rights  or  Jili!^di  7or. 
powers  no  provision  is  or  shall  be  otherwise  made  by  or 

under  the  authority  of  this  Act,  shall  be  exercised  as 
follows,  that  is  to  say :  if  incident  to  the  office  of  any 
existing  judge  shall  continue  to  be  exercised  by  such 
existing  judge  during  his  continuance  in  office  as  a  judge 
of  the  said  High  Court  or  of  the  Court  of  Appeal,  and 
after  the  death,  resignation^  or  removal  from  office  of 
such  existing  judge  shall  be  exercised  in  such  manner  as 
Her  Majesty  may  by  Sign  Manual  direct. 

87.  From  and  after  the  commencement  of  this  Act  all  8eot  87. 
persons  admitted  as  solicitors,  attorneys,  or  proctors  of  or  soiiciton 
bjr  law  empowered  to  practise  in  any  Court,  the  jurisdic-  neyu!****'' 
tion  of  which  is  hereby  transferred  to  the  High  Court  of 
Justice  or  the  Court  of  Appeal,  shall  be  called  solicitors 

of  the  Supreme  Court,  and  shall  be  entitled  to  the  same 
privileges  and  be  subject  to  the  same  obligations,  so  far 
as  circumstances  will  permit,  as  if  this  Act  had  not 
passed ;  and  all  persons  who  from  time  to  time,  if  this 
Act  had  not  passed,  would  have  been  entitled  to  be  ad- 
mitted as  sohcitors,  attorneys,  or  proctors  of  or  been  by 
law  empowered  to  practise  in  any  such  Courts,  shall  be 
entitled  to  be  admitted  and  to  be  called  solicitors  of  the 
Supreme  Court,  and  shall  be  admitted  by  the  Master  of 
the  Rolls,  and  shall,  as  far  as  circumstances  ^vill  permit, 
be  entitled  as  such  solicitors  to  the  same  pri\ilege8,  and 
be  subject  to  the  same  obUgations  as  if  this  Act  had  not 
passed. 

Any  solicitors,  attorneys,  or  proctors  to  whom  this 
section  applies  shall  be  deemed  to  be  officers  of  the 
Supreme  Court;  and  that  Court,  and  the  High  Court 
of  Justice,  and  the  Court  of  Appeal  respectively,  or  any 
division  or  judge  thereof,  may  exercise  the  same  jurisdic- 
tion in  respect  of  such  solicitors  or  attorneys  as  any  one 
of  Her  Majesty's  Superior  Courts  of  Law  or  Equity  might 
previously  to  the  passing  of  this  Act  have  exercised  in 
respect  of  any  solicitor  or  attorney  admitted  to  practise 
therein. 

Section  14  of  the  Act  of  1875,  j^ost^  p.  108,  enacts,  with  reference 
to  this  section,  as  follows : 
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A«tl87S,       S.  14.   "Whereas  ulider  8.87  of  the  principal  Act,  solicitors 
M.  87 — 89.  and  attorneys  will,  after  the  commencement  of  that  Act,  be  called 

solicitors  of  the  Supreme  Court :  Be  it  therefore  enact^  that — 

^ndinent  The  registrar  of  attomeva  and  solicitors  in  England  shall  be 
vidL  c.  w,  ^^^^  ^®  Registrar  of  Solicitors,  and  the  Loid  Chief  Justice  of 
».  87,  as  to  England,  the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 
eiMctments    Court  of  Common  Picas,  and  the  Lord  Chief  Baron,  or  any  two  of 

StwnS'^  **^^™'  ™*y»  ^™  *^™®  *^  *^™®»  ^y  regulation  adapt  any  enact- 
ments relating  to  attorneys,  and  any  declaration,  certificate,  or 
form  required  under  those  enactments  to  the  solicitors  of  the 
Supreme  Court  under  s.  87  of  the  principal  Act." 

Regulations,  dated  the  2nd  of  November,  1875,  were  issued  in 
pureuance  of  the  last-mentioned  section.  But  by  the  Solicitors 
Act,  1877  (40  &  41  Vict.  c.  25),  those  regulations  ceased  to  be  in 
force  on  the  Ist  Jan.,  1878.  The  making  of  reguhitions  on  the 
subject  is  for  the  future  governed  by  that  Act,  as  modified  iby 
H.  24  of  the  Act  of  1881,  2fo*t,  p.  171.  Regulations  were  made 
under  it  which  came  into  force  on  the  1st  January,  1878. 

The  effect  of  this  section  is  to  entitle  any  person  capable  of 
practising  in  any  of  the  Courts  consolidated  to  fonn  the  Supreme 
Court,  to  be  admitted  to  practise  in  any  branch  of  the  Supreme 
Court :  Be  Toller,  W.  N.  1875,  p.  254,  M.  R.  ;  Ori^p  v.  Martin, 
1  P.  D.  302.  But  it  did  not  'authorize  any  person  other  than 
a  proctor  of  the  Arehes  Court  to  practise  in  that  Court :  Orutp  v. 
Martin,  uhi  tmpra.  But  now,  by  the  Legal  Practitioners  Act,  1876 
(39  &  40  Vict.  c.  m),  and  the  Solicitoi-s  Act,  1877  (40  &  41  Vict, 
c.  25),  s.  17,  solicitors  of  the  Supreme  Court  may  appear  as  proctors 
in  any  ecclesiastical  court.  By  s.  2  of  the  Legal  Practitioners 
Act,  1877  (40  &  41  Vict  c.  62),  surrogates  and  other  unqualified 
practitioners  are  forbidden  to  take  instructions  for  or  prepare  any 
IMipers  on  which  to  found  or  oppose  a  grant  of  probate  or  letters 
of  administration. 

As  to  striking  off  the  rolls,  see  Be  Martin,  24  W.  R.  1 1 1,  C.  P.  D., 
and  Care  v.  Cave,  49  L.  J.  Ch.  656.  The  enactments  which 
(leal  with  the  subject  of  striking  off  the  rolls  are  the  6  &  7  Vict, 
c.  73,  ss.  28—32,  23  &  24  Vict.  c.  127,  ss.  24,  25,  and  37  &  38  Vict, 
c.  68,  ss.  7—11. 


PART  VI. 

Jurisdiction  op  Inferior  Courts. 


Seet.  88.  88.  It  shall  l)e  lawful  for  her  Majesty  from  time  to 
o?d^in^  time  by  Oi'der  in  Council  to  confer  on  any  Inferior  Court 
Conncu^to  of  civil  jurisdiction,  the  same  jurisdiction  in  Equity  and 
djctum^Su"'  "1  Admiralty  respectively,  as  any  County  Court  now  has. 
Inferior  or  may  hereafter  have,  and  such  jurisdiction,  if  and  when 
^""^  conferred,  shall  be  exercised  in  the  manner  by  this  Act 
directed. 

Sect  89.  89.  Every  Inferior  Court  which  now  has  or  whiclj  may 
FiSferiOT°'  ^^^  ^^^  passing  of  this  Act  have  jurisdiction  in  Equity, 
coiiS'  or  at  Law  and  in  Equity,  and  in  Admiralty  respectively, 
K"ty  and  shall,  as  re^rds  all  causes  of  action  within  its  jurisdic- 
Adminity  tiou  f  or  the  time  being,  have  power  to  grant,  and  shall 
juriKUction.  p^^^  jj^  ^y  proceeding  before  such  Court,  such  relief. 
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redress,  or  remedjr,  or  combination  of  remedies,  either  A«tl878, 
absolute  or  conditional,  and  shall  in  every  such  proceed-  "•  ^^»  ^- 
ing  give  such  and  the  like  effect  to  every  ground  of 
defence  or  counter-claim,  equitable  or  legal  (subject  to 
the  provision  next  hereinafter  contained),  in  as  full  and 
ample  a  manner  as  might  and  ought  to  be  done  in  the 
like  case  by  the  High  Court  of  Justice. 

See  SR.  24, 25,  ante^  pp.  18,  25,  and  notes  thereto.  By  s.  228  of  the 
Common  Law  Procedure  Act,  1852,  jxjwer  was  given  to  extend 
by  order  in  council  any  of  its  proviidons  or  any  of  the  rules  made 
under  it  to  any  inferior  court  of  record.  The*  C.  L.  P.  Acts,  1854 
and  1860,  contained  similar  ]x)wers.  The  Judicature  Acts  contain 
DO  corresponding  powers.  This  is  the  more  remarkable  as  it  is 
expressly  provided  that  the  inferior  courts  are  to  administer  the 
same  law  as  the  High  Court. 

S.  27  of  the  Act  of  1881. /7fM^,  p.  173,  enables  rules  made  under 
the  County  Courts  Act8  to  deal  with  any  matter  within  county 
court  jurisdiction,  which  Rules  of  Court  under  the  Judicature  Acts 
could  deal  with. 

By  virtue  of  this  section  a  County  Court  can,  In  an  action  within 
its  jurisdiction,  grant  an  injunction  against  a  nuisance,  and  compel 
obedience  thereto  by  attachment :  Martin  v.  BannUter,  4  Q.  B.  D. 
212,  affirmed,  4  Q.  B.  D.  491,  C.  A.  See,  too,  lilcharda  v.  Culleme, 
7  Q.  B.  D.  623,  C.  A. 

90.  Where  in  any  proceeding  before  any  such  Inferior  Beet.  90. 
Court  any  defence  or  counter-claim  of  the  defendant  in-  counter- 
volves  matter  beyond  the  jurisdiction  of  the  Court,  such  inferior" 
defence  or  counter-claim  shall  not  affect  the  competence  ^^^'^J"*^ 
or  the  duty  of  the  Court  to  dispose  of  the  whole  matter  thereftimi. 
in  controversy  so  far  as  relates  to  the  demand  of  the 
plaintiff  and  the  defence  thereto,  but  no  relief  exceeding 
that  which  the  Court  has  jurisdiction  to  administer  shall 
l)e  given  to  the  defendant  upon  any  such  counter-claim : 
Provided  always,  that  in  such  case  it  shall  be  lawful  for 
the  High  Court,  or  any  division  or  judge  thereof,  if  it 
shall  be  thought  fit,  on  the  application  of  any  party  to 
the  proceeding,  to  order  that  the  whole  proceeding  be 
transferred  from  such  Inferior  Court  to  the  High  Court, 
or  to  any  division  thereof ;  and  in  such  case  the  record  in 
such  proceeding  shall  be  transmitted  by  the  registrar,  or 
other  proper  officer,  of  the  Inferior  Court  to  the  said 
High  Court;   and   the  same  shall  thenceforth  be  con- 
tinued and  prosecuted  in  the  said  High  Court  as  if  it 
had  been  originally  commenced  therein. 

Under  this  and  the  preceding  section  an  inferior  court,  eg, 
the  Mayor's  Court  of  London  can  entertain  a  counter-claim  m 
respect  of  matters  which  arose  Yx^yond  its  local  jurisdiction,  but 
the  power  to  grant  relief  in  respect  of  such  counter-claim  is 
limited  to  the  amount  claimed  by  the  plaintiif:  DaviHy,  Flagataff 
MininjQ  CV.,  3  C.  1*.  D.  228,  C.  A.    As  to  the  wide  meaning  to  be 
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Act  1878,  given  to  the  worcl  'Mefence"  in  thi9  section,  see  per  Thesiger, 

••.  90—88.  L.  J.,  ibid,  at  p.  242. 

An  application  under  this  section  to  transfer  proceedings  from 

a  County  Court  to  the  High  Court  must  not  be  made  expartCy  but 
by  summons  :  AnotUy  W.  N.  1876,  p.  12,  Lindley,  J. 

Sect.  91.  91.  The  several  Rules  of  law  enacted  and  declared  by 
Rule*  of  taw  this  Act  shall  be  in  force  and  receive  effect  in  all  Courts 
lufeno/  whatsoever  in  England,  so  far  as  the  matters  to  which 
Courts.  gQQii  Rules  relate  shall  be  respectively  cognizable  by  such 
Courts. 

Bee  9.  25,  antVy  p.  25,  and  notes  thereto.  In  King  v.  HwtrlU' 
irorth,  4  Q.  B.  D.  371,  it  was  held  that  by  virtue  of  this  section 
O.  LV.  as  to  costs,  ap])lied  to  proceedings  in  the  Liverpool  Passage 
Court  The  attention  of  the  Court  does  not  seem  to  have  been 
called  to  the  terms  of  s.  17  of  the  Act  of  1875,  under  which  power 
is  given  to  regulate  the  costs  of  proceedings  in  the  Supreme  Court 
by  Rules  of  Court.  If  it  were  not  for  this  decision,  it  would  have 
seemed  clear  that  the  intention  of  this  section  was  merely  to  apply 
to  inferior  courts  the  rules  of  law  enacted  by  s.  25. 

As  regards  County  Courts,  it  is  now  provided  by  s.  27  of  the  Act 
of  1881,  pottty  p.  173,  that  the  power  to  make  rules  contained  in 
8.  32  of  the  19  &  20  Vict.  c.  108,  shall  extend  to  all  matters  within 
the  cognisance  of  County  Courts  which  could  be  dealt  with  by 
Rules  of  Court  under  the  Judicature  Acts. 


Transfer  of 
Imoks  and 
})a]ierH  to 
Supreme 
Court. 


PART  VII. 

Miscellaneous  Provisions. 

Sect.  02.         02.  All  books,  documents,  papers,  and  chattels  in  the 

Eossessiou  of  any  Court,  the  jurisdiction  of  which  is 
ereby  transferred  to  the  High  Court  of  Justice  or  to  the 
Court  of  Appeal,  or  of  any  officer  or  person  attached  to 
any  such  Court,  as  such  officer,  or  by  reason  of  his  being 
so  attached,  shall  be  transfen*ed  to  the  Supreme  Court, 
and  shall  be  dealt  with  by  such  officer  or  person  in  such 
manner  as  the  High  Court  of  Justice  or  the  Court  of 
Appeal  may  by  order  direct ;  and  any  person  failing  to 
comply  with  any  order  made  for  the  purpose  of  giving 
effect  to  this  section  shall  be  guilty  of  a  contempt  of  the 
Supreme  Court. 

8eet98.  1)3.  This  Act,  except  as  herein  is  expressly  directed, 
SJ^iIiL^aS^  shall  not,  unless  or  until  other  commissions  are  issued  in 
*''"'"'  pursuance  thereof,  affect  the  circuits  of  the  judges  or  the 
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issue  of  any  Commissions  of  Assize,  Nisi  Prius,  Oyer  and  Act  1878, 
Terminer,  Gaol  Delivery,  or  other  commissions  for  the  "•  ^— ^^' 
discharge  of  civil  or  criminal  business  on  circuit  or  other- 
wise, or  any  patronage  vested  in  any  judges  going  circuit, 
or  the  position,  salaries,  or  duties  of  any  officers  trans- 
ferred to  the  Supreme  Court  who  are  now  officers -of  the 
Superior  Courts  of  Common  Law,  and  who  perform  duties 
in  relation  to  either  the  civil  or  criminal  business  trans- 
acted on  circuit. 

By  8.  23  of  the  Act  of  1875,  pogtj  p.  113,  power  is  given  to  the 
Qneen  in  Council  to  alter  the  existing  circuits  and  make  the 
necessary  changes  incidental  thereto.  See  Orders  in  Council.  jw*tf 
pp.  690,  696.  As  to  winter  assizes,  see  Winter  Assizes  Act,  1876 
and  1877,  po$tf  pp.  697,  700.  As  to  spring  assizes,  sec  the  Spring 
Assi2e3  Act,  1879,  jpo^t,  p.  701.  See  also  note  to  s.  29,  a/itc^ 
p.  38. 

As  to  the  jurisdiction  of  judge,  and  oommissioncrs  on  circuit, 
see  8s.  26,  29,  37,  antcy  pp.  36,  50,  and  notes  thereto.' 

As  to  the  Counties  Palatine,  see  s.  99,  jfostj  p.  92. 

94.  This  Act,  except  so  far  as  herein  is  expressly  Sect  94. 
directed,  shall  not  aflPect  the  oflRce  or  position  of  Lord Saviiigwito 
Chancellor ;  and  the  officers  of  the  Lord  Chancellor  shall  ceiior. 
continue  attached  to  him  in  the  same  manner  as  if  this 

Act  had  not  passed ;  and  all  duties,  \f  hich  any  officer  of 
the  Court  of  Chancery  may  now  be  required  to  perfonn 
in  aid  of  any  duty  whatsoever  of  the  Lord  Chancellor, 
may  in  like  manner  be  required  to  be  performed  by  such 
officer  when  transferred  to  the  Supreme  Court,  and  by 
his  successors. 

95.  This  Act,  except  so  far  as  is  herein  expressly  8eot.  95. 
directed,  shall  not  affect  the  offices,  position,  or  functions  ^^'*"«"  *<* 
of  the  Chancellor  of  the  County  Palatine  of  Lancaster,     of  Loncai.' 

ter. 
The  Court  of  the  Chancellor  of  the  Duchy  and  County  Palatine 
of  Lancaster  is  not  affected  by  the  Act:  s.  16,  antPf  p.  9,  and  note 
thereto.  But  appeals  from  that  Court  will  be  to  the  Court  of 
Appeal :  s.  18,  antr,  p.  12.  By  s.  77,  antCj  p.  75,  the  Clerk  to 
the  Council  of  the  Duchy  is  not  to  be  an  officer  of  the  Supreme 
Court ;  his  duticR  in  respect  of  appeals  are  to  be  discharged  by  the 
officers  of  the  Court,  All  power  over  officers  of  the  Court  of 
Common  Fleas  of  Lancaster  hitherto  exercised  by  the  Chancellor 
of  the  Duchy  is  transferred  to  the  Lord  Chancellor :  s.  78,  antey 
p.  78.  And  the  power  of  making  rules  to  bind  them  is  transferred 
to  the  same  body  by  which  rules  for  the  Supreme  Court  may  be 
framc<l :  Ibid, 

90.  The  Chancellor  of  the  Exchequer  shall  not  be  a  Beet.  96. 
Judge  of  the  High  Court  of  Justice,  or  of  the  Court  of  saving  m  to 
Appsal,  and  shall  cease  to  exercise  any  judicial  functions  ^'^^*"*^''    ' 
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Act  1878,  hitherto  exercised  by  him  as  a  Judge  of  the  Court  of 

M.  w-iw.  Exchequer ;  but  save  as  aforesaid  he  shall  remain  in  the 

of  tiio  Ex-    same  position  as  to  duties  and  salary,  and  other  incidents 

ihSiffir'*""^  of  his  office,  as  if  this  Act  had  not  passed.    The  same 

order  and  course  with  respect  to  the  appointment  of 

sheriflfe  shall  be  used  and  observed  in  the  Exchequer 

Division  of  the  said  High  Court  as  has  been  heretofore 

used  and  observed  in  the  Court  of  Exchequer. 

See  now  as  to  sheriffs  s.  16  of  the  Act  of  1881,  /wj?^,  p,  168. 

8ect.  87.  97.  Nothing  in  this  Act  contained  shall  affect  the  office 
Saviiig  M  to  of  Lord  Treasurer,  except  that  any  Lord  Treasurer  shall 
Trewmrer  not  hereafter  exercise  any  judicial  functions  hitherto 
the^RTOdpt'  exercised  by  him  as  a  Judge  of  the  Court  of  Exchequer ; 
of  Ex.  and  nothing  in  this  Act  shall  affect  the  office  of  the 
chequer.      Receipt  of  the  Exchequer. 

8eet  88.         98.  When  the  great  seal  is  in  commission,  the  Lords 
i*">v*«*onj    Commissioners  shall  represent  the  Lord  Chancellor  for 
Seai^iSngin  the  purposes  of  this  Act,  save  that  as  to  the  Presidency 
coinmiMion.  ^f  ^he  Court  of  Appeal,  and  the  appointment  or  approval 
of  officers,  or  the  sanction  to  any  order  for  the  removal 
of  officers,  or  anv  other  act  to  which  the  concurrence  or 
presence  of  the  L«rd  Chancellor  is  hereby  made  neces- 
sary, the  powers  given  to  the  Lord  Chancellor  by  this 
Act  may  be  exercised  by  the  Senior  Lord  Commissioner 
for  the  time  being. 

As  to  the  great  seal  being  in  commission,  and  powers  of  the 
commissiouci^,  see  1  WiU.  k,  Mar.  c.  21. 

Sect.  88.         99.  From  and  after  the  commencement  of  this  Act,  the 
Pit)vision  as  Couutics  Palatine  of  Lancaster  and  Durham  shall  respec- 
miMioiris  in   lively  ccasc  to  be  Counties  Palatine,  so  far  as  respects  the 
p'Sj**"      ^^^^  ^^  Conmiissions  of  Assize,  or  other  like  Commis- 
sions, but  not  further  or  other\\^ise ;  and  all  such  Com- 
missions may  be  issued  for  the  trial  of  all  causes  and 
matters  within  such  comities  respectively  in  the  same 
manner  in  all  respects  as  in  any  other  counties  of  Eng- 
land and  Wales. 

8eet.  100.       100.  In  the  construction  of  this  Act,  unless  there  is 
tion^'***'   anytliing  in  the  subject  or  context  repugnant  thereto,  the 
tt^i^         se^'eral  words  hereinafter  mentioned  shall  have,  or  in- 
clude, the  meanings  following  (that  is  to  say) : 

"  Lord  Chancellor  "  shall  include  Lord  Keeper  of  the 

Great  Seal. 
"The  High  Court  of  Chancery"  shall  include  the  Lord 

Chancellor. 


PART  VII.  MISCELLANEOUS  PROVISIONS.  98 

"  The  Court  of  Appeal  in  Chancery  "  shall  include  the  Act  187S, 
Lord  Chancellor  br  a  judge  on  rehearing  or  appeal.     *•  ^^- 

** London  Court  of  Bankruptcy"  shall  include  the 
Chief  Judge  in  Bankruptcy. 

"  The  Treasury  "  shall  mean  the  Commissioners  of  her 
Majesty's  Treasury  for  the  time  being,  or  any  two 
of  them. 

**  Rules  of  Court "  shall  include  forms. 

"  Cause  "  shall  include  any  action,  suit,  or  other  origi- 
nal proceeding  between  a  plaintiff  and  a  defen- 
dant, and  any  criminal  proceeding  by  the  Crown. 

"  Suit  "  shall  include  action. 

"  Action  "  shall  mean  a  civil  proceeding  commenced 
by  writ,  or  in  such  other  manner  as  may  be  pre- 
8cril)ed  by  Bules  of  Court ;  and  shall  not  include 
a  criminal  proceeding  by  the  Crown. 

See  also  O.  I.  r.  1,  poMt,  p.  175. 

"Plaintiff"  shall  include  every  pei-son  asking  any 
relief  (otherwise  than  by  way  of  counter-claim  as 
a  defendant)  against  any  other  person  by  any 
form  of  proceeding,  whether  the  same  be  taken  by 
action,  suit,  petition,  motion,  summons,  or  other- 
wise. 

"Petitioner"  sliall  include  every  person  making  any 
application  to  the  Court,  either  by  petition, 
motion,  or  summons,  otherwise  than  as  against 
any  defendant. 

"  Defendant "  shall  include  every  person  served  with 
any  writ  of  summons  or  process,  or  served  w  ith 
notice  of,  or  entitled  to  attend  any  proceedings. 

"  Party  "  shall  include  every  person  served  with  notice 
of,  or  attending  any  proceeding,  although  not 
named  on  the  record. 

"  Matter  "  shall  include  every  proceeding  in  the  Court 
not  in  a  cause. 

"Pleading"  shall  include  any  petition  or  summons, 
and  also  shall  include  the  statements  in  wilting 
of  the  claim  or  demand  of  any  plaintiff,  and  of 
the  defence  of  any  defendant  thereto,  and  of  the 
reply  of  the  plaintiff  to  any  counter-claim  of  a 
defendant. 

"  Judgment "  shall  include  decree. 

"  Order  "  shall  include  rule. 

"  Oath  "  shall  include  solemn  affirmation  and  statutory 
declaration. 

"  Crown  Cases  Re9er^'ed  "  shall  mean  such  questions  of 
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Aet  1878,  law  resencd  in  criminal  trials  as  are  mentioned  in 

••  ^^-  the  Act  of  the  eleventh  and  twelfth  years  of  Her 

Majesty's  reign,  chapter  seventy-eight. 
"  Pension  "  shall  include  retirement  and  superannua- 
tion allowance. 
''  Existing  '*  shall  mean  existing  at  the  time  appointed 
for  the  commencement  of  this  Act. 
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38  &  39  VICT.  c.  77. 


[Note. — The  Seetiom  and partM  of  Section*  jyrinted  in  Italic  type 

are  repealed,"] 

An  Act  to  ameDd  and  extend  the  Supreme  Court  of  Act  1876. 

Judicature  Act,  1873. 

[11th  August,  1875.] 

Whereas  it  is  expedient  to    amend  and  extend  the 
Supreme  Court  of  Judicature  Act,  1878  : 

Be  it  therefore  enacted  by  the  Queen's  Most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
8piriti^  and  Temporal  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : — 

1.  This  Act  shall,  so  far  as  is  consistent  with  the  tenor  8«ot  1. 
thereof,  be  construed  as  one  with  the  Supreme  Court  of  short  title. 
Judicature  Act,  1873  (in  this  Act  referred  to  as  the  JSiSllm 

Erincipal  Act),  and  together  with  the  principal  Act  may  yjcJ^  c^ee^" 
e  cited  as  the  Supreme  Court  of  Judicatm^e  Acts,  1878 
and  1875,  and  this  Act  may  be  cited  separately  as  the 
Supreme  Court  of  Judicature  Act,  1875. 

2.  This  Act,  except  any  provision  thereof  which  is  8«ct  2. 
declared  to  take  eflTect  before  the  commencement  of  this  ^  ntof°A^'t. 
Act,  shall  commence  and  come  into  operation  on  the  1st 

day  of  November,  1875. 

Sectums  20,  21,  and  55  of  the  principal  Act  shall  not 
commence  or  come  into  operation  until  the  Ist  day  of 
November^  1876,  and  until  Vie  mid  secfiojis  come  into 
operation  an  appeal  may  he  brought  to  the  ffouse  of  Lords 
from  any  judgment  or  order  of  the  Court  of  Appeal  herein- 
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Aetia75,  after  mentioned  in  any  case  in  which  any  appeal  or  error 
"•  ^~^  miffht  now  he  brauyht  to  the  House  of  Lords  or  to  Her 
Majesty  in  Council  from  a  similar  judgment,  decree,  or 
order  of  any  Court  or  Judge  whose  jurisdictmi  m  by  the 
pfHficipal  Act  trafisferred  to  the  High  Court  of  Justice  oi' 
the  Court  of  Appeal,  or  in  any  case  in  which  leave  to  appeal 
shall  he  given  by  the  Court  of  Appeal, 

This  section,  except  so  much  of  it  as  fixed  the  commencement  of 
the  Act,  is  repealed  by  s.  2i  of  the  Act  of  187G,  poxt^  p.  HO. 
Appeals  to  the  House  of  Loixis  arc  now  rcgulatcd  bj  that  Act 
and  by  the  Orders  of  the  House  made  for  canying  it  into  effect. 
2f08t,  pp.  673,  ct  »tq. 

^[•^  ^'  3.  Whereas  by  section  five  of  the  principal  Act  it  is 

of^af&'s?'^^  provided  as  follows  :  "  that  if  at  the  commencement  of 
Vict  c.  tw,    this  Act  the  number  of  puisne  justices  and  junior  barons 
number*of    who  shall  bccome  Judges  of  the  said  High  Court  shall 
Judges.        exceed  twelve  in  the  whole,  no  new  Judge  of  the  said 
High  Court  shall  be  appointed  in  the  place  of  any  such 
puisne  justice  or  junior  baron  who  shall  die  or  resign  while 
such  whole  number  shall  exceed  twelve,  it  being  intended 
that  the  permanent  number  of  Judges  of  the  said  High 
Court  shall  not  exceed  twenty-one  ;  "  and  whereas,  having 
regard  to  the  state  of  business  in  the  several  Courts  whose 
jurisdiction  is  transferred  by  the  principal  Act  to  the  High 
Court  of  Justice,  it  is  expedient  that  the  number  of 
Judges  thereof  should  not  at  present  be  reduced  :  Be  it 
enacted,  that  so  much  of  the  said  section  as  is  herein- 
before recited  shall  be  repealed. 

The  Lord  Chancellor  shall  not  be  deemed  to  be  a  per- 
manent Judge  of  that  Court,  and  the  provisions  of  the 
said  section  relating  to  the  appohitmeut  and  style  of  the 
Judges  of  the  said  High  Court  shall  not  apply  to  the 
Lord  Chancellor. 

By  s.  2  of  the  Act  of  1877,  poat^  p.  142,  the  appointment  of  an 
additional  judge  of  the  High  Court  'n'as  authorised  who  is  attached 
to  the  Chancery  Division. 

By  8.  5  of  the  Act  of  1881,  jfrntty-p,  163.  the  appointment  of  a 
new  judge  in  the  place  of  the  Master  of  the  Rolb}  was  authorised, 
and  by  8.  6  of  the  same  Act.  7>(>/»^,  p.  164,  power  is  given  to  appoint 
a  new  jud^  to  the  Chancciy  Division  whenever  the  number  of 
judges  in  that  Division  is  i-educed  by  death  or  otherwise  below 
five. 

8eot  4  4.  Her  Majesty's  Court  of  Appeal,  in  this  Act  and  iu 

"fctourt of "  *'^®  principal  Act  referred  to  as  the  Court  of  Appeal,  shall 

LppeaL       be  constituted  as  follo^vs  :  There  shall  be  five  ex-officio 

Judges  thereof,  and  also  so  many  ordinary  Judges   not 
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exceeding  three  at  any  one  Jime,  as  Her  Majesty  shall  from  Act  1876, 
time  to  time  appoint.  **^' 

The  ex-officio  judges  shall  be  the  Lord  Chancellor,  the 
Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls, 
the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the 
Lord  Chief  Baron  of  the  Exchequer. 

The  first  ordinary  judges  of  the  said  Court  shall  be  the 
present  liords  Justices  of  Appeal  in  Chanceiy,  and  such 
one  other  person  as  Her  Majesty  may  be  pleased  to  ap- 
point by  Letters  Patent.  Such  appointment  may  be  made 
either  before  or  after  the  commencement  of  this  Act,  but 
if  made  before  shall  take  effect  at  the  commencement  of 
the  Act. 

The  ordinary  judges  of  the  Court  of  Appeal  shall  be 
styled  Justices  of  Appeal. 

The  Lord  Chancellor  may  by  wTiting,  addressed  to  the 
President  of  any  one  or  more  of  the  following  divisions 
of  the  High  Court  of  Justice,  that  is  to  say,  the  Queen's 
Bench  Division,  the  Common  Pleas  Division,  the  Ex- 
chequer Division,  and  the  Probate,  Divorce,  and  Admiralty 
Di\Tsion,  request  the  attendance  at  anytime,  except  during 
the  times  of  the  spring  or  summer  circuits,  of  an  addi- 
tional judge  from  such  division  or  divisions  (not  being 
ex-officio  judge  or  judges  of  the  Court  of  Appeal),  at  the 
sittings  of  the  Court  of  Appeal,  and  a  judge,  to  be  selected 
by  the  division  from  which  his  attendance  is  requested, 
shall  attend  accordingly. 

Every  additional  judge,  during  the  time  that  he  attends 
the  sittings  of  Her  Majesty's  Court  of  Appeal,  shall  have 
all  the  jurisdiction  and  powers  of  a  judge  of  the  said 
Court  of  Appeal,  but  he  shall  not  otherwise  be  deemed  to 
be  a  judge  of  the  said  Court,  or  to  have  ceased  to  be  a 
judge  of  the  dinsion  of  the  High  Court  of  Justice  to 
which  he  belongs. 

Section  fifty-four  of  the  principal  Act  is  hereby  repealed, 
and  instead  thereof  the  iollowing  enactment  shall  take 
efiect :  No  judge  of  the  said  Court  of  Appeal  shall  sit  as 
a  judge  on  the  hearing  of  an  appeal  from  any  judgment 
or  order  made  by  himself,  or  made  by  any  Divisional  Court 
of  the  High  Court  of  which  he  was  and  is  a  member. 

Whenever  the  office  of  an  ordinary  judge  of  the  Court 
of  Appeal  becomes  vacant  a  new  judge  may  be  appointed 
thereto  by  Her  Majesty  by  Lcttcra  Patent. 

Bv  s.  4  of  the  Great  Seal  Act,  1880  (43  &  44  Vict.  c.  10),  the 
mode  of  passing  Letteis  Patent  for  the  appointment  of  judges  of 
the  Court  of  Appeal  is  prescribed  as  follows  : 

B.  4.  ^YLclca.s  by  the  Supreme  Court  of  Judical  are  Act,  1875, 

F 


^     iMt. 
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A«t  l>Tfi,   HI")  tlic  Appellate  Jurisdiction  Art,  I9TS.  onltnary  jutl(n»  of  Her 

H.  4  -  fl.     Mnjcsty'H  Court  of  AjukmI  arc  to  be  appointed  by  Her  Majesty  by 

l.i'MurH  Pftleut,  but  no  provision  is  made  rep|>ectin|[  the  mode  of 

IHi-siiig  Nuch  Lcttem  Patent;  Be  it  therefore  enacted  as  follows  : 

Tlie  letters  Patent  for  ap)>ointing  an  onlinnry  jndfce  of  Her 
JInjesty'H  ('onrt  of  Appeal  rfiall  1)0  jiaMcil  in  tlie  same  manner  in 
whieli  Ijcllen  Patent  tor  apjioiiitinp  the  judges  of  Her  Majesty's 
lli^Ii  Cuiul  of  Justice  arc  jiaHsctl  niiilcr  the  Great  ScaL 

Ah  to  the  jurisdiction  of  the  (?ourt  of  Apjicil,  see  »<.  IS  and  19 
ijf  tile  pnncijial  Act,  iinti;  \i.  12,  and  note  thereto.  As  to  the 
|imr1ico  on  apiwals,   sec  O.  LVIil.,  jm«f,   p.  417,  and   notes 

The  wonU  in  this  scetion  limit ing  the  num1)cr  of  ortUiiary  ju(l([cs 
of  the  Court  of  Apjicnl  to  ihitHi  are  iciicaletl  by  s.  IS  of  the  Act  at 
18"ii,if""f,  p.  131.     That  Bection  fixes  the  limit  at  Biit 

lly  H.  2of  the  Actof  1881, 2H''/.  p.  162,  the  Master  of  the  Rolls 
U  made  n  judge  of  ap)ical  only,  nml  by  s.  3  an  existing  vacancy  is 
not  to  Iw  filial  up,  anil  the  numlwr  of  oniinaiy  judges  of  the  Court 
iif  Appeal  is  henceforth  to  lie  five  ;  and  liy  s.  ^  the  President  of 
the  Proliatc,  Jcc.  Dirision  is  made  an  r.r-rifKi';ii  member  of  theConrt 
of  Apiical. 

IJv  H.  19  of  the  Act  of  1876  it  is  iirovidcd,  that  "  where  a  judjje 
of  the  Hi);h  Court  of  Justice  has  been  rctjuetled  to  attend  as  an 
nihlitional  juilire  at  the  sittiiiKS  of  the  Court  of  Ap]>cal  under  s.  4 
of  the  Suinitme  Court  of  Judicature  Act,  I8T3  («>).  such  judge 
shall,  although  the  period  has  cxpireil  during  which  his  attendance 
Kia  requesteti,  attend  the  sittintrs  of  the  Court  of  Appeal  for  the 
pur)>ose  of  giriu);  judgment  or  othcnvisc  in  ivlatinn  to  any  case 
which  may  have  liecii  lieani  by  the  Court  of  Ajijieal  during  his 
attendance  on  the  Court  of  Apiienl." 

By  s.  4  of  the  Act  of  1877,  ^imrr.  p.  143,  the  style  of  the  ordinary 
ju<lges  of  the  Court  of  Appeal  is  "  LonU  Justicef  of  Appeal." 

Kys.  11  of  the  Act  of  !eHl,j«"/,p.  Ififi.  a  judge  who  was  not 
jireseiit  and  acting  as  a  nicmlicr  of  a  Divisional  Court  who«e 
judgment  is  ap)ieideil  from  in  not  to  l)c  deomcil  a  mcmler  of  that 
Court  for  the  purposes  of  this  section. 

BMt.  B.  ri.  All  the  judges  of  the  High  Court  of  Jiuttice,  and 

Tuiiurp  "f     of  the  Court  of  Appeal  reepectively,  with  the  exception  of 

jirivi-s',  niHi  the   Lord  Chancellor,  shall  hold'  their  offices  as  such 

I.ln™! "'      ji'dges  rcBpectively  during  good  behaviour,  Bubiect  to  a 

liuiiiiKH  iir>t  power  of  removal  by  Her  Majcstv,  on  an  address  pre- 

H.™*"*""  scnted  to  Her  Majesty  by  both  flousca  of  Parliament. 

cuinuioua.    Xq  judgc  of  Cither  of  the  said  Courte  shall  be  capable  of 

being  elected  to  or  of  sitting  in  the  House  of  Commons. 

£;'ery  person  appointed  after  the  passing  of  this  Act  to 

111!  jud<^  of  either  of  the  said  Courts  (other  than  the 

Ijiird  Chancellor),  when  he  enters  on  the  execution  of  his 

ot^ee,  shall  take  iu  the  presence  of  the  Lord  Chancellor, 

thu  oath  of  allegiance,  and  judicial  oath  as  defined  by  the 

I'riuiiiBsory  Oaths  Act,  186«.    The  oatha  to  be  taken  by 

lliL-  Lord  Chauccllor  shall  he  the  same  as  heretofore. 

).  The  Lord  Chancellor  shall  l)e  President  of  the  Court 
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of  Appeal;   the  other  ex-officio  judges  of  the  Court  of  Aotl87fi, 
App^  shall  rank  in  the  order  of  their  present  respective  "•  ^~^' 
oi^cial  precedence.    The  ordinary  judges  of  the  Court  of  precedence 
Appeal,  if  not  entitled  to  precedence  as  Peers  or  Privy  o'Judgei*. 
CouncilIorB,  shall  rank  according  to  the  priority  of  their 
respective  appointments  as  such  judges. 

The  judges  of  the  High  Court  of  Justice  who  are  not 
also  judges  of  the  Court  of  Appeal  shall  rank  next  after 
the  judges  of  the  Court  of  Appeal,  and,  among  them- 
selves (subject  to  the  provisions  in  the  principal  Act  con- 
tained as  to  existing  judges),  according  to  the  priority  of 
their  respective  appointments. 

7.  Any  jurisdiction  usually  vested  in  the  Lords  Justices  Sect  7. 
of  Appeal  in  Chancery,  or  either  of  them,  in  relation  to  ^^JJ^"°^ 
the  persons  and  estates  of  idiots,  lunatics,  and  persons  of  justices  in 
unsound  mind,  shall  be  exercised  bv  such  judge  or  judges  J^^^' 
of  the  High  Court  of  Justice  or  Court  of  Appeal  as  may 

be  intrusted  by  the  sign  manual  of  Her  Majesty  or  Her 
successors  with  the  care  and  commitment  of  the  custody 
of  such  persons  and  estates  ;  and  all  enactments  referring 
to  the  Lords  Justices  as  so  intrusted  shall  be  construed  as 
if  such  judge  or  judges  so  intrusted  had  been  named 
therein  instead  of  such  Lords  Justices :  Provided  that 
each  of  the  persons  who  may  at  the  commencement  of 
the  principal  Act  be  Lords  Justices  of  Appeal  in  Chancery 
shall,  during  such  time  as  he  continues  to  be  a  judge  of 
the  ("oiu^  of  Appeal,  and  is  intrusted  as  aforesaid,  retain 
the  jurisdiction  vested  in  him  in  relation  to  such  persons 
and  estates  as  aforesaid. 

See  8.  17  of  the  Act  of  1873,  ante,  p.  10. 

8.  Whereas,  by  section  eleven  of  the  principal  Act,  it  Seot.  8. 
if  provided  as  follows  :  "  Every  existing  judge  who  is  by  Admimity 
this  Act  made  a  judge  of  the  High  Court  of  Justice,  or  re^tri?^ 
an  ordinary  judge  of  the  Court  of  Appeal  shall,  as  to 
tenure  of  office,  rank,  title,  salary,  pension,  patronage, 

and  powers  of  appointment  or  dismissal,  and  all  other 
privileges  and  disqualifications,  remain  in  the  same  con- 
dition as  if  this  Act  had  not  passed  ;  and,  subject  to  the 
change  effected  in  their  jurisdiction  and  duties  by  or  in 
pursuance  of  the  provisions  of  this  Act,  each  of  the 
said  existing  judges  shall  be  capable  of  performing  and 
liable  to  perform  all  duties  which  he  would  have  been 
capable  of  performing  or  liable  to  perform  in  pursuance 
of  any  Act  of  Parliament,  law,  or  custom,  if  this  Act 
had  net  paseed.    No  judge  appointed  before  the  passing 

F  2 
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Act  1875,  of  this  Act  shall  be  required  to  act  under  auy  commissioa 
*•  ^'      of  assize,  nisi  prius,  oyer  and  terminer,  or  gaol  delivery, 
unless  he  was  so  liable  by  usa<^e  or  custom  at  the  com- 
mencement of  this  Act : " 

And  whereas  the  Judge  of  the  High  Court  of  Ad- 
miralty is  by  the  principal  Act  appointed  a  judge  of  the 
High  Court  of  Justice : 

And  whereas  such  judge  is,  as  to  salary  and  pension, 
inferior  in  position  to  the  other  puisne  judges  of  the 
superior  courts  of  common  law,  but  holds  certain  eccle- 
siastical and  other  offices,  in  addition  to  the  office  of 
Judge  of  the  High  Court  of  Admiralty : 

And  whereas  it  is  expedient  that  such  judge,  if  he  be 
willing  to  relinquish  such  other  offices,  should  be  placed 
in  the  same  position  as  to  rank,  salary,  and  pension,  as 
the  other  puisne  judges  of  the  superior  courts  of  common 
law : 

Be  it  enacted  that — 

If  the  existing  Jiidge  of  the  High  Court  of  Admiralty 
under  his  hand  signifies  to  the  Lord  Chancellor  in  writing, 
before  the  commencement  of  the  principal  Act,  that  he  is 
willing  to  relinquish  such  other  offices  as  aforesaid,  and 
does,  before  the  commencement  of  the  principal  Act, 
resign  all  other  offices  of  emolument  held  by  him,  except 
the  office  of  Judge  .of  the  High  Court  of  Admiralty,  he 
shall,  from  and  after  the  commencement  of  the  principal 
Act,  be  entitled  to  the  same  rank,  salary,  and  pension,  as 
if  he  had  been  appointed  a  judge  of  the  High  Court  of  Jus- 
tice immediately  on  the  commencement  of  the  principal 
Act,  with  this  addition,  that,  in  reckoning  service  for  the 
purposes  of  his  pension  his  service  as  a  Judge  of  the  High 
Court  of  Admiralty  shall  be  reckoned  in  the  same 
manner  as  if  the  High  Court  of  Justice  had  been  estab- 
lished at  the  time  of  his  accepting  the  office  of  Judge  of 
the  High  Court  of  Admiralty,  and  he  had  continued  from 
such  time  to  be  a  judge  of  the  said  High  Court  of 
Justice. 

The  present  holder  of  the  office  of  registrar  of  Her 
Majesty  in  Ecclesiastical  and  Admiralty  causes  shall,  as 
respects  any  appeals  in  which  he  would  otherwise  be  con- 
cerned coming  within  the  cognizance  of  the  Court  of 
Appeal,  be  deemed  to  be  an  officer  attached  to  the 
Supreme  Court;  and  the  office,  so  far  as  respects  the 
duties  in  relation  to  such  appeals  as  aforesaid,  shall  be 
deemed  to  be  a  separate  office  within  the  meaning  of 
section  seventy-seven  of  the  principal  Act,  and  may  be 
dealt  with  accordingly.    He  shall  be  entitled,  in  so  far  as 
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he  sufitains  any  Iobs  of  emoluments  by  or  in  consequence  Act  1875, 
of  the  principal  Act  or  this  Act,  to  prefer  a  claim  to  the    "•  ^»  ^' 
Treasury  in  the  same  manner  as  an  officer  paid  out  of  fees 
whose  emoluments  are  affected  by  the  passing  of  the 
principal  Act  is  entitled  to  do  under  section  eighty  of  the 
principal  Act. 

Subject  as  aforesaid,  the  person  who  is,  at  the  time  of 
the  passing  of  this  Act,  registrai*  of  Her  Majesty  in 
Ecclesiastical  and  Admiralty  causes,  shall,  notwithstand- 
ing anything  in  the  principal  Act  or  this  Act,  have  the 
same  rank  and  hold  his  office  upon  the  same  tenure  and 
upon  the  same  terms  and  conditions  as  heretofore ;  but  it 
shall  be  lawful  for  Her  Majesty,  by  Order  in  Council 
made  upon  the  recommendation  of  the  Lord  Chancellor, 
with  the  concurrence  of  the  Treasury,  to  make,  notwith- 
standing anything  contained  in  any  Act  of  Parliament, 
such  arrangements  with  respect  to  the  duties  of  the  said 
last-mentioned  office,  either  by  abolition  thereof  or  other- 
wise, as  to  Her  Majesty  may  seem  expedient :  Provided 
that  such  Order  shall  not  take  effect  during  the  con- 
tinuance in  such  office  of  the  said  person  so  being 
registrar  at  the  time  of  the  passing  of  this  Act,  without 
his  assent. 

Every  Judge  of  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  said  High  Court  of  Justice  appointed 
after  the  passing  of  this  Act  shall,  so  far  as  the  state  of 
business  in  the  said  Division  will  admit,  share  wibh  the 
judges  mentioned  in  section  thirty-seven  of  the  principal 
Act  the  duty  of  holding  sittings  for  trials  by  jury  in 
London  and  Middlesex  and  sittings  under  commissions  of 
assize,  oyer  and  temiiner,  and  gaol  delivery. 

See  B.  11  of  the  Act  of  1873,  antej  p.  6. 

9.  The  London  Court  of   Bankruptcy  shall  not  be  Beet.  9. 
united  or  consolidated  with  the  Supreme  Court  of  Judi-  JiJJJJjij*"^ 
cature,  and  the  jurisdiction  of  that  Court  shall  not  be  u^nkruiitcy 
transferred  under  the  principal  Act  to  the  High  Court  of  "rou^fe^eii 
Justice,  but  shall  continue  the  same  in  all  respects  as  if  to  High 
such  transfer  had  not  been  made  by  the  principal  Act,  jS^S^ef 
and  the  principal  Act  shall  be  construed  as  if   such 
union,  consolidation,  and  transfer  had  not  been  made : 
Provided  that — 

(1.)  The  office  of  Chief  Judge  in  Bankruptcy  shall  be 
filled  by  such  oub  of  the  judges  of  the  High 
Court  of  Justice  appointed  since  the  passing  of 
the  Bankruptcy  Act,  1869,  or,  with  his  consent, 
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Act  1875,  of  sach  one  of  the  judges  appointed  prior  to  the 

M.  MO^  passing  of  the  laBt-inentioned  Act,  as    may  be 

appointed  by  the  Lord  Chancellor  to  that  office ; 

and 

(2.)  The  appeal  from  the  London  Court  of  Bank- 
ruptcy shall  lie  to  the  Court  of  Appeal,  in  accor- 
dance with  the  principal  Act. 

See  Rs.  3, 16,  and  18  of  the  Act  of  1873,  antCy  pp.  2,  9,  12,  and 
notes  thereto  ;  and  as  to  the  practice  on  appeals,  see  O.  LVIII., 
2i08ty  p.  417. 

Beet.  10.  10.  Whereas,  by  section  twenty-five  of  the  principal 
Amendment  Act,  after  reciting  that  it  is  expedient  to  amend  and 
Vict  c.  o(j,  declare  the  law  to  be  thereafter  administered  in  England 
raSi'Suw  ^  ^^  *'^®  matters  next  thereinafter  mentioned,  certain 
npon  (Mjruin  cnactinents  are  made  with  respect  to  the  law,  and  it  is 
iuminiKtra.  expedient  to  amend  the  said  section:  Be  it  therefore 
tion  and       euactcd  as  follows : — 

procoedinji.  Sub-scction  ouc  of  clausc  twenty-five  of  the  principal 
Act  is  hereby  repealed,  and  instead  thereof  the  following 
enactment  shall  take  effect ;  (.that  is  to  say,)  in  the  ad- 
ministration by  the  Court  of  the  assets  of  any  person 
who  may  die  after  the  commencement  of  this  Act,  and 
whose  estate  may  prove  to  be  insufficient  for  the  payment 
in  full  of  his  debts  and  liabilities,  and  in  the  winding  up 
of  any  company  under  the  Companies  Acts,  18G2  and 
18G7,  whose  assets  may  prove  to  be  insufficient  for  the 
payment  of  its  debts  and  liabilities  and  the  costs  of 
winding  up,  the  same  rules  shall  prevail  and  be  observed 
as  to  the  respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  provable,  and  as 
to  the  valuation  of  annuities  and  future  and  contingent 
liabilities  respectively,  as  may  be  in  force  for  the  time 
being  under  the  Law  of  Bankruptcy  with  respect  to  the 
estates  of  persons  adjudged  bankrupt;  and  all  persons 
who  in  any  such  case  would  be  entitled  to  prove  for  and 
receive  dividends  out  of  the  estate  of  any  such  deceased 
person,  or  out  of  the  assets  of  any  such  company,  may 
come  in  under  the  decree  or  order  for  the  admmistratioa 
of  such  estate,  or  under  the  winding  up  of  such  company, 
and  make  such  claims  against  the  same  as  they  may 
respectively  be  entitled  to  by  virtue  of  this  Act. 

In  sub-section  seven  of  the  said  section  the  reference 
to  the  date  of  the  passing  of  the  principal  Act  shall  be 
deemed  to  refer  to  the  date  of  the  commencement  of  the 
principal  Act. 

The  sub-section  of  the  priuciiml  Act  now  repealed  assimilated 
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the  Chanoeiy  rule  an  to  the  rights  of  sccnrod  cnxlitors  in  case  of  Act  1175, 
insolvency  to  that  in  force  in  Bankruptcy ;  but  it  left  the  rule  in      g.  10. 

winding  up,  which  was  the  same  as  the  Chancery  rule,  unaffected. — 

The  new  rule  places  all  the  cases  u}x)n  the  same  footing.  AdmlniBtra- 

This  section  which  supersedes  sub-s.  1  of  k.  26  of  the  Act  of  tion  and 
1873,  came  into  force  on  the  1st  November,  1876.     It  is  not  retro-  ^»»**"*K-"P- 
spective  in  its  operation :  lie  Jotfenh  Suehe  <J*  Co,,  1  Ch.  D.  48, 
M.  R. ;  Shrrtrin  v.  Selkirk,  12  Ch.  D.  GS,  C.  A. 

Before  this  section  came  into  force,  the  rule  in  winding  np 
proceedings  was  that  a  secured  creditor  was  entitled  to  prove  for 
the  full  amount  of  his  debt  and  not  merely  for  the  balance  after 
realizing  or  valuing  his  security :  Killock''*  Cmtc,  3  L.  11.  Ch.  7C9. 
But  now  that  the  bankruptcy  rule  is  applied  he  can  only  prove 
for  the  balance  :  i?r  WMemsea  Briokftorks,  16  Ch.  D.  at  p.  343, 

C.  A. 

The  section  deals  with  two  distinct  subjects,  namely  the  admi- 
nistration of  the  estates  of  deceaaed  persons  dying  insolvent,  and 
winding  up  prooeedingH,  but,  for  the  most  part,  the  same  con- 
siderations apply  to  them  both. 

This  section  does  not  apply  to  or  affect  an  executor's  right  of 
retainer,  nor  does  the  existence  of  a  right  of  retainer  make  him  a 
secured  creditor  within  it :  Lit  v.  Nnttal,  12  Ch.  D.  61,  C.  A. ; 
nor  does  the  section  affect  the  priority  of  a  judgment  cretlitor. 
A  judgment  creditor  who  has  obtained  but  not  served  a  garnishee 
order  nitti  against  the  debtor  of  a  company,  before  any  ])etition  to 
wind  it  up  has  been  presented,  is  not  a  secured  creditor  at  the 
time  of  tne  commencement  of  the  winding  up :  lie  Stttnhoju' 
SilhAtone  Collitriett  Co.,  11  Ch.  D.  160,  C.  A. ;  Smith  v.  Morgaiu 
5  C.  P.  D.  337.  This  section  does  not  apply  to  administration  ])ro. 
ceedings  the  bankruptcy  rules  as  to  the  effect  of  non-registration 
of  bills  of  sale  :  lu  rv  Knott,  7  Ch.  D.  649,  n. :  see  at  p.  660. 

But  this  section  does  apply  and  incorporate  the  rules  of  bank- 
ruptcy as  to  proof  of  contingent  liabilities :  Ite  liri{hje»,  17  Ch. 

D.  343 ;  and  the  rules  as  to  valuation  (Bankruptcy  Rules  99,  109, 
111)  when  a  secuixKl  creditor  seeks  to  prove  for  a  balance: 
miliaatit  V.  llopkiuM,  18  Ch.  D.  370,  C.  A. ;  but  see  Itc  Carmarthnt' 
Mhirr  uinthracitc  Coal  Co.,  45  L.  J.  Ch.  200;  and  lit-  Kit  Hill 
Titttnel.  16  Ch.  D.  590.  So  too  it  imports  the  pmvisions  of  s.  31 
of  the  Bankruptcy  Act,  1869,  which  enable  a  citxlitor  to  prove  in 
icspect  of  a  liability  existing  at  the  time  of  adjudication  and 
which  ripens  into  a  debt  during  the  banki^uptcy.  Therefore  the 
bolder  of  a  fire  jwlicy  was  allowed  to  prove  for  the  full  amount 
of  the  \i()l\cy  against  the  company  which  was  being  wound  up, 
although  the  fire  took  place  after  the  winding-up  oider  had  Ix^cn 
luade  :  lie  Northvrn  Cmntie*  of  England  Inmirancv  Co,,  17  Ch.  D. 
337,  M.  R.  As  rcganlfl  s.  32  of  the  Bankruptcy  Act,  1869,  which  gives 
priority  to  certain  debts,  it  has  been  held  by  Malins,  V.-C,  in  Itv 
AsMoriutinn  of  Land  Financivrs^  16  Ch.  D.  373,  and  by  Jesscl,  M.R., 
in  He  Norton,  Iron  Worhx  6V).,  26  W.  R.  63,  that  sub-s.  2,  which 
gives  priority  to  wages  of  clerks  or  servants  over  other  debts  is 
imported  into  administration  and  winding  up  proceedings  ;  while  it 
has  Tjcen  held  by  Malins,  V.-C,  in  Ite  Iteyent  United  Service 
Storen,  38  L.  T.  130  (reversc<l  on  ap])enl  on  another  ground.  8 
Ch.  D.  616),  and  by  Jessel,  M.  R.,  in  Ite  Alhityn  Steel  and  HV/r 
(h,,  7  Ch.  D.  547,  that  sub-s.  1,  which  gives  priority  to  Queen's 
taxes  and  parochial  and  other  rates  over  other  debts,  is  not 
imported  into  administration  and  winding  up  nroceedings. 
Tt  seems  Impossible  to  reconcile  the  decisions  on  tnc  two  sub- 
sections. 
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AetlSTft,       This  ««cotion  does  not   import    into   winding  np  proceedings 

f.  10,  11.   the  provi^inns  of  s.  6  of  the  Bankruptcy  Act,  1869,  relating  to 

—  petitiouinjf  cretlitors:  J/«H»r  v.  AHijltt- Italian  Bank,  10  Ch.  D.  681, 

AdminiBtra-  M.  R. ;  nor  the  provisioiLS  of  8.  84  of  that  Act  as  to  the  landlord's 

tion  ;ui«i        ri<.'ht  of  <li-itivss  for  one  year's  rent,  for  s.  34  df)es  not  make  the 

wiiH  iiii?-  p.  |^p,j|^)p^j  ^  secunxl  creditor  :    Thoma*  v.  Patent  Lionitf  Ih.,  17 

Ch.  D.  2o<),  C.  A-.  affirmintrMalins.  V.-C,  in  Jit  Coal  CtmJtumern^ 

A**orirttinfi,  4  Ch.  D.  62o.  and  Hall,  V.-C,  in  Jtf  BrUhjttcattr 

JCntihuTfintj    Co.,  12  Ch.   D.    181  ;    nor  the  provisions  of  s.   87 

as  to   the   sheriff  holdiusr  for  fourteen   days    the    proceeds   of 

prKxls    taken    in    execution  :   lie     U'ithei^njtta    Brlckfrorlttt,    16 

Ch.  D.  337,  C.  A.,  atlirmiiig  Frv,  J.,  in  Jit  Richard*  ,5-  Co.,  11 

Ch.  D.  676.  and  Hall,  V.-C.  in  /jjrjwrte  Baihratj  Steel  and  Plant 

Co.,  8  Ch.  D.  18.^,  and  overruling  JcsncI,  M.  R.,  in  lie  Printing 

and  Xumerical  Itt'tjitftering   Co.,  8  Ch.  D.  535,  and  Bacon,  V.-C, 

in  Be  Stockton  Iron  FHrnace  C\t.,  10  Ch.  D.  335,  revcrse<l  on 

ap|>eal  on  another   grouml,   10    Ch.   D.   349,   C  A.  ;    nor    the 

power  of  disclaimer  given  by  s.  23  of  the  Bankruptcy  Act,  1869  : 

In  He    lycMtbtntrne   Grorc  Brajnrtf  Co.^  5  Ch.  D.  248 :   nor  tliu 

rules  in   baiikrui>tcy  as  to   reputed  ownership  and  fraudulent 

preference;  Be  CrHwlin  Maduct  Work*  Co,j\l  Ch. D.  755,  M.  R.  ; 

see  too  Be    Withe rnsea  Briektrork*    Co,y  16  Ch.  D.  at  341   j>er 

James,  L.  J. 

It  seems  to  follow  from  the  decisions  in  GilVn  CuJtCy  12  Ch.  D.  755, 
Bacon,  V.-C,  Be  Whitehtrnjte,  9  Ch.  D.  595.  M.  R.,  and  JB>  jMrte 
Brannrhite,  48  L.  J.  Ch.  463,  Fiy,  J.,  that  the  mutual  credit  rules 
in  bankruptcy  are  not  imjKirted  by  this  section,  but  see  a  contrary 
opinion  expresscHl  by  Bacon,  V.-C.,  in  CamjthelV*  Catte,  4  Ch.  1). 
475. 

The  discretion  given  by  s.  87  of  the  Companies  Act,  1862,  to  the 
Court  to  give  leave  to  a  judgment  creditor  who  has  seized  but  lias 
not  realized  at  the  date  of  the  winding  up  order  to  proceed  with  his 
execution  is  not  affected  by  this  section  :  Be  Taylor^  8  Ch.  D. 
183,  Hall,  V.-C 

This  section  does  not  affect  the  rule  in  Dsinding  up  entitling  a 
creditor  who  is  also  a  shareholder  in  the  company  to  receive  a 
dividend  on  his  debt  if  he  has  paid  all  calls  made  when  the 
dividend  was  declared  :  Be  We»t  of  England  Bank^  12  Ch.  D. 
823,  Fry,  J. 

Under  this  section  judgment  for  administration  is  equivalent 
to  adjudication  in  bankruptcy,  and  therefrom  a  creditor  whose 
debt  bears  interest,  is  entitled  only  to  interest  up  to  the  date  of 
judgment  and  not  up  to  the  date  of  payment :  BoiKell  v.  GumcUy 
13  Ch.  D.  136  M.  R 

8«et.  11.  11.  Subject  to  any  Rules  of  Court  and  to  the  provi- 
ProWnion  u  gious  of  thc  priiicipal  Act  and  this  Act  and  to  the  power 
aiiy  piaTnUff  of  transfer,  every  person  by  whom  any  cause  or  matter 
<»j{^Ject  to  may  be  commenced  in  the  said  High  Court  of  Justice 
ch<M«e  in  shall  assigu  such  cause  or  matter  to  one  of  the  divisions 
JIi!!!l' le  wui  ^^  ^^  ^^^  ^i^h  Court  as  he  may  think  fit,  by  marking 
sue  -in  the  document  by  which  the  same  is  commenced  \vith  the 
for  3«  &"?"  name  of  such  ^vision,  and  giving  notice  thereof  to  the 
Vict.  c.  tw,    proer  officer  of  the  court ;  Provided  that — 

(1.)  All  interlocutory  and  other  steps  and  proceedings 
in  or  before  the  said  High  Court  in  any  cause  or 
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matter  subsequent  to  the  commencemeut  thereof,  Act  1876, 
shall  be  taken  (subject  to  wiy  Rules  of  Court  and    ■•  H*  12. 
to  the  power  of  transfer)  in  the  division  of  the 
said  High  Court  to  which  such  cause  or  matter  is 
for  the  time  being  attached ;  and 

(2.)  If  any  plaintiff  or  petitioner  shall  at  any  time 
assign  his  cause  or  matter  to  any  division  of  the 
said  High  Court  to  which,  according  to  the  Rules 
of  Court,  or  the  provisions  of  the  principal  Act  or 
this  Act,  the  same  ought  not  to  be  assigned,  the 
Court,  or  any  judge  of  such  division,  upon  being 
informed  thereof,  may,  on  a  summary  application 
at  any  stage  of  the  cause  or  matter,  direct  the 
same  to  be  transferred  to  the  division  of  the  said 
Court  to  which,  according  to  such  rules  or  provi- 
sions, the  same  ought  to  have  been  assigned,  or  he 
may,  if  he  think  it  expedient  so  to  do,  retain  the 
same  in  the  division  in  which  the  same  was  com- 
menced ;  and  all  steps  and  proceedings  whatsoever 
taken  by  the  plaintiff  or  petitioner,  or  by  any  other 
party  in  any  such  cause  or  matter,  and  all  orders 
made  therein  by  the  Court  or  any  judge  thereof 
before  any  such  transfer  shall  be  valid  and  effec- 
tual to  all  intents  and  pui*pose8  in  the  same  man- 
ner as  if  the  same  respectively  had  been  taken 
and  made  in  the  proper  division  of  the  said  Court 
to  which  such  cause  or  matter  ought  to  have  been 
assigned;  and 

(3.)  Subject  to  Rules  of  Court,  a  peraon  commencing 
any  cause  or  matter  shall  not  assign  the  same  to 
the  Probate,  Divorce,  and  Admiralty  Division, 
unless  he  would  have  been  entitled  to  commence 
the  same  in  the  Court  of  Probate,  or  in  the  Court 
for  Divorce  and  Matrimonial  causes,  or  in  the 
High  Court  of  Admiralty,  if  this  Act  had  not 
passed. 

See  as  to  choice  of  Division,  0.  V.,  rr.  4,  vt  neq.^  jto»t,  p.  193, 
and  note  thereto.  As  to  transfer,  see  0.  LI.,  pont^  p.  388,  as  to 
the  assignment  of  particular  subjects  to  })articular  divisions  of  the 
High  Court,  sec  s.  34  of  the  Act  of  1873,  awtv^  p.  47.  See  also  s.  16, 
ante,  p.  9,  and  note  thereto. 

12.  Every  appeal  to  the  Court  of  Appeal  shall,  where  Sect.  18. 
the  subject-matter  of  the  appeal  is  a  final  order,  decree,  ^.jJJJ."^*"' 
or  judgment,  be  heard  before  not  less  than  three  judges  Apical! 
of  the  said  Court  sitting  together,  and  shall,  when  the 
subject-matter  of  the  appeal  is  an  interlocutory  order, 

F  3 
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Act  1876,  decree,  or  judgineut,  be  heard  before  not  less  than  two 

*^  ^*'     judges  of  the  said  Court  sitting  together. 

interiocu-        ^^7  doubt  which  luay  arise  as  to  what  decrees,  orders, 
tory  or  iiiiai  or  juogmeuts  are  final,  and  wliat  are  interlocutory,  shall 
''™'         be  determined  by  the  Court  of  Appeal. 

Subject  to  the  provisions  contained  in  this  section  the 
Court  of  Appeal  may  sit  in  two  divisions  at  the  same 
time. 

By  8.  100  of  the  Act  of  1873,  "order"  shall  include  rule. 

As  to  the  jurisdiction  of  the  Court  of  Appeal,  see  ss.  18  and  19  of 
the  Act  of  1873,  anff^  p.  12,  and  note  thereto ;  and  as  to  the 
practice  uiwn  apjxials  see  0.  LVIII.,  poittt  p.  417,  and  notes 
thereto. 

It  is  not  always  easy  to  determine  what  judg:ment8  or  orders  are 
interlocutory  and  what  are  final.  The  distinction  is  important 
for  three  reasons. 

1.  An  appeal  from  an  interlocutory  order  can  l)e  heard  by  two 
judges  under  this  section.  As  to  this,  see  the  Meniomndum  of 
Practice,  lOth  Noveml)er,  1876,  cited  1  Ch.  D.  41,  specifying  what 
appeals  should  lie  heard  Ixifore  thrce  judges,  and  the  comments  of 
James,  L.J.,  thei-eon,  in  Phcyxcy  v.  Pheynt'ij,  12  Ch.  D.  at  p.  307,  C.A. 

2.  The  time  for  ap))caling  fiom  an  interlocutory  order  is  twentj'- 
one  days,  while  the  time  for  api)ealing  fi-om  a  final  order  in  an 
action  is  one  vear  :  see  O.  LVIll.,  r.  IT),  pont,  p.  427. 

3.  By  0.  XXXVJI.,  r.  3,  post,  p.  343,  affidavits  on  interlocutory 
motions  may  extend  to  matters  of  information  and  Iwlief  instead 
of  being  confined  to  matters  which  the  deponent  is  able  of  his  own 
knowledge  to  prove  ;  and  by  0.  LVIII.,  r.  ^, po»t,  p.  421,  further 
evidence  may  be  given  upon  interlocutory  appeals  to  the  Court  of 
Appeal  without  special  leave. 

In  determining  whether  a  judgment  or  order  is  interlocutor}',  for 
purposes  of  time,  the  form  of  the  proceeding  must  be  looked  at  : 
White  V.  Witt,  6  Ch.  D.  at  691,  C.  A.,  jxjr  Jessel,  M.  R.  The  fol- 
lowing  have  been  held  to  be  interlocutory,  namely  :  An  order  to 
vary  a  Chief  Clerk's  certificate  ;  and  it  is  immaterial  that  the  order 
is  included  in  an  order  on  further  consideration  which  is  final  : 
Cummins  v.  Ilpron,  4  Ch.  D.  787,  G.  A.  ;  White  v.  mtt,  6  Ch.  D. 
589,  C.  A.  ;  seft  however  Laird  v.  Jiriggs,  16  Ch.  D.  663,  C.  A., 
cited  below.  An  oitier  on  a  creditor's  claim  in  an  adminis- 
tration suit:  Traill Y.  Jackson,  4  Ch,  D.  7,  C.  A, ;  and  see  Pheijsfy 
V.  Pheysey,  12  Ch.  D.  305,  C.  A.  An  order  made  on  an  applica- 
tion that  a  case  should  be  tried  with  a  jury  :  Smindell  v.  Jilr- 
mingham  Syndicate,  3  Ch.  D.  127,  C.  A.  An  order  making  a  rule 
absolute  for  a  new  trial:   lllyhton  v.  Treherne,  48  L.  J.  Ex.  167, 

C.  A.  An  order  discharging  a  rule  for  a  new  trial :  Wilks  v.  Judge, 
W.  N.  1880,  p.  98,  C.A.  An  order  empowering  the  plaintiff  to  sign 
judgment  on  a  specially  indorsed  writ  under  0.  XIV. :  Standanl 
jyiscouut  Co,  V.  La  Orange,  3  C,  P.  D.  67,  C.  A.  An  order  for 
judgment  on  an  interpleader  issue  :  Me  Andrew  v.  Barlter,  7  Ch. 

D.  701,  C.  A.  An  order  on  a  motion  to  vary  a  special  referee's 
report :  Dunkirk  Colliery  Q).  v.  Lerer,  26  W.  R.  841,  C.  A.  A 
judgment  upon  a  si)ecial  case  stated  by  an  arbitrator  who  is  there- 
upon to  make  his  award :  Collins  v.  Vestry  of  Paddington,  5  Q. 
B.  D.  368,  C.  A.  The  findings  of  a  judge  on  is-sues  of  fact  tried 
separately  from  the  rest  of  the  action :  Krehl  v.  Burrel,  10  Ch.  D. 
420,  C.  A.,  as  explained  by  Dollman  v.  Jones,  12  Ch.  D.  663,  C.  A. ; 
but  see  Potter  y.  action,  C  Ex.  D.,  138,  C.  A.,  at  p.  139. 
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But  a  judgment  allowing  or  oyemiUng  a  demurrer  is  final :  Act  1876, 
Tromell  V.  Shrntmi,  8  Ch.  D.  318,  C.  A^  and  sec  Collitu  v.  Vi'«tri/  n.  12, 13. 

of  PaddingtoH,  5  Q.  B.  D.  at  370,  C.  A.    So  too  is  an  oixler  dis- 

mifising  an  action.    See  InternatUmal  Financial  Society  v.  City  interlom- 
of  Mitscaw  Gatt  Co.,  7  Ch.  D.  241,  C.  A.,  and  miutler  v.  Jlaneoclt^  tory  or  final 
3  Q.  B.  D.  83 ;  and  so,  too,  is  an  order  for  judgment  for  part  of  orders. 
the  claim  under  0.  XL.  r.  11  :  see  Att.'Gen,  v.  Great  ila»tcrn 
Railway,  48  L.  J.  Ch.  429,  C.  A.     See  further,  lie  Stochtirn.  Iron, 
Q».,  10  Ch.  D.  335.  C.  A.,  as  to  winding  up ;  Mantden  y.  Lanca' 
shire  and  Yorhthire  Raihrmjy  7  Q.  B.  D.  641,  C.A.,  as  to  costs  at 
trial 

Under s.  25,  sub-s.  8,  of  the  Act  of  1873,  which  enables  a  receiver 
to  be  ap()ointed  by  an  "interlocutory  order,"  it  was  held  that, 
after  final  judgment,  a  creditor  might  have  a  receiver  api)ointcd 
in  order  to  obtain  equitable  execution  :  Smith  v.  Ctwell,  6  Q.  B. 
D.  75  (C.  A,). 

Where  a  party  at  the  trial  applied  for  leave  to  amend,  which  was 
refused  and  judgment  was  subsequently  given  against  him,  it  was 
held  that  an  appeal  from  the  judgment  included  an  appeal  from 
the  order  refusing  leave  to  amend  and  that  no  separate  appeal  from 
such  order  was  necessary :  Laird  v.  Jirigyx,  16  Ch.  D.  663,  C.  A. 
See,  however,  Cummins  v.  Jlrron,  4  Ch.  D.  787,  C.  A.,  cited  above. 

By  O.  LVlil.  r.  li.posty  p.  427,  no  interlocutory  onlcr  or  rule 
from  which  there  lias  Ixsen  no  appeal  shall  opcmtc  so  as  to  bar 
or  prejudice  the  Court  of  Appeal  from  giving  such  decision  upon 
the  appeal  as  shall  seem  just. 


13.  Whereas  by  section  sixty  of  the  principal  Act  it  is  Boot.  13. 
provided  that  for  the  purpose  of  facilitating  the  prosecu-  ^/"*"j3\"f"' 
tion  in  country  districts  of  legal  proceedings,  it  shall  be  3o&37Vi.t. 
lawful  for  Her  Majesty  by  Order  in  Council  from  time  to  S',g^*J  ^* 
time  to  direct  that  there  shall  be  district  registrars  in  regi«trare. 
such  places  as  shall  be  in  such  Order  mentioned  for  dis- 
tricts to  be  thereby  defined  ;  and  whereas  it  is  expedient 
to  amend  the  said  section :  Be  it  therefore  enacted  that — 

Where  any  such  Order  has  been  made,  two  persons 
may,  if  required,  be  appointed  to  perform  the  duties  of 
district  registrar  in  any  district  named  in  the  Order,  and 
such  persons  shall  be  deemed  to  be  joint  district  regis- 
trars, and  shall  perform  the  said  duties  in  such  manner 
as  may  from  time  to  time  be  directed  by  the  said  Order, 
or  any  Order  in  Council  amending  the  same. 

Moreover  the  registrar  of  any  inferior  court  of  record 
having  jurisdiction  in  any  part  of  any  district  defined  by 
such  Order  (other  than  a  County  Court),  shall,  if  ap- 
pointed by  Her  Majesty,  be  qualified  to  be  a  district 
n^trar  for  the  said  district,  or  for  any  and  such  part 
thereof  as  may  be  directed  by  such  Order,  or  any  Order 
amending  the  same. 

Every  district  registrar  shall  be  deemed  to  be  an  officer 
of  the  Supreme  Court,  and  be  subject  accordingly  to 
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Aetl876,  the  jarisdictiou  of  such  Court,  and  of  the  divisions 
"•  ^»"-^g-  thereof. 

Appoint.  By  8.  22  of  the  Act  oE  1876:   "A  district  re<?istrar  of  the 

depiitv  by     ^uprcnie  Court  of  Judicature  may  from  time  to  time,  but  in  each 

district         case  with  the  approval  of  the  Lord  Chancellor,  and  subject  to 

registrur.       such  regulations  as  the  Lord  Chancellor  may  from  time  to  time 

make,  appoint  a  dcput}'.  and  all  acts  authorized  or  required  to  be 

done  by,  to,  or  before  a  district  registrar  may  be  done  by,  to,  or 

before  any  deputy  so  a])i>ointed  ;  provided  always,  that  in  no  case 

such  appointment  shall   be  made  for  a  period  excee<ling  three 

months.    This  section  slmll  come  into  force  at  the  time  of  the 

passing  of  this  Act." 

As  to  the  apiwintment  of  District  Registrars  and  their  districts, 
see  ss.  60,  ct  /»/v/.,  of  the  Act  of  1873.  antvy  p.  65,  and  note^ 
'thereto.  As  to  pn)ccedings  in  District  Registries,  see  0.  V.,  r.  1, 
j)0)tt,  ]).  191,  and  note  thereto ;  0.  XII.,  rr.  1  to  5,  pogt,  p.  21u  ; 
O.  XXX.y,,j)0Mt,  p.  308,  and  notes  thereto,  and  0.  LIV.,  r.  2a, 
2fost,  p.  401. 

Beet  14.  14.  Whereas  under  section  eighty-seven  of  the  principal 
Amendment  Act,  soHcitors  and  attomeys  will  after  the  commencement 
Vict  c.  M,    of  that  Act  be  called  solicitors  of  the  Supreme  Court :  Be 

elmcameilte  ^^  thcrcforc  enacted  that — 

relating  tt>  The  registrar  of  attomeys  and  solicitoi's  in  England 
attorneys.  ^^^y\  be  Called  the  registrar  of  solicitors,  and  the  Lord 
Chief  Justice  of  England,  the  Master  of  the  Rolls,  the 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  and 
the  Lord  Chief  Baron,  or  any  two  of  them,  may,  from 
time  to  time,  by  regulation  adapt  any  enactments  relating 
to  attorneys,  and  any  declaration,  certificate  or  fonn  re- 
quired under  those  enactments  to  the  solicitors  of  the 
Supreme  Court  under  section  eighty-seven  of  the  principal 
Act. 

Soc  B.  87  of  the  Act  of  1873,  atitCf  p.  87,  and  note  theieta 

Sect.  16.         15,  It  shall  be  lawful  for  Her  Majesty  from  time  to 

hiferioi^^™  time,  by  Order  in  Council,  to  direct  that  the  enactments 

court  of      relating  to  appeals  from  county  courts  shall  apply  to  any 

"^""'*        other,  inferior  court  of  record ;  and  those  enactments, 

subject  to  any  exceptions,  conditions,  and  limitations 

contained  in  the  Order,  shall  apply  accordingly,  as  from 

the  date  mentioned  in  the  Order. 

As  to  appeals  from  County  Courts  see  8. 45  of  the  principal  Act, 
(mtCf  p.  55,  and  note  thereto. 


8eet.  16.         IG.  The  Rules  of  Court  in  the  first  schedule  to  this  Act 
hi  ist  shall  come  into  operation  at  the  commencement  of  this 
Dstitu*  Act,  and  as  to  all  matters  to  which  they  extend  shall 
'8«  *  thenceforth  regulate  the  proceedings  in  the  High  Court  of 
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Jasticc  and  Court  of  Appeal.    Bat  sach  Rules  of  Court  Act  1876, 
and  also  all  auch  other  fiules  of  Court  (if  any)  as  may  be  ^;  ^®»  ^'^i 
made  after  the  passing  and  before  the  commencement  of  37  vict  c. 
this  Act  under  the  authority  of  the  next  section  may  be  ^i,^lJ[j;*"** 
annulled  or  altered  by  the  authority  by  which  new  Rules 
of  Court  may  be  made  after  the  commencement  of  this  Act. 
See  note  to  next  section. 

17.  Her  Majesty  may  at  any  time  after  the  passing  and  geet  17. 
before  the  conmiencement  of   this    Act,  by  Order  in  pmviHinii  ns 
ConncO,  made  upon  the  recommendation  of  the  Lord  ^c"*^,lJ*"* 
Chancellor,  and  the  Lord  Chief  Justice  of  England,  the  BuiVHof 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the  ^'iJj,;?^^^'^ 
Common  Pleas,  the  Lord  Chief  Baron  of  the  Exchequer,  «»nm>ei»ce- 
aud  the  Lords  Justices  of  Appeal  in  Chancery,  or  any  Act',--!!i'*'* 
five  of  them,  and  the  other  judges  of  the  several  Courts  J^^'^jy ^j^.'^"" 
intended  to  be  united  and  consolidated  by  the  principal  vict.  c.  w, 
Act  as  amended  by  this  Act,  or  of  a  .majority  of  such  2*'  J[J;^*^' 
other  Judges,  make  any  further  or  additional  Rules  of  schedule. 
Court  for  carrying  the  principal  Act  and  this  Act  into 
effect,  and  in  particular  for  all  or  any  of  the  following 
matters,  so  far  as  they  are  not  provided  for  by  the  Rules 
in  the  first  Schedule  to  this  Act ;  that  is  to  say, 

(1.)  For  regulating  the  sittings  of  the  High  Court  of 
Justice  and  the  Court  of  Appeal,  and  of  any 
Divisional  or  other  Courts  thereof  respectively, 
and  of  the  Judges  of  the  said  High  Court  sitting 
in  Chambers ;  and 

(2.)  For  regulating  the  pleading,  practice,  and  proce- 
dure in  the  High  Court  of  Justice  and  Court 
of  Appeal ;  and 

(3.)  Generally,  for  regulating  any  matters  relating  to 
the  practice  and  procedure  of  the  said  Courts 
respectively,  or  to  the  duties  of  the  officers 
thereof,  or  of  the  Supreme  Court,  or  to  the  costs 
of  proceedings  therem. 

From  and  after  the  commencement  of  this  Act,  the  ^J,""!!?***"' 
Supreme  Court  may  at  any  time,  with  the  concurrence  of  36  &  37  vict. 
a  majority  of  the  Judges  thereof  present  at  any  meeting  ®-  **»  "•  "*• 
for  that  purpose  held  (of  which  majority  the  Lord  Chan- 
cellor shall  be  one),  alter  and  annul  any  Rules  of  Court 
for  the  time  being  in  force,  and  have  and  exercise  the 
same  power  of  making  Rules  of  Court  as  is  by  this  sec- 
tion vested  in  Her  Majesty  in  Council  on  the  recommen- 
dation of  the  said  Judges  before  the  commencement  of 
this  Act. 


110  SUPREME  COURT  OF  JUDICATURE  ACT,  1875. 

Act  1876,  All  Rules  of  Court  made  iu  pursuance  of  this  scctiou 
__  *1  ^^'_  ^^^^^  ^  ^^^^  before  each  House  of  Parliament  within  such 
time  aud  shall  be  subject  to  be  annulled  in  such  manner 
as  is  in  this  Act  provided. 

All  Rules  of  Court  made  in  pursuance  of  this  section, 
if  made  before  the  commencement  of  this  Act,  shall  from 
and  after  the  commencement  of  this  Act,  and  if  made 
after  tlie  commencement  of  this  Act,  shall  from  and  after 
they  come  into  operation,  regulate  all  matters  to  whith 
they  extend,  until  annulled  or  altered  in  pursuance  of 
this  section. 

The  reference  to  certain  Judges  in  section  twenty-seven 
of  the  principal  Act  shall  be  deemed  to  refer  to  the 
Judges  mentioned  in  this  section  as  the  Judges  on  whose 
recommendation  an  Order  in  Council  may  be  made. 

By  s.  100  of  the  Act  of  1873,  "  Rules  of  Court  shall  include 
forms." 
Rule  Com-         By  s.  17  of  the  Act  of  187fi,  the  constitution  of  the  Rule  Cc^m- 
iiiitU'i?.  mittee  is  altered,  and,  finally,  by  s.  19  of  the  Act  of  1881, 7>/'*/. 

p  169,  the  power  to  make  rules  is  vcstetl  in  anv  five  or  niore  of 
the  following  persons,  of  whom  the  Lord  Chancellor  must  Ihj  one, 
namely  :  the  Lonl  Chancellor,  the  Lord  Chief  Justice,  the  Master 
of  the  Rolls,  the  President  of  the  Proljate  Division,  and  four  other 
judges  of  the  Ruprcme  Court  to  be  nominated  in  writing  by  the 
Lord  Chancellor. 
Rulen.  As  to  laying  rules  of  Court  iKjforc  Parliament  in  ])ursuance  of 

the  directions  in  this  section  (s.  17),  hoe  s.  20  of  this  Act,y;i'*^, 
p.  110. 

The  jurisdiction  to  make  nilcs  is  marked  out  by  numcn)us  sec- 
tions of  which  the  jHtisent  is  the  most  important.  The  enact- 
ments  which  give  general  powere  or  are  of  general  application, 
are  the  following  : — 

s.  16  of  this  Act,  itvjfra,  p.  108,  brings  into  o])cration  the  rules 
in  the  firet  schedule  thereto,  and  gives  power  to  alter  or  annul 
them  by  rule. 

The  present  section  gives  gencml  powers  to  ixgulate  sittings, 
pleading,  practice,  pixx?edure,  costs,  and  tlic  duties  of  officers. 

s.  24  of  this  Act  J  jwMf  J  p.  116,  gives  power  to  regulate  by  rules 
the  ])ayment  of  money  into  or  out  of  court. 

s.  22*  of  the  Act  of  1879  (the  Officers'  Act)  gives  ])ower  to  make 
rules  for  the  imrjjoses  of  that  Act ;  and  further  enacts,  that  when 
any  Act  authorises  or  directs  rules  to  Ixi  made  to  carry  out  its 
provisions,  the  provisions  of  s.  17  of  the  Act  of  1875  shall  extend 
to  those  rules.  Sec  also  ss.  12,  24,  26,  27  of  the  Act  of  lS7\),p<n(f, 
pp.  147,  152. 

8.  6  of  the  Statute  Law  Revision  and  Civil  Procetluro  Act,  1881 
(44  &  45  Vict,  c,  59),  extends  the  power  to  make  rules  given  by 
H.  17  of  the  Act  of  1875  to  all  proceedings  by  or  against  the 
Crown. 

8. 19  of  this  Act,  2)oi(tf  p.  Ill,  preserves  the  existing  practice 
and  procedure  in  criminal  matters  subject  to  Kules  of  Court. 

B.  18  of  this  Act,  j)o»f,  p.  Ill,  preserves  the  |)owers  of  the  Presi- 
dent of  the  Probate  and  Divorce  Division  to  make  rules  in  divorce 
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and  probate  matters  under  the  authority  giyen  by  the  20  &  21   Act  1875 
Vict,  c  77,  9.  30,  and  the  20  &  21  Vict.  c.  85,  s.  53.  „^  17—19. 

8.  Ifi  of  the  Act  of  1876,  ^(wf,  p.  13fi,  gives  power  to  the  Presi- —  * 

dent  of  the  Court  of  Appeal,  with  the  concurrence  of  three  judges  »  | 
of  appeal,  to  make  regulations  as  to  the  sittings  of  the  Court  of        ^' 
Appc^L 

Hules  of  Court  made  under  the  Judicature  Acts  referred  to  have 
statutory  force,  and  supersede  all  enactments  prior  to  the  Judi- 
cature Acts  which  are  in  any  way  inconsistent  with  such  Rules 
of  Court;  for  instance,  O.  LV.  as  to  costs  supersedes  and  im- 
pliedly repeals  the  21  Jac.  1,  c.  16  as  to  costs  in  slander  where  less 
than  40j*.  is  recovered  :  Garnett  v.  Bradley^  3  App.  Cas.  944,  H.  L. ; 
bat  it  seems  that  Rules  of  Court  cannot  override  or  vary  the  pro- 
visions of  the  Judicature  Acts  themselves  :  see  Longman  v.  East^ 
3  C.  P.  D.  142,  C.  A. 

As  to  regulations  concerning  accounts  kept  with  the  Bank  of 
England,  see  s.  24,  po»tf  p.  124,  and  as  to  the  regulation  of  court 
fees  and  their  collection,  see  a.  26^  post,  p.  116,  and  note  thereto. 

18.  All  Rules  and  Orders  of  Court  iu  force  at  the  time  8eet.  18. 
of  the  comineucement  of  this  Act  in  the  Court  of  Probate,  Ppovi«ioH  m 
the  Court  for  Divorce  and  Matrimouial  Causes,  aud  the  ProuJtol"^ 
Admiralty  Court,  or  iu  relation  to  appeals  from  the  Chief  wvorte.'ami 
Judge  in  Bankruptcy,  or  from  the  Court  of  Appeal  iu  coiXf  ^* 
Chancery  in  bankruptcy  matters,  except  so  far  as  they  JJt{fo  hJ!^,J 
are  expressly  varied  by  the  first  Schedule  hereto  or  by  c\>nrt,-ifi* 
Ilules  of  Court  made  by  Order  in  Council  before  the  com-  f^r'af^  "7 " 
mencement  of  this  Act,  shall  remain  and  be  in  force  in  vict.  c.  iu, 
the  High  Court  of  Justice  and  in  the  Court  of  Appeal  *'  '^' 
respectively,  until  they  shall  respectively  be  altered  or 
annulled  by  any  Rules  of  Court  made  after  the  com- 
mencement of  this  Act. 

The  present  Judge  of  the  Probate  Court  and  of  the 
Court  for  Divorce  and  Matrimonial  Causes  shall  retain, 
and  the  president  for  the  time  being  of  the  Probate  and 
Divorce  Di>asion^  of  the  High  Court  of  Justice  shall  1  sic 
have,  with  regard  to  non-contentious  or  common  fonn 
business  in  the  Probate  Court,  the  powers  now  confeiTed 
on  the  Judge  of  the  Probate  Court  by  the  thirtieth  sec- 
tion of  the  twentieth  and  twenty-first  years  of  Victoria, 
chapter  seventy-seven,  and  the  said  Judge  shall  retain, 
and  the  said  president  shall  have,  the  powers  as  to  the 
making  of  rules  and  regulations  conferred  by  the  fifty- 
third  section  of  the  twentieth  and  twenty -first  years  of 
Victoria,  chapter  eighty-five. 

See  note  to  last  section,  and  see  lie  Jiaum,  9  Ch.  D.  271,  C.  A., 
as  to  the  old  bankruptcy  rules  as  to  appeals. 

19.  Subject  to  the  First  Schedule  hereto  and  any  Rules  Sect.  19. 
of  Court  to  be  made  under  this  Act,  the  practice  and  Provision  a 
procedure  in  all  criminal  causes  and  matters  whatsoever  JSo^^"ure,^ 
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Aet  1875,  iu  the  High  Court  of  Justice  and  iu  the  Court  of  Appeal 
M.  19—81'  respectively,  including  the  practice  and  procedure  with 
subject  tn  rcspcct  to  Crowu  Cases  Reserved,  shall  he  the  same  as  the 
remahih i"^^'  practicc  and  procedure  in  similar  causes  and  matters 
miaftemu—  bcfor©  the  Commencement  of  this  Act. 

in  Hubntitu- 

ilri'L- v  *       ^ce  88.  19  and  47  of  the  Act  of  1873,  atitey  pp.  12,  58,  and  notes 

c'w'H.\f  thereto. 

Beet.  20.  20.  Nothing  iu  this  Act  or  in  the  First  Schedule  hereto, 
Pj^*>ji»n  M  or  in  any  Rules  of  Court  to  be  made  under  this  Act,  save 
aflv-ctinL'  *  ^  f^r  as  Tclatcs  to  the  power  of  the  Court  for  special 
Jvideuce  or  ^^^^^^  to  allow  dcpositious  or  affidavits  to  be  read,  shall 
juries,- in  affcct  the  mode  of  gi^^ng  evidence  by  the  oral  examination 
for  3«  &  37'"  of  witnesses  in  trials  by  juiy,  or  the  rules  of  evidence,  or 
Vict  c.  66,    the  law  relating  to  jurymen  or  juries. 

See  a»ff%  p.  73.  As  to  evidence  generally  see  0.  XXXVII. 
and  0.  XXX  VI 1 1.,  ^>«*^,  pp.  342,  347,  and  notes  thereto. 

Sect.  21.  21.  Save  as  by  the  principal  Act  or  this  Act,  or  by  any 
Provision  Rulcs  of  CouTt,  mav  be  otherwise  provided,  all  fonus  and 
exiHting       mcthods  of  proccdurc  which  at  the  commencement  of  this 

cwul  nTien  ^^^  ^^^^^  ^^  ^^^"^  "^  ^"7  ^^  ^^^  Courts  whosc  jurisdiction 
not  incoii-    is  by  thc  principal  Act  or  this  Act  transferred  to  the  said 
tiii^Acror*  High  Court  and  to  thc  said  Court  of  Appeal  respectively. 
Court -In    ^^^^^^^  ^^  ^^y  virtue  of  any  law,  custom,  general  order,  or 
HubHtituUon  rules  whatsoever,  and  which  are  not  inconsistent  with  the 
vict!^cf  6?    principal  Act  or  this  Act  or  with  any  Rules  of  Court,  may 
8. 73.  '    '    continue  to  be  used  and  practised,  in  the  said  High  Court 
of  Justice  and  the  said  Couit  of  ApjMjal  respectively,  in 
such  and  the  like  cases,  and  for  such  and  the  like  pur- 
poses, as  those  to  which  they  would  have  been  applicable 
in  the  respective  Courts  of  which  the  jurisdiction  is  so 
transferred,  if  the  principal  Act  and  this  Act  had  not 
passed. 

Where  the  Act  and  Rules  contain  no  provision  in  point,  and 
there  was  a  variance  between  the  practice  of  the  Common  Law  and 
Chancery  Courts,  that  practice  winch  appears  on  the  whole  most 
convenient  'will  now  be  adopted :  KewhiffglH'hij'tlu'-St'a  Gas  C\k 
V.  ArmHnmg,  13  Ch.  D.  310,  C.  A.  For  instance,  where  there  was 
a  written  submission  to  arbitration,  the  practice  at  common  law 
was  to  make  the  submission  a  rule  of  court,  while  in  equity  thc 
award  only  was  made  a  rule  of  court.  The  common  law  practice 
is  the  more  convenient  of  the  two,  and  is  to  Ixj  adopted  for  the 
future :  Re  OgUahy'a  Arbitration,  W.  N.  1879,  p.  188,  M.  K. ; 
Joneit  V.  J(mi%  14  Ch.  D.  693,  C.  A.  In  Le  Grange  v.  Mc Andrew, 
4  Q.  B.  D.  211,  the  equity  rule  as  to  dismissing  an  action  was  fol- 
loived.  See  fuiiher  Pringle  v.  Gloag,  10  Ch.  D.  676,  Laming  v. 
Gee,  10  Ch.  D.  715  ;  iVi/r«f  v.  Lurnford,  13  Ch.  D.  764,  as  to  the 
survival  of  the  old  practice.  See  further  note  to  s.  25,  sub.-s.  11, 
ante,  p.  36. 

As  to  the  canon  of  construction  for  determining  when  the  old 
practice  is  inconsistent  with  the  new  see  Garnett  v.  Bradley 
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3  App.  Cafl.  944,  H.  L.,  when  it  was  held  that  O.  LV.  as  to  costs  Act  1875, 
was  inoonBistent  with,  and  superseded  the  21  Jac.  1,  c.  16,  s.  3  as  ■■.  81 — 88. 

to  cost8  in  slander. 

See  further  0.  I.  r.  Sfpostj  p.  183,  which  provides  for  caiTying 
out  this  section. 

22.  Whereas  by  section  forty-six  of  the  principal  Act  it  ,^ri«cim/" 
is  enacted  that  **  any  Judge  of  the  said  High  Court  sitting  A<t  tt> 
in  the  exercise  of  its  jurisdiction  elsewhere  than  in  a  ri"'u^7iuve 
Divisional  Court,  may  resen'e  any  case,  or  any  point  in  iHHu^  8iii>- 
a  case  for  the  consideration  of  a  Divisional  Court,  or""     ' 
may  direct  any  case  or  point  in  a  case  to  be  argued  before 
a  Divisional  Court  : "  Be  it  hereby  enacted,  that  nothing 
in  the  said  Act,  nor  in  any  rule  or  order  made  under  the 
powers  thereof  or  of  this  Act,  shall  take  away  or  preju- 
dice the  right  of  any  party  to  any  action  to  have  the 
issues  for  trial  by  jury  submitted  and  left  by  the  Judge  to 
the  jury  before  whom  the  same  shall  come  for  trial,  with 
a  proper  and  complete  direction  to  the  jury  upon  the  law, 
and  as  to  the  evidence  applicable  to  such  issues : 

Provided  also,  that  the  said  right  may  be  enforced 
either  by  motion  in  the  High  Court  of  Justice  or  by 
motion  in  the  Court  of  Appeal  founded  upon  an  exception 
entered  upon  or  annexed  to  the  record. 

See  O.  XXXVI.,  r.  22,  pottt,  p.  327,  and  notes  thereto  ;  s.  17  of 
the  Act  of  1876, /ii'jrf ,  p.  136  ;  and  0.  Xlj.^2?oMfy  p.  354,  and  notes 
thereto.  Where  there  was  no  record,  the  Court  of  Appeal  ordered 
notice  of  motion  to  be  given  :  ^7<«'*t'  v.  Xor/yVy,  2  P.  D.  161,  C.  A. 


23.  Her  Majesty  may  at  any  time  after  the  passing  of 
this  Act,  and  from  time  to  time,  by  Order  in  Council, 
provide  in  such  manner  and  subject  to  such  regulations 
as  to  Her  Majesty  may  seem  meet  for  all  or  any  of  the 
following  matters : 

1.  For  the  discontinuance,  either  temporarily,  or  per-  Seet.  28. 
manently,  wholly  or   partially,  of  any  existing  ReBniation 
circuit,  and  the  formation  of  any  new  circuit  by  °'*^*"'"**- 
the  union  of  any  counties  or  parts  of  counties,  or 
partly  in  one  way  and  partly  in  the  other,  or  by 
the  constitution  of  any  county  or  part  of  a  county 
to  be  a  circuit  hj  itself  ;  and  in  particular  for  the 
issue  of  commissions  for  the  discharge  of  civil  and 
criminal  business  in  the  county  of  Surrey  to  the 
Judges  apjK)inted  to  sit  for  the  trial  by  jury  of 
causes  and  issues  in  Middlesex  or  London  or  any 
of  them;  and 
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Aet  1875,      2.  For  the  appointment  of  the  place  or  places  at  which 
'•  ^-  assizes  are  to  be  holden  on  any  circuit ;  and 

8.  For  altering  by  such  authority  and  in  such  manner 
as  may  be  specified  in  the  Order,  the  day  appointed 
for  holdintj;  the  assizes  at  any  place  on  any  circuit 
in  any  case,  where,  by  reason  of  the  pressure  of 
business  or  other  unforeseen  cause,  it  is  expedient 
to  alter  the  same ;  and 

4.  For  the  regulation,  so  far  as  may  be  necessary  for 
carrying  into  eflPect  any  Order  under  this  section, 
of  the  venue  in  all  cases,  civil  and  criminal,  triable 
on  any  circuit  or  elsewhere. 

Her  Majesty  may  from  time  to  time,  by  Order  in 
Council,  alter,  add  to,  or  amend  any  Order  in  Council, 
made  in  pursuance  of  this  section ;  and  in  making  any 
Order  under  this  section  may  give  any  directions  which  it 
appears  to  Her  Majesty  to  be  desirable  to  give  for  the 
purpose  of  giving  full  effect  to  such  Order. 

Provided  that  every  Order  in  Council  made  under  this 
section  shall  be  laid  before  each  House  of  Parliament 
within  such  time,  and  shall  be  subject  to  be  annulled  in 
such  manner  as  is  in  this  Act  provided. 

Any  Order  in  Council  pun)orting  to  be  made  in  pur- 
suance of  this  section  shall  have  the  same  effect  in  all 
respects  as  if  it  were  enacted  of  this  Act. 

The  power  hereby  given  to  Her  Majesty  shall  be 
deemed  to  be  in  addition  to  and  not  in  derogation  of  any 
power  already  vested  in  Her  Majesty  in  respect  of  the 
matters  aforesaid ;  and  all  enactments  in  relation  to  cir- 
cuits, or  the  places  at  which  assizes  are  to  be  holden,  or 
otherwise  in  rclation  to  the  subject  matter  of  any  Order 
under  this  section,  shall,  so  far  as  such  enactments  are 
inconsistent  with  such  Order,  be  repealed  there])y, 
whether  such  repeal  is  thereby  expressly  made  or  not ; 
but  all  enactments  relating  to  the  power  of  Her  Majesty 
to  alter  the  circuits  of  the  Judges,  or  places  at  which 
assizes  arc  to  be  holden,  or  the  distribution  of  revising 
barristers  among  the  circuits,  or  otherwise^  enabling  or 
facilitating  the  carrying  the  objects '  of  this  section  into 
effect,  and  in  force  at  the  time  of  the  passing  of  the 
principal  Act,  shall  continue  in  force,  and  shall,  with  the 
necessary  variations,  if  any,  apply,  so  far  as  they  are 
applicable,  to  any  alterations  in  or  dealings  with  circuits, 
or  places  at  which  assizes  arc  to  be  holden,  made  or  to  be 
made  after  the  passing  of  this  Act,  or  to  any  other  provi- 
sions of  any  Order  made  under  this  section ;  and  if  any 
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sach  Order  is  made  for  the  issue  of  commissions  for  the  Aflt  1876, 
dischai^e  of  civil  and  criminal  business  in  the  county  of  — •  ^»  84. 
Surrey  as  before  mentioned  in  this  section,  that  county 
shall,  for  the  purpose  of  the  apph'cation  of  the  said 
enactments,  be  deemed  to  be  a  circuit,  and  the  senior 
Judge  for  the  time  being  so  commissioned,  or  such  other 
Judge  as  may  be  for  the  time  being  designated  for  that 
purpose  by  Order  in  Council  shall,  in  the  month  of  July 
or  August  in  every  year,  appoint  the  revising  barristers 
for  thai  county,  and  the  cities  and  boroughs  therein. 

The  expression  "assizes"  shall  in  this  section  be  con- 
strued to  include  sessions  under  any  conmiission  of  oyer 
and  terminer,  or  gaol  delivery,  or  any  commission  in  lieu 
thereof  issued  under  the  principal  Act. 

See  8.  29  of  the  Act  of  1873,  ante,  p.  38,  and  notes  thereon. 

As  to  winter  assizes,  the  date  of  holding  them,  and  the  consoli- 
dation of  counties  for  the  purpose  of  such  assize,  see  The  Winter 
Assizes  Acts,  1876  and  1877  (39  k  40  Vict.  c.  57,  and  40  Jc  41  Vict. 
c.  46),  pout,  pp.  697,  699.  As  to  spring  assizes,  sec  The  Spring 
Assizea  Act,  1879  (42  k  43  Vict.  c.  1),  iwj»f ,  p.  701. 

24.  Where  any  provisions  in  respect  of  the  practice  or  8eet  84. 
procedure  of  anv  Courts  the  jurisdiction  of    which  is  Additii.imi 
transferred  by  the  principal  Act  or  this  Act  to  the  High  IC^J^ritloi!'* 
Court  of  Justice  or  the  Court  of  Appeal,  are  contaiued  in  i'[„\'™JJ|.'*'** 
any  Act  of  Parliament,  Rules  of  Court  may  be  made  for  cedurT  by 
modifying  such  provisions   to  any  extent  that  may  be  JllJrt."^ 
deemed  necessary  for  adapting  the  same  to  the  High 
Court  of  Justice  and  the  Court  of  Appeal,  without  pre- 
judice nevertheless  to  any  power  of  the  Lord  Chancellor, 
with  the  concurrence  of  the  Treasury,  to  make  any  Rules 
with  respect  to  the  Paymaster  General,  or  othenvise. 

Any  provisions  relating  to  the  payment,  transfer,  or 
deposit  into,  or  in,  or  out  of  any  Court  of  any  money  or 
property,  or  to  the  dealing  therewith,  shall,  for  the  pur- 
poses of  this  section,  be  deemed  to  be  provisions  relating 
to  practice  and  procedure. 

The  Lord  Chancellor,  Avith  the  concurrence  of  the 
Treasury,  may  from  time  to  time,  by  order,  determine  to 
what  accounts  and  how  intituled  any  such  money  or  pro- 
perty as  last  aforesaid,  whether  paid,  transferred,  or 
deposited  before  or  after  the  commencement  of  this  Act, 
is  to  be  carried,  and  modify  all  or  any  forms  relating  to 
sncb  accounts ;  and  the  Governor  and  Company  of  the 
Bank  of  England,  and  all  other  companies,  bodies  cor- 
porate, and  persons,  shall  make  such  entries  and  alterations 
in  their  books  as  maybe  directed  by  the  Lord  Chancellor, 
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Aet  1876,  with  the  concurrence  of  the  Treasury,  for  the  purpose  of 
■■.  gj— 86.  carrying  into  effect  any  such  order. 

See  R.  17,  antCy  p.  109,  and  note  thereto. 

Sect.  86.         25.  Every  Order  in  Council  and  Rule  of  Court  required 

RuiiTtI!"«  ^^  ^^^®  ^^^  ^^  ^^^  ^^^^  before  each  House  of  Parliament 
iiii.riH'for*  shall  be  so  laid  within  forty  days  next  after  it  is  made,  if 
rmfinuv'iw  Parlianieut  is  then  sitting,  or  if  not,  within  forty  days 
aiiiiiiUe;i  on  after  the    commencement  of    the    then    next    ensuing 
Hth^r^"**"  session;  and  if  an  address  is  presented  to  Her  Majesty 
Uuuse.        l)j  cither  House  of  Parliament,  within  the  next  subse- 
quent forty  days  on  which  the  said  House  shall  have  sat, 
praying:  that  any  such  Rule  or  Order  may  be  annulled. 
Her  Majesty  may  thereupon,  by  Order  in  Council,  annul 
the  same;  and  the  Rule  or  Order  so  annulled    shall 
thenceforth  become  void  and  of  no  effect,  but  without 
prejudice  to  the  validity  of  any  proceedings  which  may 
in  the  meantime  have  been  taken  under  the  same. 

This  section  shall  come  into  operation  immediately  on 
the  passing  of  this  Act. 

See  8. 17,  antr^  p.  109,  nnd  note  thereto. 

8eet86.         2fi.  The  Lord  Chancellor,  with  the  advice  and  consent 

cilnJition  Vf  ^'  ^^'^  Judges  of  the  Supreme  Court,  or  any  three  of 

few*  in  High  them,  and  with  the  concurrence  of  the  Treasury,  may, 

clllift  of'*     either  before  or  after  the  commencement  of  this  Act,  l>y 

ApiKJtti.        order,   fix    the    fees    and    percentages  (including    the 

percentage   on  estates  of  lunatics)  to   be  taken  in  the 

High  Court  of  Justice  or  in  the  Court  of  Appeal,  or  in 

any  Court  created  by  any  commission  or  in  any  office 

which  is    connected  with  any  of   those  Courts,   or  in 

which  any  business  connected  with  any  of  those  Courts 

is  conducted,  or  by  any  officer  paid  wholly  or  partly  out 

of  public  moneys  who  is  attached  to  any  of  those  Courts 

or  the  Supreme  Court,  or  any  Judge  of  those  Courts, 

including  the  masters  and  other  officers  in  lunacy,  and 

may  from  time  to  time,  by  order,  increase,  reduce,  or 

abolish  all  or  any  of   such  fees  and  percentages,  and 

appoint  new  fees  and  percentages  to  be  taken  in  the  said 

Courts  or  offices,  or  any  of  them,  or  by  any  such  officer 

as  aforesaid. 

Any  order  made  in  pursuance  of  this  section  shall'  be 

binding  on  all  the  Courts,  offices,  and  officers  to  which  it 

refers,  in  the  same  manner  as  if  it  had  been  enacted  by 

Parliament. 

All  such  fees  and  percentages  shall  (save  as  otherwise 
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directed  by  the  order)  be  paid  into  the  receipt  of  Her  Act  1876, 

Majesty's  Exchequer,  and  be  carried  to  the  Consolidated  *'^' 
Fund,  and  with  respect  thereto  the  following  rules  shall 
be  observed : 

(1.)  The  fees  and  percentages  shall,  except  so  far  as 
the  order  may  otherwise  direct,  be  taken  by 
stamps,  and  if  not  taken  by  stamp  shall  be  taken, 
applied,  accounted  for,  and  paid  over  in  such 
manner  as  may  be  directed  by  the  order. 

(2.)  Such  stamps  shall  be  impressed  or  adhesive,  as 
the  Treasury  from  time  to  time  direct. 

(3.)  The  Treasury,  with  the  concurrence  of  the  Lord 
Chancellor,  may  from  time  to  time  make  such 
rules  as  may  seem  fit  for  publishing  the  amount  of 
the  fees  and  r^ulating  the  use  of  such  stamps, 
and  particularly  for  prescribing  the  application 
thereof  to  documents  from  time  to  time  in  use  or 
required  to  be  used  for  the  purposes  of  such 
stamps,  and  for  insuring  the  proper  cancellation  of 
stamps,  and  for  keeping  accounts  of  such  stamps. 

(4.)  Any  document  which  ought  to  bear  a  stamp  in 
pursuance  of  this  Act,  or  any  rule  or  order  made 
thereunder,  shall  not  be  received,  filed,  used,  or 
admitted  in  evidence,  unless  and  until  it  is  pro- 
perly stamped,  Avithin  the  time  prescribed  by  the 
rules  under  this  section  regulat\pg  the  use  of 
stamps,  but  if  any  such  document  is,  through 
mistake  or  inadvertence,  received,  filed,  or  used 
without  being  properly  stamped,  the  Lord  Chan- 
cellor or  the  Court  may,  if  he  or  it  shall  think  fit, 
order  that  the  same  be  stamped  as  in  such  order 
may  be  directed. 

(5.)  The  Commissioner  of  Inland  Revenue  shall  keep 
such  separate  accounts  of  all  money  received  in 
respect  of  stamps  under  this  Act  as  the  Treasury 
may  from  time  to  time  direct,  and,  subject  to  the 
deduction  of  any  expenses  incurred  by  those  Com- 
missioners in  the  execution  of  this  section,  the 
money  so  received  shall,  under  the  direction  of  the 
Treasury,  be  carried  to  and  form  part  of  the  Con- 
solidated Fund. 

(C.)  Any  person  who  forges  or  counterfeits  any  such 
stamp,  or  uses  any  such  stamp,  knowing  the  same 
to  be  forged  or  counterfeit,  or  to  have  been  pre- 
viously cancelled  or  used,  shall  be  guilty  of  forgery, 


"■-  - 
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Act  1876,  and  be  liable  on  con\iction  to  penal  servitude  for 

'•  ^*  a  term  not  exceeding  seven  years,  or  to  imprison- 

ment with  or  without  hard  labour  for  a  term  not 
exceeding  two  years. 

An  order  under  this  section  may  abolish  any  existing 
fees  and  percentages  which  may  be  taken  in  the  said 
Courts  or  offices,  or  any  of  them,  or  by  the  said  officers 
or  any  of  them,  but,  subject  to  the  provisions  of  any 
order  made  in  pursuance  of  this  section,  the  existing  fees 
and  percentages  shall  continue  to  be  taken,  applied, 
and  accounted  for  in  the  existing  manner. 

Sec  the  Orders  as  to  fees  issued  under  this  section,  j^ost,  pp.  635, 

Ct  itCf/, 

The  rules  in  this  section  which  ref^late  the  collection  of  fees 
seem  now  to  be  sui^raeded  by  the  provisions  of  the  Public  Offices 
Fees  Act,  1879  (42  &  43  Vict.  c.  50).  By  that  Act- 
Mode  of  col-  s.  2.  The  fees  payable  in  any  public  office  shaU  be  collected 
lectlng  feca  either  in  money  or  by  means  of  stamps,  or  jwrtly  in  one  way  and 
jiayRble  in  j>artly  in  the  other  way,  according  as  may  be  from  time  to  time 
office^  directed  by  order  of  the  Commissioners  of  Her  Majesty's  Treasury 

(in  this  Act  rcfenxid  to  as  the  Treasury). 

Eveiy  such  order  shall  he  published  in  the  Londnti  Gazette,  and 
shall  come  into  oi^eration  on  the  date  of  such  publication  or  any 
later  date  mentioned  in  the  order. 

RejoJlations      r.  3.  The  Treasury  may  from  time  to  time  make,  and  when 
by  Tmwury.  made  revoke,  alter,  and  add  to,  regulations  for  all  or  any  of  the 

following  purjxjses  respecting  fees  in  any  public  office  ;  that  is  to 

say* 

(1.)  Regulating  the  manner  in  which  the  fees,  taken  in  money, 
are  to  be  taken,  accounted  for,  and  paid  over : 

(2.)  Determining  the  use  of  impressed  or  adhesive  stamps,  and 
the  mode  of  cancellation  of  adhesive  stamps  : 

(3.)  Regulating  the  use  of  stamps  and  prescribing  the  applica- 
tion thereof  to  documents  from  time  to  time  in  use,  and 
requiring  documents  to  be  used  for  the  purpose  of  such 
stam])s. 

The  regulations  for  the  time  being  in  force  under  this  section 
shall  apply  to  the  office  named  in  such  regulations,  and  shall  be 
binding  on  all  courts,  officers,  and  persons  to  whom  those  regula- 
tions refer,  in  the  same  maimer  as  if  they  were  enacted  by  this 
Act. 

Any  document  which  ought  to  bear  a  stamp  in  pursuance  of 
any  regulations  in  force  under  this  section  shall  not  be  receive<l, 
filed,  u.sed,  or  admitted  in  evidence  unless  or  until  it  is  properly 
stamped  within  the  time  prescribed  by  the  regulations,  but  if  any 
such  document  is,  through  mistake  or  inadvertence,  received,  filed, 
or  used  without  Yieing  pro^ierly  stamped,  the  same  may  be  stamped 
under  the  direction  of  such  court  or  ixsrson,  and  under  such  con- 
ditions as  may  be  prescribed  by  the  regulations. 

Any  regulations  under  this  Act,  so  far  as  they  relate  to  the 
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office  of  any  court  of  law,  shall  be  made  with  the  consent  of  the  Act  1S76, 
Lord  Chancellor.  n. 


B.  4,  Nothing  in  this  Act  shall  interfere  with  any  iwwer  of  Saving  for 
altering  or  otherwise  regulating  the  amount  of  any  fees  for  the  powere  re- 
time Ixjing  payable  in  any  public  office,  or  of  any  salary  or  charge  JJ^reSSn  „f 
for  the  time  being  payable  out  of  such  fees.  fees. 

s,  5.  The  Commissioners  of  Inland  Revenue  shall  prc^iare  and  Prepumtlon 
issue  stamps  required  for  the  purposes  of  this  Act,  and  all  enact-  »n<l  i^we  of 
ments  relating  to  the  foi^ry  and  counterfeiting  of  stamps  under  "^"^l** 
the  control  of  the  Commissioners  of  Inland  Revenue,  and  of  dies 
or  pa|X!r  for  the  same,  and  to  the  fraudulent  use  thereof,  shall 
apply  in  the  case  of  stamps  under  this  Act. 

The  Commissioners  of  Inland  Revenue  shall  keep  such  separate 
accounts  of  all  moneys  received  in  respect  of  stamps  under  this 
Act  as  the  Treasury  from  time  to  time  direct. 

s.  6.  Subject  to  the  deduction  of  any  expenses  incurred  by  the  Apniieation 
Commissioners  of  Inland  Revenue  in  respect  of  the  preparation  oifeeB. 
and  issue  of  stamjis,  all  monevs  received  by  those  Commissioners 
in  rc!«})ect  of  stamps  under  this  Act  shall  be  applied  as  fees  col« 
lectefl  under  this  Act. 

All  fees  collected  under  this  Act,  when  applicable  by  law  to 
the  }xiymcnt  of  salaries  or  other  expenses  or  otherwise,  shall  be  so 
applied,  but,  save  as  aforesaid,  shall  be  i)aid  into  the  Exchequer, 
and  form  part  of  the  Consolidated  Fund. 

s.  7.  This  Act  shall  apply  to  all  fees,  percentages,  and  other  AnnUcation 
sums  payable  in  or  to  any  officer  of  any  public  office  or  depart-  o' -^ct. 
ment  the  expenses  of  which  are  paid  wholly  or  partly  out  of  the 
Consolidated  Fund  or  moneys  provided  by  Parliament,  including 
the  offices  connected  with  the  Supreme  Courts  of  Judicature, 
courts  of  bankraptcy,  county  courts,  and  other  courts  of  law  in 
the  United  Kingdom,  or  payable  to  any  officer  who  is  i>azd  wholly 
or  jjartly  out  of  the  Consolidated  Fund  or  moneys  provided  by 
Parliament ;  and  the  expression  "  fee "  shall  include  all  such 
jiercentages  and  sums. 

Provided  that  nothing  in  this  Act  shall  apply — 

(1.)  to  duties  granted  to  Her  Majesty  and  under  the  control  of 
the  Commissioners  of  Customs  or  the  Commissioners  of 
Inland  Revenue ;  or 
(2.)  to  any  fees  payable  in  either  House  of  Parliament ;  or 
(3.)  to  any  fees  payable  in,  or  to  any  officer  of,  any  office  of 
Her  Majesty's  Duchy  or  County  Palatine  of  Lancaster, 
unless  the  Chancellor  of  the  said  Duchy  or  County 
Palatine  of  Lancaster  consents  to  the  Act  applying  to 
such  last-mentioned  fees. 

s.  8.  The  Public  Offices  Fees  Act,  18(>6,  and  every  other  enact-  Repeal  of 
mcnt  relating  to  the  taking,  applying,  and  accounting  for  any  5»&30Vict. 
fee<  to  which  this  Act  applies,  are  hcreljy  reiKjaled  :  ouler  "uact. 

Provided  that—  iiientii. 

(1.)  This  reixial  shall  not  affect  anything  already  done  or 
suffered  in  pursuance  of  any  enactment  hereby  repealed ; 
and 
(2.)  The  fees  to  which  this  Act  applies  shall,  until  any  order  is 
made  under  this  Act  with  inspect  to  those  fees,  continue 
to  be  taken,  applied^  and  accounted  for  in  the  existing 
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Aetl875f  manner  in  all  res^iectA  as  if   the  enactnients  hereby 
II.  96, 27.  rc|Ki<ilc<l  which  relate  thereto  were  not  repealed. 
The  Order  as  to  takin?  Fees  by  Stamp,  of  12  July,  ISSlj  pout ^ 

p.  665,  recites  s.  26  of  the  Act  of  1875,  but  does  not  refer  to  or 

purport  to  be  made  under  the  new  Act. 

Beet.  27.  27.  Wliercas  by  the  Common  Pleas  at  Lancaster 
Pr^vij""""  Amendment  Act,  1869,  the  fees  taken  by  the  prothouo- 
cLtcr  i^^e  taries  and  district  prothonotaries  in  pursuance  of  that 
MiiriM&c  ^^*''  *^  directed  to  be  carried  to  the  credit  of  "the 
«f  offlcere  I'.f  Prothonotaries  Fee  Fund  Account  of  the  County  Palatine 
Lan^ter  ^^  Lancaster,"  and  certain  salaries  and  expenses  connec- 
»n*i  ted  with  the  offices  of  the  said  prothonotaries  and  dis- 

S2A  aTvict.  trict  prothonotaries  are  directed  to  be  paid  out  of  that 
c  87.  account : 

And  whereas,  on  the  24th  day  of  June,  one  thousand 
eij^ht  hundred  and  seventy-four,  there  was  standing  to 
the  credit  of  that  account  a  sum  of  ten  thousand  seven 
hundred  and  fifty-five  pounds  Consolidated  three  pounds 
per  Centum  Bank  Annuities,  and  one  thousand  eight 
hundred  and  ten  pounds  cash,  or  thereabouts : 

And  whereas  the  fees  received  in  the  Court  of  Pleas  of 
Durham  are  applied  in  payment  of  disbursements  con- 
nected with  the  office  of  the  prothonotary  of  that  Court, 
and  any  surplus  of  such  fees  is  paid  into  the  receipt  of 
Her  Majesty's  Exchequer,  and  any  deficiency  of  the 
amount  of  the  said  fees  to  pay  such  disbursements*  is 
charged  on  the  Consolidated  Fund  of  the  United  Kingdom  : 
And  whereas  after  the  commencement  of  the  principal 
Act,  the  jurisdiction  of  the  Comt  of  Common  Pleas  at 
Lancaster  and  the  Court  of  Pleas  at  Durham  is  by  that 
Act  transferred  to  and  vested  in  the  High  Court  of 
Justice,  and  it  is  expedient  to  make  further  provision 
respecting  the  expenses  of  those  Courts  and  the  said 
stock  and  cash  standing  to  the  credit  of  the  prothono- 
taries fee  fund  accomit  of  the  county  palatine  of 
Lancaster : 
Be  it  therefore  enacted  that, — 

After  the  commencement  of  the  principal  Act  there 
shall  be  paid  out  of  moneys  provided  by  Parliament  vsuch 
sums  by  way  of  salary  or  remuneration  to  the  protho- 
notaries and  district  prothonotaries  of    the    Court  of 
» Sic.  Common  Pleas  at  Lancaster  and  the  Court  of  Common^ 

Pleas  at  Durham  and  their  clerks,  and  such  sums  for  rent, 
taxes  and  other  outgoings  at  their  offices,  as  the  Lord 
Chancellor,  with  the  concurrence  of  the  Treasury,  may 
from  time  to  time  direct. 

As  soon  as  each  prothonotary  and  district  prothonotary 


SUPREME  COURT  OP  JUDICATURE  ACT,  1875.  121 

.  of  the  Court  of  CommouPleafi  at  Lancaster  has  accounted  Aetl876, 
for  and  paid  all  fees  and  moneys  which  he  shall  have  "•  ^»  ^' 
received  by  virtue  of  his  said  office,  the  Chancellor  of  the 
Duchy  of  Lancaster  shall  cause  any  security  given  by  such 
officer  in  pursuance  of  section  seventeen  of  the  Common 
Pleas  at  liancaster  Amendment  Act,  1869,  to  be  can- ssftsavict- 
celled,  and  delivered  up,  or  otherwise  dischai^d.  ®*  ^' 

As  soon  as  may  be  dter  the  conmiencement  of  the 
principal  Act  the  Treasury  and  the  Chancellor  of  the 
Duchy  and  County  Palatine  of  Lancaster  shall  ascertain 
the  amount  of  stock  and  cash  standing  to  the  credit  of 
the  prothonotaries'  fee  fund  accgunt  of  the  County  Pala- 
tine of  Lancaster,  after  paying  thereout  to  the  Beceiver- 
Oeneral  of  the  revenues  of  the  duchy  of  Lancaster  the 
amount  of  the  fees  remaining  in  the  prothonotary^s  hands 
on  the  twenty-fourth  day  of  October,  one  thousand  eight 
hundred  and  sixty-nine,  and  paid  to  that  account  in  pi!lr- 
suance  of  section  seventeen  of  the  last-mentioned  Act, 
and  all  other  sums  justly  due  to  Her  Majesty  in  right  of 
Her  said  Duchy  and  County  Palatine  ;  and  the  Treasury 
shall  by  warrant  direct  the  Governor  and  Company  of  the 
Bank  of  England  to  transfer  to  the  Commissioners  for  the 
Reduction  of  the  National  Debt  the  amount  of  stock  and 
cash  so  ascertained,  and  either  to  cancel  the  stock  in  their 
books  or  otherwise  dispose  of  the  same  as  may  be  directed 
by  the  warrant ;  and  the  Governor  and  Company  of  the 
l^ank  of  England  shall  transfer  the  stock  and  cash,  and 
cancel  or  otherwise  dispose  of  the  stock  according  to  the 
warrant,  without  any  order  from  the  Lord  Chancellor  or 
the  Chancellor  of  the  said  Duchy  and  County  Palatine  or 
any  other  person. 

The  Conunissioncrs  for  the  Beduction  of  the  National 
Debt  shall  apply  all  cash  transferred  to  them  in  i)ursuanco 
of  this  section  in  the  purchase  of  Bank  Annuities  which 
shall  be  cancelled  or  otherwise  disposed  of  in  like  manner 
as  the  said  stock. 

28.  The  Treasury  shall  cause  to  be  prepared  annually  Sect.  S8. 
an  account  for  the  year  ending  the  thirty-first  day  of  Anmwi 
March,  showing  the  receipts  and  expenditiie  during  the  SSS^S  "^ 
preceding  year  in  respect  of  the  High  Court  of  Justice  expendituTc. 
and  the  Court  of  Appeal,  and  of  any  Court,  office,  or 
officer,  the  fees  taken  in  which  or  by  whom  can  be  fixed 
injDmWnceofthiaAct.  ' 

Such  account  shall  be  made  out  in  such  form  and  con- 
tain such  particulars  as  the  Treasury,  with  the  concurrence 
of  the  I^rd  Chancellor,  may  bom  time  to  time  direct. 
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^tlBIB,      Every  officer  by  whom  or  in  whose  office  fees  are  taken 

■1. 28, 29,  ^hich  can  be  fixed  in  pursuance  of  this  Act,  shall  make 

such  returns  and  give  such  infonnation  as  the  Treasury 

may  from  time  to  time  reauire  for  the  purpose  of  enabling 

them  to  make  out  the  saia  account. 

The  said  account  shall  be  laid  before  both  Houses  of 
Parliament  within  one  month  after  the  thirty-first  day  of 
March  in  each  year,  if  Parliament  is  then  sitting,  or,  if 
not,  then  within  one  month  after  the  next  meeting  of 
Parliament. 

See  8.  26,  ante^  and  note  thereto.  This  section  seems  to  be  par- 
tially superseded  by  the  more  general  powers  of  s.  3  of  the  Public 
OflSces  Fees  Act,  1879,  there  set  out. 

Sect  29.  29.  Whereas  fines  and  other  moneys  paid  into  the  Court 
^fUw a.rti^  of  Queen's  Bench  for  Her  Majesty's  use  are  received  by 
payments  to  the  Quccn's  coroucr  and  attoniey,  and  out  of  such  moneys 

pililne  judge  ^^^^^^  ^8  V^^^  "^  pm-suauce  of   a  writ  of  privy  seal  an 

of  QuwjuH     annual  sum  of  forty  pounds,  at  the  rate  of  ten  pounds  for 

yueen«*'"^   cvcry  term,  to  the  second  Judge  of  the  Court  of  Queen's 

coroner.       Bciich,  and  by  section  seven  of  the  Act  of  the  sixth  year 

of  King  George  the   Fourth,  chapter  eighty-four,  it  is 

enacted  that  the  said  termly  allowance  of  ten  pounds  shall 

continue  to  be  paid  to  the  said  second  Judge  in  addition 

to  his  salary. 

And  whereas  out  of  the  said  moneys  there  is  also 
payable  in  pursuance  of  the  said  writ  of  privy  seal  an 
annual  sum  of  ten  pounds  to  the  Queen's  coroner  and 
iattomey : 

A  nd  whereas  it  is  expedient  to  determine  such  payments : 

Be  it  therefore  enacted  as  follows  : 

After  the  passing  of  this  Act  the  said  sums  of  forty 
pounds  and  ten  pounds  a  year  shall  cease  to  be  payable 
by  the  Queen's  coroner  and  attorney  out  of  the  above- 
mentioned  moneys. 

So  long  as  the  person  who  on  the  first  day  of  March, 
one  thousand  eight  hundred  and  seventy-five,  was  the 
second  Judge  of  the  Court  of  Queen's  Bench  continues  to 
be  such  second  Judge,  there  shall  be  payable  to  him  out 
of  the  Consolidated  Fund  of  the  United  Kingdom  the 
annual  sum  of  forty  pounds  in  addition  to  his  salaiy,  and 
that  annual  sum  shall  be  payable  to  him  by  instabnents 
of  ten  pounds  at  the  like  times  at  which  the  said  termly 
allowance  of  ten  pounds  has  heretofore  been  payable  to 
him,  or  at  such  other  times  as  the  Treasury,  with  the  con- 
sent of  the  Judge,  may  direct. 

So  long  as  the  person  who,  on  the  first  day  of  March, 
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one  thousand  eight  hundred  and  seventy-five,  was  the  Act  1875, 
Queen's  coroner  and  attorney  continues  to  hold  that  office,  "•  ^'  ^' 
there  shall  be  payable  to  him  out  of  moneys  provided  by 
Parliament  the  annual  sum  of  ten  pounds,  and  such  sum 
shall  be  payable  to  him  at  the  like  time  at  which  the  said 
annual  sum  of  ten  pounds  has  heretofore  been  payable  to 
him,  or  at  such  other  time  as  the  Treasury,  with  the  con- 
sent of  such  Queen's  coroner  or  attorney,  may  direct. 

30.  Whereas  by  section  sixteen  of    "  The   Court  of  Sect.  80. 
Chancery  Funds  Act,  1872,"  it  is  enacted  that  an  order  Amendmpn 
of  the  Court  of  Chancery  may  direct  securities  standing  vict  c. «, 
to  the  account  of  the  Paymaster  General  on  behalf  of  the  ^J^*eJf„f 
Court  of  Chancery  to  be  converted  into  cash,  and  that  Government 
where  such  order  refers  to  Government  securities  such  I^a"from  tim 
securities  shall  be  transferred  to  the  Commissioners  for  the  Paynuwter 
reduction  of  the  National  Debt  in  manner  therein  men- bSiaifof*the 

And  whereas  the  said  section  contains  no  provision  for  Rnd  the 
the  converse  cases  of  the  conversion  of  cash  into  securities  otbt^com. 
and  the  transfer  of  securities  from  the  said  Commissioners  miasionere. 
to  the  account  of  the  Paymaster  General  on  behalf  of  the 
Court  of  Chancery  : 

And  whereas  such  conversion  and  transfer,  and  the  other 
matters  provided  by  the  said  section,  can  be  more  con- 
veniently provided  for  by  rules  made  in  pursuance  of 
section  eighteen  of  the  said  Act ;  and  it  is  expedient  to 
remove  doubts  with  respect  to  the  power  to  provide  by 
such  rules  for  the  investment  in  securities  of  money  in 
Court,  and  the  conversion  into  money  of  securities  in 
Court : 

Be  it  therefore  enacted  ajs  follows  : 

Section  sixteen  of  "  The  Court  of  Chancery  Funds  Act, 
1872,"  is  hereby  repealed. 

Rules  may  from  time  to  time  be  made  in  pursuance  of 
section  eighteen  of  "  The  Court  of  Chancery  Funds  Act, 
1872,"  with  respect  to  the  investment  in  securities  of 
money  in  Court,  and  the  conversion  into  money  of  securi- 
ties in  Court,  and  with  respect  to  the  transfer  to  the 
Commissioners  for  the  reduction  of  the  National  Debt  of 
Government  securities  ordered  by  the  Court  to  be  sold  or 
converted  into  cash,  and  to  the  transfer  by  those  Commis- 
sioners to  the  Paymaster  General  for  the  time  being,  on 
behalf  of  the  Court  of  Chancery,  of  Government  securi- 
ties ordered  by  the  Court  of  Chancery  to  be  purchased. 

This  section  shall  come  into  operation  on  the  passing  of 
this  Act,  and  shall  be  construed  together  with  "  The  Court 
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Aetl87ft,  of  Chancery  Funds  Act,  1872,"  and  shall  be  subject  to 
■•.SO— a2.  any  alteration  in  that  Act  made  by  or  in  pursoance  of  the 
pnncipal  Act  or  this  Act. 

S«ot.  81.         31.  Whereas  under  the  Lunacy  Begulation  Act,  1853, 
AiMjiftion  of  it  ]g  provided  that  there  shall  be  a  secretary  to  the  visitors 
thc\iHiton(   of  lunatics  therein  mentioned,  and  it  is  expedient  to 
",^  l("lVvict  **bolish  that  office  :  Be  it  therefore  enacted  as  follows  : 
c.  70.  After  the  passing  of  this  Act  there  shall  cease  to  be  a 

secreta^  to  the  visitors  of  lunatics. 

The  Treasury  shall  award,  out  of  moneys  provided  by 
Parliament,  to  the  person  who  holds  at  the  passing  of  tliis 
Act  the  office  of  secretary  to  the  visitors  of  lunatics  such 
compensation,  by  way  of  annuity  or  otherwise,  as,  having 
regard  to  the  conditions  on  which  he  was  appointed  to  his 
office,  the  nature,  salary,  and  emoluments  of  his  office,  and 
the  duration  of  his  8er\'ices,  they  may  think  just  and 
reasonable,  so  that  the  same  be  granted  in  accordance 
with  the  provisions  and  subject  to  the  conditions  contained 
22  Vict  c.  20.  in  the  Superannuation  Act,  1859. 

Sect  82.        82.  Whereas  by  section  nineteen  of  "  The  Bankruptcy 
Amendment  Repeal  and  Insolvent  Court  Act,  1869,"  it  is  enacted  as 
victc/ss,   follows:    "All  dividends  declared  in  any  Court  acting 
AjjaVtct!^^'^'^^^^  the  Acts  relating  to  bankruptcy  or  the  relief  of 
c.  n,  M.^10,  insolvent  debtors  which  remain  unclaimed  for  five  years 
mcntlU^un-  ^^^^  ^^^  Commencement  of  this  Act,  if  declared  before 
ciRfmed       that  commencement,  and  for  five  years  after  the  declara- 
i»cwln"'*'*  ^  tion  of  the  dividends  if  declared  after  the  commencement 
cntiucd.      of  this  Act,  and  all  undivided  surpluses  of  estates  adminis- 
tered under  the  jurisdiction  of  such  Court  which  remain 
undivided  for  five  years  after  the  declaration  of  a  final 
dividend  in  the  case  of  bankruptcy,  or  five  years  after  the 
close  of  an  insolvency  under  this  Act,  shall  be  deemed 
vested  in  the  Crown,  and  shall  be  disposed  of  as  the  Com- 
missioners of  Her  Majesty's  Treasury  direct ;  provided 
that  at  any  time  after  such  vesting  the  Lord  Chancellor 
may,  if  he  thinks  fit,  by  reason  of  the  disability  or  absence 
beyond  seas  of  the  person  entitled  to  the  sum  so  vested,  or 
for  any  other  reason  appearing  to  him  sufficient,  direct 
that  the  sum  so  vested  shall  be  repaid  out  of  moneys 

Erovided  by  Parliament,  and  shall  be  distributed  as  it  would 
ave  been  if  there  had  been  no  such  vesting  : " 
And  whereas  a  similai*  enactment  with  respect  to  un- 
claimed dividends  in  bankruptcy  was  made  by  section  one 
-*  "^  "s  Vict  hundred  and  sixteen  of  "  The  Bankruptcy  Act,  1869  : " 
And  whereas  it  is  expedient  to  give  to  persons  entitled 
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to  any  sach  nnclaimed  dividends  or  other  sums  greafcer  Aot  187ft, 
facilities  for  obtaining  the  same  :  Be  it  therefore  enacted  — »>>— ^« 
as  IblloKS : 

Any  Court  having  jurisdiction  in  the  matter  of  any 
bankraptcy  or  insolvency,  upon  being  satisfied  that  any 
peraon  claiming  is  entitled  to  any  dividend  or  other  pay- 
ment ont  of  the  moneys  vested  in  the  Crown  in  pursuance 
of  section  nineteen  of  "The  Bankruptcy  Repeal  and 
Insolvent  Court  Act,  18G9,"  or  of  section  one  hundred  32  Assviet 
and  sixteen  of  "  The  Bankruptcy  Act,  1869,"  may  order    '    ' '  ' 

Sayment  of  the  same  in  like  manner  as  it  might  have 
one  if  the  same  had  not  bv  reason  of  the  expiration  of 
fi%'e  years  become  vested  in  the  Crown  in  pursuance  of  the 
said  sections. 

This  section  shall  take  effect  as  from  the  passing  of 
this  Act. 

33.  From  and  after  the  commencement  of  this  Act  Sect  83. 
there  shall  be  repealed —  Bei«ai. 

(1.)  The  Acts  specified  in  the  Second  Schedule  to  this 
Act,  to  the  extent  in  the  third  column  of  that 
schedule  mentioned,  without  prejudice  to  anything 
done  or  suffered  before  the  said  commencement 
under  the  enactments  hereby  repealed  ;  also, 

(2.)  Any  other  enactment  inconsistent  with  this  Act  or 
the  principal  Act. 

For  the  second  schedule,  see  post,  p.  126. 

As  to  the  canon  of  construction  for  determining  that  enact- 
ments are  or  are  not  inconsistent,  see  Oamett  v.  Bradley j  3  App. 
Cas.  944,  H.  L.  esp.  at  pp.  966  and  966. 

As  to  explaining  the  meaning  of  an  enactment  by  reference  to 
an  enactment  which  it  repeals,  see  Att.-Cren,  v.  Lawiilini^hj  3  £x. 
D.,at227,231,234,  C.  A. 

34.  Whereas,  by  the  seventy-seventh  section  of  the  Seet  81 
principal  Act,  it  is  provided  that,  upon  the  occurrence  of  Aa  to  vacan- 
a  vacancy  in  the  office  of  any  officer  coming  ^vithin  the  uiHee^wtt&n 
provisions  of  the  said  section,  the  Lord  Chancellor,  with  «j  ^Yxci^"" 
the  concurrence  of  the  Treasury,  may,  in  the  event  of  such  ^^ 
office  being  considered  unnecessary,  abolish  the  same,  or 

may  reduce  the  salary,  or  alter  the  designation  or  duties 
thereof,  notwithstanding  that  the  patronage  thereof  may 
be  vested  in  an  existiug  judge  ;  but  that  nothing  in  the 
said  Act  contained  shall  uiterfere  with  the  office  of  marshal 
attending  any  commissioner  of  assize  :  And  whereas  it  is 
expedient  to  add  to  the  said  section  :  Be  it  enacted,  that, 
upon  the  occurrence  of  any  vacancy  coming  within  the 
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Aot  1875,  provisions  of  the  said  section,  an  appointment  shall  not  be 
11.84,  85.  made  thereto  for  the  period  of  one  month  without  the 
assent  of  the  Lord  Chancellor,  given  with  the  concurrence 
of  the  Treasury ;  and,  further,  the  Lord  Chancellor  may, 
with  the  concurrence  of  the  Treasuiy,  suspend  the  making 
any  appointment  to  such  office  for  any  period  not  later 
than  the  first  day  of  January,  one  thousand  eight  hundred 
and  seventy-seven.  Mid  may,  if  it  be  necessary,  make  pro- 
vision in  such  manner  as  he  thinks  fit  for  the  temporary 
discharge,  in  the  meantime,  of  the  duties  of  such  office. 

See  8.  77  of  the  Act  of  1873,  ante,  p.  75,  and  note   thereto. 
This  section  is  sujKJi-sedcd  by  s.  9  of  the  Act  of  1879,  j^^w^,  p.  147. 

Sect.  85.         35.  Be  it  enacted,  that  any  person  who,  at  the  time  of 

Aiuendment  the  Commencement  of  this  Act,  shall  hold  the  office  of 

AVt,""*79ra8  chamber  clerk  shall  be  eligible  at  any  time  thereafter  for 

til  chamber   appointment  to  the  like  office,  anything  in  the  principal 

Act  to  the  contrary  notwithstanding  ;  and  that,  if  any 

such  person  shall  be  so  appointed  after  the  commencement 

of  this  Act,  he  shall,  if  the  salary  assigned  to  such  office, 

by  or  under  the  principal  Act  be  less  than  the  salary 

received  by  him  at  the  time  of  the  commencement  of  this 

Act,  be  entitled  to  receive  a  salary  not  less  than  that  so 

formerly  received  by  him  so  long  as  he  shall  retain  such 

office,  but  shall  not  be  entitled  to  receive  or  claim  any 

pension  in  resiicct  of  his  ser^nce,  unless  the  Treasury,  in 

its  absolute  discretion,  shall  think  fit  to  sanction  the  same. 

See  8.  79  of  the  Act  of  1873,  ante,  p.  79,  and  note  thereto.    See 
also  0.  LXA.f  pott  J  p.  433. 

N.B.—TJie  Rules  of  Court,  poftt,  p.  175,  contttitnte  th^  FirH 
ScJtedule  to  this  Act, 
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Ses.s!nn  and  Chapter. 


6  Geo.  4,0.  84. 


Title. 


An  Act  to  provide  for 
the  augmenting  the 
salaries  of  the  Master 
of  the  RoUs  and  the 
Vice-ChanceUor  of 
England,  the  Chief 
Baron  of  the  Court  of 
£bcchequer,  and  the 
Puisne  Judges  and 
Batons  of  the  Courts 


Extent  of  Repeal. 


Section  seven. 
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Sessiou  and  Chapter. 


32  &  33  Vict,  a  71 


32  &  33  Vict  c.  83 


36  &  37  Vict  c.  66 


in  Westminster  Hall, 
and  to  enable  His 
Majesty  to  grant  an 
annuity  to  such  Vice- 
chancellor,  andaddi- 
tional  annuities  to 
such  Master  of  the 
Rolls,  Chief  Baron, 
and  Puisne  Judges 
and  Barons  on  their 
resignation  of  their 
respective  offices. 
The  Bankruptcy  Act, 
18C9. 


The  Bankruptcy  Re- 
peal and  uisolvent 
Court  Act,  1869. 

Supreme  Court  of 
Judicature  Act,  1873. 


Extent  of  Repeal. 


Aot  1875. 

and 
Soheduls. 


Section  one  hundred 
and     sixteen,     from 

*  *  provided  that  at  any 
time,"  inclusive,   to  ,' 
end  of  the  section. 

Section  nineteen  from 

*  *  provided  that  at  any 
time,'*  inclusive,  to 
end  of  the  section. 

So  much  of  sections 
three  and  sixteen  as 
relates  to  the  London 
Court  of  Bankruptcy, 
section  six,  section 
nine,  section  ton,  so 
much  of  section  thir- 
teen as  relates  to  ad- 
ditional judges  of  the 
Court  of  Appeal,  sec- 
tion thirty-four  from 
'  *  all  matters  pending 
"  in  the  London 
"Court  of  Bank- 
"ruptey,"  to  "Lon- 
"  don  Court  of  Bank- 
**ruptov,"  section 
thirty-hve,  section 
forty-eight,  section 
^ty-three,  section 
sixty-three,  section 
sixty-eight,  section 
sixty-nine,  section 
seventy,  section 

seventy-one,  section 
seventy-two,  section 
seventy- three,  section 
seventy*four,  and  the 
whole  of  the  sched  ule. 


See  Act  of  1875,  s.  33,  ante,  p.  125.    Section  1)4  of  the  Act  of 
1873  is  also  repealed  by  s.  4  of  Act  of  1875 ;  see  a/i^,  p.  97. 
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39  &  40  VICT.  c.  59. 


Aetl876|  An  Act  for  amending  the  Law  in  respect  of  the 
"•  ^^^'       Appellate  Jurisdiction  of  the  House  of  Lords ;  and 
for  other  purposes. 

[11th  August,  1876.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Preliminary. 

Sect.  1.  1.  This  Act  may  be  cited  for  all  purposes  as  "The 

Short  titie.   Appellate  Jurisdiction  Act,  187G." 

Soot.  2.  2.  This  Act  shall,  except  where  it  is  otherwise  expressly 

Commence-  provided,  come  into  operation  on  the  first  day  of  ^ovem- 
meat  of  Act  \^j.  qjj^  thousand  eight  hundred  and  seventy-six,  which 

day  is  hereinafter  referred  to  as  the  commencement  of 

this  Act. 

Appeal. 

Seet  8.  3.  Subject  as  in  this  Act  mentioned,  an  appeal  shall 

Cues  in      lie  to  the  House  of  Lords  from  any  order  or  judgment  of 
appal  lien    *^y  ^^  ^^®  Courts  following ;  that  is  to  say, 
to  House  of      (1 )  Of  Her  Majesty's  Court  of  Appeal  in  England; 

and 

(2.)  Of  any  Court  in  Scotland  from  which  error  or  an 
appeal  at  or  immediately  before  the  commence- 
ment of  this  Act  lay  to  the  House  of  Lords  by 
common  law  or  by  statute ;  and 

(3.)  Of  any  Court  in  Ireland  from  which  error  or  an 


APPEAL.  129 

appeal  at  or  immediately  before  the  commence-  Aotl876, 
ment  of  this  Act  lay  to  the  House  of  Lords  by  '*'^~^' 
common  law  or  by  statute. 

The  Act  of  1873,  0.  20,  antffp,  16,  contemplated  the  abolition 
of  all  appeals  to  the  House  of  Lords.  The  operation  of  that  sec- 
tion was  suspended  by  s.  2  of  the  Act  of  1875,  antej  p.  95.  And 
the  present  Act  permanently  established  the  appellate  jurisdiction 
of  tne  House  of  Lords.  As  to  requiring  the  fiat  of  the  Attorney- 
General,  see  s.  10,  poitf  p.  132. 

The  general  right  of  appeal  given  by  this  section,  from  any 
order  or  judgment  of  the  Court  of  Appeal  is  limited  as  regards 
Diyoroe  and  L<^timaoy  appeals  by  ss.  9  and  10  of  the  Act  of 
1881,  see  post^  p.  165. 

As  to  leave  to  ap|)eal  in  Bankruptcy  cases,  sec  JSjcp,  Jackson, 
14  Ch.  D.  726,  C.  A. 

See  8. 12  of  this  Act,  post^  p.  132,  as  to  Scotch  and  Irish  appeals. 

Xo  appeal  lies  to  the  House  of  Lords  on  a  question  of  costs 
alone,  but  where  the  Court  of  Appeal  granted  a  new  trial  on  the 
terms  that  the  defendant  should  first  pay  the  plaintiff's  casts  of 
the  first  trial,  it  was  held  that  an  appeal  £x)m  this  order  would  Ix; 
entertained  :  Metrtqwlltan  jUylums  DUtrict  v.  Uilly  5  App.  Cas. 
682  (H.  L.). 

4.  Every  appeal  shall  be  brought  by  way  of  petition  to  8«ot  4. 
the  House  of  Lords,  praying  that  the  matter  of  the  order  Form  of 
or  judgment  appealed  against  may  be  reviewed  before  Her  SllSe  ^ 
Majesty  the  Queen  in  Her  Cpurt  of  Parliament,  in  order  Lorda- 
that  the  said  Court  may  determine  what  of  right,  and 
according  to  the  law  and  custom  of  this  realm,  ought  to 
be  done  in  the  subject-matter  of  such  appeal. 

As  to  the  procedure  on  appeal,  see  Forms  and  Orders,  j;o«^, 
p.  673,  et  seq, 

&.  An  appeal  shall  not  be  heard  and  determined  by  the  8«ot  5. 
House  of  Lords  unless  there  are  present  at  such  hearing  Attendance 
and  determination  not  less  than  three  of  the  following  number' of 
persons,  in  this  Act  designated  Lords  of  Appeal ;  that  is  ^»d«  of 

to  say,  required  at 

(1.)  The  Lord  Chancellor  of  Great  Britain  for  the  time  detemiM- 
being;  and  "i^^,. 

(2.)  The  Lords  of  Appeal  in  Ordinary  to  be  appointed 
as  in  this  Act  mentioned ;  and 

(3.)  Such  Peers  of  Parliament  as  are  for  the  time  being 
holding  or  have  held  any  of  the  offices  in  this 
Act  described  as  high  judicial  offices. 

6.  For  the  purpose  of  aiding  the  House  of  Lords  in  the  Beet  6. 
hearing  and  determination  of  appeals,  Her  Majesty  may,  4?St^?f" 
at  any  time  after  the  passing  of  this  Act,  by  letters  Lords  uf 
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A«t  lt76,  patent,  appoint  two  qualified  persons  to  be  Lords  of  Ap- 

"•  ^»  ^*    peal  in  Ordinary,  but  such  appointment  shall  not  take 

Appeal  in     effect  Until  the  commencement  of  this  Act. 

byHer^         A  persou  shall  not  be  qualified  to  be  appointed  by  Her 

iLieaty       Majesty  a  Lord  of  Appeal  in  Ordinary  unless  he  has  been 

at  or  before  the  time  of  his  appointment  the  holder  for  a 

period  of  not  less  than  two  years  of  some  one  or  more  of 

the  ofRoes  in  this  Act  described  as  high  judicial  offices,  or 

has  been  at  or  before  such  time  as  aforesaid,  for  not  less 

than  fifteen  years,  a  practising  barrister  in  England  or 

Ireland,  or  a  practising  advocate  in  Scotland, 

Every  Lord  of  Appeal  in  Ordinary  shall  hold  his  office 
during  good  behaviour,  and  shall  continue  to  hold  the 
Ban  e  notwithstanding  the  demise  of  the  Cro^vn,  but  he 
may  be  removed  from  such  office  on  the  address  of  both 
Houses  of  Parliament. 

There  shall  be  paid  to  every  Lord  of  Appeal  in  Ordi- 
nary a  salary  of  six  thousand  pounds-a  year. 

Every  Lord  of  Appeal  in  Ordinary,  unless  he  is  other- 
wise entitled  to  sit  as  a  member  of  the  House  of  Lords, 
shall  by  virtue  and  according  to  the  date  of  his  appoint- 
ment be  entitled  during  his  life  to  rank  as  a  baron  by  such 
style  as  Her  Majesty  may  be  pleased  to  appoint,  and  shall 
during  the  time  that  he  coutinues  in  his  office  as  a  Lord 
of  Apjxial  in  Ordinary,  and  no  longer,  be  entitled  to  a  writ 
of  sunmions  to  attend,  and  to  sit  and  vote  in  the  House 
of  Lords  ;  his  dignity  as  a  Lord  of  Parliament  shall  not 
descend  to  his  heirs. 

On  any  Lord  of  Appeal  in  Ordinary  vacating  his  office, 
by  death,  resignation,  or  otherwise.  Her  Majesty  may  fill 
up  the  vacancy  by  the  appointment  of  another  quaUfied 
person. 

A  Lord  of  Appeal  in  Ordinary  shall,  if  a  Privy  Coun- 
cillor, be  a  member  of  the  Judicial  Committee  of  the  Privy 
Council,  and,  subject  to  the  due  performance  by  a  Lord 
of  Appeal  in  Ordinary  of  his  duties  as  to  the  hearing  and 
determining  of  appeals  in  the  House  of  Lords,  it  shall  be 
his  duty,  being  a  Privy  Councillor,  to  sit  and  act  as  a 
member  of  the  Judicial  Committee  of  the  Privy  Council. 

As  to  the  meaning  of  the  term  "  High  Judicial  Office  "  in  this 
flection,  sec  s.  ^b^post,  p.  141.  As  to  increasing  the  number  of 
Lords  of  Appeal,  see  s.  lA^poittf  p.  132. 

Supplemental  Provisions. 
Sect  7.  7.  Her  Majesty  may  by  letters  patent  grant  to  any  Lord 

EwaSf  ^^    ^^  Appeal  in  Ordinary,  who  has  served  for  fifteen  years 
or  is  disabled  by  permanent  infirmity  from  the  perform* 
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anoe  of  the  daties  of  his  office,  a  pciisioa  by  way  of  Aotl876, 
annuity  to  be  continued  duriug  his  life  equal  in  amount  to  **•  '^'~'^' 
the  penjsion  which  might  under  similar  circumstances  be  Apueai  in 
^JTantcd  to  the  Master  of  the  Rolls,  in  pursuance  of  the  orain*»^y- 
Supreme  Court  of  Judicature  Act,  1873. 

Previous  service  in  any  office  described  in  this  Act  as  a 
high  judicial  office  shall  for  the  purposes  of  pension  be 
deemed  equivalent  to  seryice  in  the  office  of  a  Lord  of 
Aj^eal  in  Ordinary  under  this  Act. 

The  salary  and  pension  payable  to  a  Lord  of  Appeal  in 
Ordinary  shall  be  charged  on  and  paid  out  of  the  consoli- 
dated fund  of  the  United  Kingdom,  and  shall  accrue  due 
from  day  to  day,  and  shall  be  payable  to  the  person 
entitled  thereto,  or  to  his  executors  and  administrators,  at 
such  intervals  in  every  year,  not  being  longer  than  three 
months,  as  the  Treasury  may  from  time  to  time  determine. 

8.  For  preventing  delay  in  the  administration  of  jus-  Seet.  8. 
tice,  the  House  of  Lords  may  sit  and  act  for  the  purpose  Hearing  an.i 
of  hearing  and  determining  appeals,  and  also  for  the  pur-  ion "r 
pose  of  Lords  of  Appeal  in  Ordinary  taking  their  seats  ai»i'«ii.s 
and  the  oaths,  during  any  prorogation  of  Parliament,  at  pHIiJIigation 
snch  time  and  in  such  manner  as  may  be  appointed  by  Jjfe^JJ"^"*' 
order  of  the  House  of  Lords  made  during  the  preceding 
session  of  Parliament ;  and  all  orders  and  proceedings  of 

the  said  House  in  relation  to  appeals  and  matters  connec- 
ted therewith  during  such  prorogation,  shall  be  as  valid 
as  if  Parliament  had  been  then  sitting,  but  no  business 
other  than  the  hearing  and  determination  of  appeals  and 
the  matters  connected  therewith,  and  Lords  of  Appeal  in 
Oi^nary  taking  their  seats  and  the  oaths  as  aforesaid, 
shall  be  transacted  by  such  House  during  such  proroga- 
tion. 

Any  order  of  the  House  of  Lords  may  for  the  purposes 
of  this  Act  be  made  at  any  time  after  the  passing  of  this 
Act. 

9.  If  on  the  occasion  of  a  dissolution  of  Parliament  Beet.  9. 
Her  Majesty  is  graciously  pleased  to  think  that  it  would  .^^jjjjfn^** 
l)c  expedient,  with  a  Aiew  to  prevent  delay  in  the  ad-  ti.mof 
ministration  of  justice,  to  provide  for  the  hearing  and  fiV^^^g" 
determination  of  appeals  during  such  dissolution,  it  shall  (UsHoiution 
l)e  lawful  for  Her  Majesty,  by  writing  under  her  sign  InenS^**** 
manual,  to  authorise  the  Lords  of  Appeal  in  the  name  of 

the  House  of  Lords  to  hear  and  detennine  appeals  during 
tiie  dissolution  of  Parliament,  and  for  that  purpose  to 
sit  in  the  House  of  Lords  at  such  times  as  maybe  thought 
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Aetl876,  expedient;  and  upon  such  authority  as  aforesaid  being 
^^—'^^  given  by  Her  Majesty,  the  Lords  of  Appeal  may,  daring 
such  dissolution,  hear  and  determine  appeals  and  act  in 
all  matters  in  relation  thereto  in  the  same  manner  in  all 
respects  as  if  their  sittings  were  a  continuation  of  the 
sittings  of  the  House  of  Lords,  and  may,  in  the  name  of 
the  House  of  Lords,  exercise  the  jurisdiction  of  the 
House  of  Lords  accordingly. 

8«ot.  10.  10.  An  appeal  shall  not  be  entertained  by  the  House 
sayiiuc  m  to  of  Lords  without  the  consent  of  the  Attorney-General  or 
Attorney-  Other  law  officcr  of  the  Crown  in  any  case  where  pro* 
General  cecdings  iu  crror  or  on  appeal  oould  not  hitherto  have 
been  luid  in  the  House  of  Lords  without  the  fiat  or  con- 
sent of  such  officer. 

Seet.  11.         11.  After  the  commencement  of  this  Act,  error  shall 

SdCTAct  ^^^  ^®  ^  ^^^  House  of  Lords,  and  an  appeal  shall  not 
to  supersede  lie  from  any  of  the  Courts  from  which  an  appeal  to  the 
procSwe.  House  of  Lords  is  given  by  this  Act,  except  in  manner 
provided  by  this  Act,  and  subject  to  such  conditions  as  to 
the  value  of  the  subject-matter  in  dispute,  and  as  to 
giving  security  for  costs,  and  as  to  the  time  within  which 
the  appeal  shall  be  brought,  and  generally  as  to  all  mat- 
ters of  practice  and  procedure,  or  otherwise,  as  may  be 
imposed  by  orders  of  the  House  of  Lords, 

Every  appeal  must,  by  s.  4,  antCj  p,  129,  be  by  petition.    See 
Forms  and  Oidere,  postj  p.  673,  et  seq, 

••«*•  12-  12.  Except  in  so  far  as  may  be  authorised  by  orders  of 
^2jJ*"^.  the  House  of  Lords,  an  app^  shall  not  lie  to  the  House 
eluded  from  of  Lords  from  tiXij  Court  in  Scotland  or  Ireland  in  any 
appeal.        ^j^g^  which,  accordmg  to  the  law  or  practice  hitherto  in 

use,  could  not  have  been  re\iewed  by  that  House,  either 

in  error  or  on  appeal.   . 

Seet  18.  13.  Nothing  in  this  Act  contained  shall  aflEect  the  juris- 
toiSndin  **  ^ictiou  of  the  House  of  Lords  in  respect  of  any  error  or 
biuinen.  ^  appeal  pending  therein  at  the  time  of  the  commencement 
of  this  Act,  and  any  such  error  or  appeal  may  be  heard 
and  determined,  and  all  proceedings  m  relation  thereto 
may  be  conducted  in  the  same  manner  in  all  respects  as 
if  this  Act  had  not  passed. 

Amendment  op  Acts. 

S«ot.  14.  14.  Whereas,  by  the  Act  of  the  session  of  the  thirty- 
^hS^ASrof  ^^^^^  ^^^  thirty-fifth  years  of  the  reign  of  Her  present 
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Majesty,  chapter  ninety-one,  intituled  ^*  An  Act  to  make  Aet  1876, 
forth^  provision  for  the  despatch  of  business  by  the     •-  ^^ 
Judicial  Committee  of  the  Pnvy  Council,"  Her  Majesty  34^35  vict. 
was  empowered  to  appoint  and  did  appoint  four  persons  ^ »!. «- 
(Yualifiea  as  in  that  Aot  mentioned  to  act  as  members  of  con^tution 
the  Judicial  Committee  of  the  Privy  Council  at  such  coSrcttT^^ 
sabries  as  are  in  the  said  Act  mentioned,  in  this  Act 
referred  to  as  paid  Judges  of  the  Judicial  Committee  of 
the  Privy  Council : 

And  whereas  the  power  given  by  the  said  Act  of  filling 
any  vacancies  occasioned  by  death,  or  otherwise,  in  the 
offices  of  the  persons  so  appointed,  has  lapsed  by  efflux 
of  time,  and  Her  Majesty  has  no  power  to  fill  any  sudi 
vacancies : 

Be  it  enacted,  that  whenever  any  two  of  the  paid 
judges  of  the  Judicial  Committee  of  the  Privy  Council  have 
died  or  resigned,  Her  Majesty  may  appoint  a  third  Lord 
of  Appeal  in  Ordinary  in  addition  to  the  Lords  of 
Appeal  in  Ordinary  hereinbefore  authorised  to  be  ap- 
pointed, and  on  the  death  or  resignation  of  the  remain- 
ing two  paid  judges  of  the  Judicial  Committee  of  the 
Privy  Council  Her  Majesty  may  appoint  a  fourth  Lord  of 
Appeal  in  Ordinary  in  addition  to  the  Lords  of  Appeal  in 
Ordinary  aforesaid :  and  may  from  time  to  time  fill  up 
any  vacancies  occurring  in  the  offices  of  such  third  and 
fourth  Lord  of  Appeal  in  Ordinary. 

Any  Lord  of  Appeal  in  Ordinary  appointed  in  pur- 
suance of  this  section  shall  be  appointed  in  the  same 
manner,  hold  his  office  by  the  same  tenure,  be  entitled  to 
the  same  salary  and  pension,  and  in  all  respects  be  in  the 
same  position  as  if  he  were  a  Lord  of  Appeal  in  Ordinary 
appointed  in  pursuance  of  the  power  in  this  Act  before 
given  to  Her  Majesty. 

Her  Majesty  may,  by  Order  in  Council,  with  the  advice 
of  the  Judicial  Committee  of  Her  Majesty's  Privy  Coun- 
cil, or  any  five  of  them,  of  whom  the  Lord  Chancellor 
ehall  be  one,  and  of  the  archbishops  and  bishops  being 
members  of  Her  Majesty's  Privy  Coimcil,  or  any  two  of 
them,  make  rules  for  the  attendance,  on  the  hearing  of 
Ecclesiastical  cases,  as  assessors  of  the  said  committee,  of 
.  such  number  of  the  archbishops  and  bishops  of  the 
Church  of  England  as  may  be  determined  by  such  rules. 

The  rules  may  provide  for  the  assessors  being  appoin- 
ted for  one  or  more  year  or  years,  or  by  rotation  or  other- 
wise, and  for  filling  up  any  temporary  or  other  vacancies 
in  the  office  of  assessor. 
Any  rule  made  in  pursuance  of  this  section  shall  be 
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Aot  1876,  laid  before  each  House  of  Parliament  within  forty  days 
■1.  li,  Ig.  after  it  is  made  if  Parliament  be  then  sitting,  or,  if  not 
then  sitting,  within  forty  days  after  the  commencement 
of  the  then  next  session  of  Parliament. 

If  either  House  of  Parliament  present  an  address  to 
Her  Majesty  within  forty  days  after  any  such  rule  has 
been  laid  before  such  House,  praying  tliat  any  such  rule 
may  be  annulled.  Her  Majesty  may  thereupon,  by  Order 
in  Comicil,  annul  the  same,  and  the  nile  so  annulled  shall 
thenceforth  become  void,  but  without  prejudice  neverthe- 
less to  the  making  of  any  other  rule  in  its  place,  or  to  the 
validity  of  anything  which  may  in  the  meantime  have 
been  done  under  any  such  rule. 


SMt.  16. 

Amendment 

«'fthe 

Supreme 

Court  of 

Judicature 

AntN  in 

relation  to 

Her 

MiO^'tty'B 

Court  of 

Apiieal. 


15.  Whereas  it  is  expedient  to  amend  the  constitution 
of  Her  Majesty's  Court  of  Appeal  in  manner  hereinafter 
mentioned :  Be  it  enacted,  that  there  shall  be  repealed  so 
much  of  the  fourth  section  of  the  Supreme  Court  of 
Judicature  Act,  1875,  as  provides  that  the  ordinary 
Judges  of  Her  Majesty's  Court  of  Appeal  (in  this  Act 
referred  to  as  "  the  Court  of  Appeal  ")  shall  not  exceed 
thrce  at  any  one  time. 

In  addition  to  the  number  of  ordinary  judges  of  the 
Court  of  Appeal  authorised  to  be  apjwinted  by  the 
Supreme  Court  of  Judicature  Act,  1875,  Her  Majesty 
may  apix)int  three  additional  ordinary  judges  of  that 
court. 

The  first  three  appointments  of  additional  judges  under 
this  Act  shall  be  made  by  such  transfer  to  the  Court  of 
Appeal  as  is  in  this  section  mentioned  of  three  judges  of 
the  High  Court  of  Justice,  and  the  vacancies  so  created 
in  the  High  Court  of  Justice  shall  not  be  tilled  up, 
except  in  the  event  and  to  the  extent  hereinafter  men- 
tioned. 

Her  Majesty  may,  by  writing,  under  her  sign  manual, 
either  before  or  after  the  commencement  of  this  Act,  but 
so  as  not  to  take  eflfect  until  the  commencement  thereof, 
transfer  to  the  Court  of  Appeal  from  the  following  divi- 
sions of  the  High  Court  of  Justice,  that  is  to  say,  the 
Queen's  Bench  Division,  the  Common  Pleas  Division,  and 
the  Exchequer  Division,  such  of  the  judges  of  the  said 
Divisions,  not  exceeding  three  in  number,  as  to  Her 
Majesty  may  seem  meet,  each  of  whom  shall  have  been  a 
judge  of  any  one  or  more  of  such  Divisions  for  not  less 
than  two  years  previously  to  bis  appointment,  and  shall 
not  be  an  ftp  offieio  judge  of  the  Court  of  Appeal,  and 
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every  jad^  so  transferred  shall  be  deemed  an  additional  Aet  1S76, 
ordinary  judge  of  the  Court  of  Appeal  in  the  same  man-     '•^^- 
iier  as  if  he  had  been  appointed  such  judge  by  letters 
patent.    Xo  judge  shall  be  so  transferred  without  his  own 
consent. 

Every  additional  ordinary  judge  of  the  said  Court  of 
Appeal  appointed  in  pursuance  of  this  Act  shall  be  subject 
to  the  provisions  of  sections  twenty-nine  and  thirty-seven 
of  the  Supreme  Court  of  Judicature  Act,  1878,  and  shall 
bo  under  an  obligation  to  go  circuits  and  to  act  as  com- 
missioner under  commissions  of  assize  or  other  commis- 
sions authorised  to  be  issued  in  pursuance  of  the  said 
Act,  in  the  same  manner  in  all  respects  as  if  ho  were  a 
judge  of  the  High  Court  of  Justice. 

There  shall  be  paid  to  evcrv  additional  ordinary  judge 
appointed  in  pursuance  of  this  Act,  in  addition  to  the 
salary  which  he  would  otherwise  receive  as  an  ordinary 
judge  of  the  Court  of  Appeal,  such  sum  on  account  of  his 
expenses  on  circuit  or  under  such  commission  as  afore- 
said as  majr  be  approved  by  the  Treasury  upon  the  re- 
commendation of  the  Lord  Chancellor. 

Each  of  the  judges  of  the  High  Court  of  Justice  who 
is,  in  pursuance  of  this  Act,  transferred  to  the  Court  of 
Appeal,  by  writing  under  the  sign  manual  of  her  Majesty, 
shall  retain  such  officers  as  are  attached  to  his  person  as 
such  judge,  and  are  appointed  and  removable  by  him  at 
his  pleasure,  in  pursuance  of  the  Supreme  Court  of 
Judicature  Act,  1878,  and  the  officers  so  attached  shall 
have  the  same  rank,  and  hold  their  offices  by  the  same 
tenure,  and  upon  the  same  terms  and  conditions,  and  re- 
ceive the  same  salaries,  and  if  entitled  to  pensions,  be 
entitled  to  the  same  pensions,  and  shall,  as  nearly  as  may 
be,  perform  the  same  duties  as  if  the  judges  to  whom 
they  are  attached  had  not  been  transferred  to  the  Court 
of  Appeal. 

Subject  as  aforesaid,  the  provisions  of  the  Supreme 
Court  of  Judicature  Acts,  1878  and  1875,  for  the  time 
being  in  force  in  relation  to  the  appointment  of  ordinary 
judges  of  Her  Majesty's  Court  of  Appeal,  and  to  their 
tenure  of  office,  and  to  their  precedence,  and  to  their 
salaries  and  pensions,  and  to  the  officers  to  be  attached 
to  such  judges,  and  all  othet  provisions  relating  to  such 
ordinary  judges,  shall  apply  to  the  additional  ordinary 
judges  appointed  in  pursuance  of  this  section  in  the  same 
manner  as  they  apply  to  the  other  ordinary  judges  of  the 
said  Conrt. 

For  the  purpose  of  a  transfer  to  the  Court  of  Appeal 


136  APPELLATE  JUBI8DIGTI0K  ACT,  187(i. 

A0t  1S76,  nnder  this  section,  service  as  a  jud^e  in  a  Court  whose 
M.  lft-~17.  jurisdiction  is  transferred  to  the  High  Court  shall  be 
deemed  to  have  been  service  as  a  judge  in  any  one  or 
more  of  such  divisions  of  the  High  Court  as  are  in  this 
section  in  that  behalf  mentioned ;  and  for  the  purpose  of 
the  pension  of  any  person  appointed  under  this  Act  an 
additional  ordinary  Judge  of  Appeal,  service  in  the  High 
Court  of  Justice,  or  in  any  Court  whose  jurisdiction  is 
transferred  to  the  High  Court  of  Justice  or  to  the  Court 
of  Appeal,  shall  be  deemed  to  have  been  service  in  the 
Court  of  Appeal. 

See  Bs.  2,  3,  4  of  the  Act  of  ISdl,  pi»jtt,  p.  162,  making  the  Master 
of  the  Bolk  a  judge  of  appeal  only,  and  making  the  President  of 
the  Probate  and  Divorce  Diyision  an  ex  officio  member  of  the 
Court  of  Appeal 

iMt  16.        10.  Orders  for  constituting  and  holding    Divisional 
reCS^n  2»    Courts  of  the  Court  of  Ap{^,  and  for  regulating  the 
conduct  of    sittings  of  the  Court  of  Appeal,  and  of  the  Divisional 
Hct*  mjJ*"    Courts  of  Appeal,  may  be  nmde,  and  when  made  in  like 
jesty's  Court  manner  rescnided  or  altered,  by  the  President  of  the 
of  AppeaL    Q^^p^  ^f  Appeal,  with  the  concurrence  of  the  ordinary 
judges  of  the  Court  of  Appeal,  or  any  three  of  them ;  and 
so  much  of  section  seventeen  of  the  Supreme  Court  of 
Judicature  Act,  1875,  as  relates  to  the  regulation  of  any 
matters  subject  to  be  regulated  by  orders  under  this  sec- 
tion, and  so  much  of  any  Rules  of  Court  as  may  be  in- 
consistent with  any  order  made  under  this  section,  shall 
be  repealed,  without  prejudice  nevertheless  to  any  Rules 
of  Court  made  in  puiBuauce  of  the  section  so  repealed,  so 
long  as  such  Rules  of  Court  remain  unaffected  by  orders 
made  in  pursuance  of  this  section. 

Sec  note  to  s.  17  of  the  Act  of  1875,  antf,  p.  109. 

8Mt  17.        17.  On  and  after  the  first  day  of  December,  one  thou- 
RwuuoM  sand  eight  hundred  and  seventy-six,  every  action  and 
^La  of    '    proceeding  in  the  High  Court  of  Justice,  and  all  business 
S^SuatiM^  arising  out  of  the  same,  except  as  is  hereinafter  provided, 
and  Dtvi.     shall,  SO  far  as  is  practicable  and  convenient,  be  heard, 
o^^  of     determined,  and  disposed  of  before  a  single  judge,  and  all 
High  Court  proceedings  in  an  action  subsequent  to  the  hearing  or 
trial,  and  down  to  and  including  the  final  judgment  or 
order,  except  as  aforesaid,  and  always  excepting  any  pro- 
ceedings on  appeal  in  the  Court  of  Appeal,  shall,  so  far 
as  is  practicable  and  convenient,  be  had  and  taken  before 
the  judge  before  whom  the  trial  or  hearing  of  the  cause 
took  pIiMe :  Provided  nevertheless,  that  Divisional  Courts 
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of  the  High  Conrt  of  Justice  may  be  held  for  the  trans-  Act  1S76, 
action  of  any  business  which  may  for  the  time  being  be  — -  ^'^f  ^^' 
ordered  by  Boles  of  Court  to  be  heard  by  a  Divisional 
Ck)uit ;  uid  any  such  Divisional  Court,  when  held,  shall 
be  constituted  of  two  judges  of  the  Court  and  no  more, 
imless  the  President  of  the  Division  to  which  such  Divi- 
sional Court  belongs,  with  the  concurrence  of  the  other 
judges  of  such  Division,  or  a  majority  thereof,  is  of 
opinion  that  such  Divisional  Court  should  be  constituted 
of  a  greater  number  of  judges  than  two,  in  which  case 
such  Court  may  be  constituted  of  such  number  of  judges 
as  the  President,  with  such  concurrence  as  aforesaid,  maj 
think  expedient ;  nevertheless  the  decisions  of  a  Di%n- 
sioual  Court  shall  not  be  invalidated  by  reason  of  such 
Court  being  constituted  of  a  greater  number  than  two 
judges;  and 

Bulea  of  Court  for  carrying  into  effect  the  enactments 

contained  in  this  section  shall  be  made  on  or  before  the 

first  day  of  December,  one  thousand  eight  hundred  and 

seventy-six,  and  may  be  afterwards  altered,  and  all  Rules 

of  Court  to  be  made  after  the  passing  of  this  Act,  whether 

made  under  the  Supremo  Court  of  Judicature  Act,  1876, 

or  this  Act,  shall  be  made  by  any  three  or  more  of  the 

following  persons,  of  whom  the  Lord  Chancellor  shall  be 

one,  namely,  the  Lord  Chancellor,  the  Lord  Chief  Justice 

of  England,  the  Master  of  the  Rolls,  the  Lord  Chief 

Justice  of  the  Common  Pleas,  the  Lord  Chief  Baron  of 

the  Exchequer,  and  foiur  other  Judges  of  the  Supreme 

Court  of  Judicature,  to  be  from  time  to  time  appointed 

for  the  purpose  by  the  Lord  Chancellor  in  writing  under 

his  hand,  such  appointment  to  continue  for  such  time  as 

sliall  be  specified  therein,  and  all  such  Rules  of  Court  shall 

be  laid  before  each  House  of  Parliament  within  such  time 

and  subject  to  be  annulled  in  such  manner  as  is  provided 

by  the  Supreme  Comt  of  Judicature  Act,  1876. 

There  shall  be  repealed  on  and  after  the  first  day  of 
Dxiccmber,  one  thousand  eight  hundred  and  seventy-six, 
so  much  of  sections  forty,  forty-one,  forty-two,  forty-three, 
forty-four,  and  forty-six  of  the  Supreme  Court  of  Judica- 
ture Act,  1873,  as  is  inconsistent  with  the  provisions  of 
this  section. 

The  R.  S.  C,  Dec.  1876,  were  issued  to  give  effect  to  this  sec- 
tion. As  to  the  effect  of  this  section,  and  those  rules,  see  note  to 
O.  XXXVI.,  r.  22a,  /w#^  p.  327;  O.  XXXIX.,  jMut,  p.  349  ; 
o.  XIi.,/>otf,  p.  354;  O.  LVIIa,  2>««f,  p.  415,  and  LVIIL,  r.  19, 
post,  p.  431. 

18.  Whenever  any  two  of  the  said  paid  judges  of  the  8«ot  18 
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Aet  1876,  Judicial  Committee  of  the  Privy  Council  liavc  died  or 

**1  **~^*  resigned,  Her  Majesty  may,  upon  an  address  from  both 

Power  111      Houses  of  Parliament,  representing  that  the  state  of  busi- 

*^^te  to  fill  ^^^  ^^  ^^®  Kifth  Court  of  Justice  is  such  as  to  require  the 

vacancies     appointment  of  an  additional  judge,  fill  up  one  of  the 

hi  ffigh*^    vacancies  ci'eated  by  the  transfer  hereinbefore  authorised. 

Court  of      by  appointing  one  new  Judge  of  the  said  High  Court  in 

muo>^/of    *^^y  Division  thereof ;  and  on  the  death  or  retirement  of 

fudges  t*.     the  remaining  two  paid  Judges  of  the  said  Judicial  Com- 

AnleaL^      mittcc,  Her  Majesty  may,  upon  the  like  address,  fill  up  in 

like  manner  another  of  the  said  vacancies,  and  from  time 

to  time  fill  up  any  yacancies  occurring  in  the  offices  of 

judges  so  appointed. 

The  Act  of  1877,  mstt  p.  142,  authorised  the  appointment  of 
another  judge  to  the  High  Court,  who  is  attached  to  the  Chanceiy 
Division. 

S«ct  19.         li^«  Where  a  Judge  of  the  High  Court  of  Justice  ha« 

Attendance  beeii  rcqucstcd  to  attend  as  an  additional  judge  at  the 

HiS  omrt'  sittings  of  the  Court  of  Appeal  under  section  four  of  the 

of  juatioeon  Supreme  Court  of  Judicature  Act,  1871),  such  judge  shall, 

Ai»"«ii!'      although  the  period  has  expired  during  which  his  attcud- 

aiice  was  requested,  attend  the  sittings  of  the  Court  of 

Appeal  for  the  purpose  of  giving  judgment  or  othenvise  in 

relation  to  any  case  which  may  have  been  heard  by  the 

Court  of  Appeal  during  his  attendance  on  the  Court  of 

Appeal. 

The  section  intended  to  be  refeiTcd  to  is  evidently  s.  4  of  the 
Act  of  1875,  antCj  p.  96,  See  also  s.  11  of  the  Act  of  1881,/?<l«^ 
p.  166. 

8Mt.  80.  20.  Where  by  Act  of  Parliament  it  is  provided  that  the 
Amendment  dccision  of  any  CouTt  OT  judgc  the  jurisdiction  of  which 
ture^Acteas  ^^^^  ^^  j^^S^  18  transferred  to  the  High  Court  of  Justice 
to  appeau  Is  to  bc  final,  an  appeal  shall  not  lie  in  any  such  case  from 
cSSiltot^  the  decision  of  the  High  Court  of  Justice,  or  of  any  judge 
J^ce  in     thereof,  to  Her  Majesty's  Court  of  Appeal. 

This  section  imposes  an  important  limitation  on  the  general 
right  of  appeal  from  every  judgment  or  order  given  by  the  Act  of 
1873,  as  to  which  see  s.  19  of  that  Act,  ante^  p.  13  and  note 
thereto. 

The  following  cases  iUustrate  the  olMjration  of  the  present  sec- 
tion. By  8.  17  of  the  Common  Law  Procedure  Act,  1860.  it  is 
provided  that  the  judgment  in  any  action  or  issue  in  any  inter- 
pleader proceedings  and  the  decision  of  the  court  or  a  judge  in  a 
summary  manner  shall  be  final  and  conclusive.  It  has  been  held 
that  no  appeal  lies  from  the  summary  decision  of  a  judge  at 
chambers  under  s.  14,  Doddn  v.  Shrpard^  1  Ex.  D.  75,  while  an 
appeal  docs  lie  from  the  order  of  a  judge  who,  u\ion  motion 


cases. 
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directs  judo^ent  to  be  entered  after  the  trial  of  an  inteiijleador  A0tlS76, 
i*sue  ;    Witt  v.  Parker ^  46  L.  J.  Q.  B.  450,  C.A.  H.90— 82. 

By  B.  14  of  the  County  Courts  Act,  1850  (13  &  14  Vict,  c  61), 

an  appeal  is  given  in  certain  cases  from  the  county  court  to  one 
of  the  superior  courts  at  Westminster,  and  it  is  provided  that  the 
orders  of  the  superior  court  shall  be  final.  By  s.  45  of  the  Act  of 
1873,  ante*,  p.  55,  an  appeal  lies  by  s])ecial  leave  fmrn  the  deci- 
sion of  the  High  Court  on  a  county  court  ap)>eal.  The  present 
section  docs  not  revive  the  provision  of  the  County  Court  Act 
which  had  been  impliedly  repealed  by  s.  45  of  the  Act  of  1873, 
and  an.  appeal  still  lies  by  leave  from  the  decision  of  the  High 
Court  on  a  county  court  appeal :  Crujth  v.  Turner j  3  Ex.  D.  303, 

X.'.  .^L. 

By  s.  42  of  the  County  Courts  Act,  1856  (19  k  20  Vict.  c.  108), 
it  is  provided  that  when  application  it  made  to  a  superior  court 
for  a  writ  of  prohibition  to  the  judge  of  a  county  court  the  matter 
shall  Ijc  finally  disposed  of  by  rule  or  order,  and  no  declaration  or 
further  proceeding  in  prohibition  shall  be  allowed.  An  appeal 
still  li<is  from  the  decision  of  a  Divisional  Court  on  an  application 
for  a  prohibition  to  a  county  court :  Barton  v.  Titchmarsh^  49  L. 
J.  Q.  B.,  C.  A. 

21,  Whereas  by  section  thirty-four  of  the  Supreme  ■•ot.  21. 
Court  of  Judicature  Act,  1875,  it  is  enacted  that  upon  S?,"*S{ 
the  occurrence  of  any  vacancy  in  an  office  coming  within  ut  Jan. 
the  provisions  of  section  seventy-seven  of  the  Supreme  if^&SQ*'^' 
Court  of  Judicature  Act,  1873,  the  Lord  High  Chancellor  vict  c.^'^,^ 
of  Great  Britain  may,  with  the  concuiTenoe  of  the  Treasury,  SU  in  i^i* 
suspend  the  making  any  appointment  to  such  office  for  ^^^*^^' 
any  period  not  later  than  the  first  day  of  January,  one 
thousand  eight  hundred  and  seventy-seven,  and  may,  if  it 
be  necessary,  make  provision  in  such  manner  as  he  thinks 
fit  for  the  temporary  discharge  in  the  meantime  of  the 
duties  of  such  office,  and  it  is  expedient  to  extend  the  said 
period  as  hereinafter  mentioned  :  Be  it  therefore  enacted 
as  follows  : 

The  said  section  shall  be  construed  as  if  the  first  day  of 
January,  one  thousand  eight  hundred  and  seventy-eight, 
were  therein  inserted  in  lieu  of  the  first  day  of  Januarj-, 
one  thousand  eight  hundred  and  seventy-seven. 

By  s.  G  of  the  Act  of  1877,i>(Wf,  p.  143,  the  Ist  January,  1879,  is 
Bubcitituted. 

See  s.  77  of  the  Act  of  1873,. and  note  thereto,  ante,  p.  75.  See 
also  ss.  21—22  of  the  Act  of  1881,^r;/rf,  p.  170. 


22.  A  district  registrar  of  the  Supreme  Court  of  Judi-  8Mt.  22. 


make,  appoint  a  deputy,  and  all  Acts  authorised  or  re- 
quired to  be  done  by,  to,  or  before  a  district  registrar  may 
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Aet  1876,  be  done  by,  to,  or  before  any  deputy  so  appointed  :  Pro- 

"•^^^^  vided  always,  that  in  no  case  such  appointment  shall  be 

made  for  a  period  exceeding  three  months.    This  section 

shall  come  into  force  at  the  time  of  the  passing  of  this  Act. 

As  to  district  registmrs  and  their  jurisdiction^  Rec  rs.  60  to  66 
of  the  Act  of  1878,  ante,  pp.  66  to  68  ;  s.  18  of  the  Act  of  1875, 
ftHtCf  p.  107  ;  and  O.  XXXV..  ^fo^tf  pp.  308,  et  9vq.^  and  s.  22  of  the 
Actof  1881,/?<w^p.  170. 

8Mt.  88.        23.  Whereas  by  the  Vice-Admiralty  Courts  Act,  1863, 

m?Jt  of  vice-  ^^  ^  enacted,  that  "  nothing  in  this  Act  contained  shall 

a"hai«i,^    '  be  taken  to  affect  the  power  of  the  Admiralty  to  appoint 

ofl&i*of^    any  vice-admiral,  or  any  judge,  registrar,  marshal,  or  other 

vhte-Admi-  ofticcr  of  any  Vice-Admiralty  Court,  as  heretofore,  by 

raity  Court  ^.gj^aut  from  the  Admiralty,  and  by  letters  patent  issued 

under  the  seal  of  the  High  Court  of  Admiralty  of  England : " 

And  whereas  since  the  commencement  of  the  Supreme 

Court  of  Judicature  Acts,  1873  and  1875,  doubts  have 

arisen  with  respect  to  the  exercise  of  the  said  power  of  the 

Admiralty,  and  it  is  expedient  to  remove  such  doubts  :  Be 

it  therefore  enacted  as  follows : 

Any  power  of  the  Admiralty  to  appoint  or  cancel  the 
appointment  of  a  vice-admiral,  or  a  judge,  registrar,  mar- 
shal, or  other  officer  of  a  Vice- Admiralty  Court,  may,  after 
the  passing  of  this  Act,  be  exercised  by  some  writmg  under 
the  nands  of  the  Admiralty,  and  the  seal  of  the  office  of 
Admiralty,  and  in  such  form  as  the  Admiralty  from  time 
to  time  direct. 

Every  appointment  so  made  shall  liave  the  same  effect, 
and  every  vice-admiral,  judge,  registrar,  marshal,  and 
other  officer  so  appointed  shall  have  the  same  jurisdiction, 
power,  and  authority,  and  be  subject  to  the  same  obliga- 
tion, as  if  he  had  been  appointed  before  the  commence- 
ment of  the  Supreme  Court  of  Judicature  Acts,  1873  and 
1876,  under  the  seal  of  the  High  Court  of  Admiralty  of 
England. 

"Admiralty"  in  this  section  means  the  Lord  High 
Admiral,  or  the  commissioners  for  executing  his  office,  or 
any  two  of  such  commissioners. 

Eepeal  and  Definitions. 

"  ^  H.  24,  Section  sixteen  of  the  Act  for  better  enforcing 
of  Church  discipline,  passed  in  the  session  of  the  third  and 
^;  fourth  jrears  of  the  reign  of  Her  present  Majesty,  chapter 
^  eighty-six,  and  sections  twenty,  twenty-one,  and  fifty-five 
the    of  the  Supreme  Court  of  Judicature  Act,  1873,  and  sec- 
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tioii  two  of  tho  Supreme  Court  of  Judicature  Act,  1875,  Act  1876, 
shall  be  repealed  (with  the  exception  of  so  much  of  "*  ^  ^- 
section  two  as  declares  the  day  on  which  that  Act  is  to  sapmne 
commence).  jmL^ 

Acts. 

25.  In  this  Act,  if  not  inconsistent  with  the  context.  Beet  25. 
the  following  expressions  have  the  meaning  hereinafter  Deflni^on*- 
respectively  assigned  to  them  ;  that  is  to  say, 

"  High  judicial  ofBce "  means  any  of  the  following  "  HJ«h  Jajn- 

«n  ±  1        t      •        J  CUm  ODOQ  * 

offices  ;  that  is  to  say. 

The  office  of  Lord  Chancellor  of  Great  Britain  or  Ire- 
land, or  of  paid  Judge  of  the  Judicial  Committee 
of  the  Privy  Council,  or  of  Judge  of  one  of  Her 
Majcsty^s  Superior  Courts  of  Great  Britain  and 
Ireland : 

"  Superior  Courts  of  Great  Britain  and  Ireland  "  means  "Superior 
and  includes,—  ^^'^ 

As  to  England,  Her  Majesty's  High  Court  of  Justice 
and  Her  Majesty's  Court  of  Appeal,  and  the 
Superior  Courts  of  Law  and  Equity  in  England 
as  they  existed  before  the  constitution  of  Her 
Majesty's  High  Court  of  Justice  ;  and 

As  to  Ireland,  the  Superior  Courts  of  Law  and  Equity 
at  Dublin  ;  and 

As  to  Scotland,  the  Court  of  Session : 

"  Error  "  includes  a  writ  of  error  or  any  proceedings  in  "  Error, 
or  by  way  of  error. 


SUPREME  COURT  OF  JUDICATURE 

ACT,  187T. 

40  VICT.  c.  9. 


Aotl877,  An  Act  for  amending  the  Supreme  Court  of  Judica- 
■».l-3/      ture  Acts,  1873  and  1875. 

[24th  April,  1877.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  adAnce  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  : 

8Mt.  1.  3  •  This  Act  shall,  so  far  as  is  consistent  with  the  tenor 

oinstruc.     thereof,  be  construed  as  one  with  the  Supreme  Court  of 

J|;;;;t*S*{ie  ,,f  Judicature  Acts,  187;]  and  1875,  and  together  with  the 

Act  siiid  Acts  may  be  cited  i\&  the  Supreme  Court  of  Judicature 

Acts,   1873,  1875,   1877,  and  this  Act  may  be  cited 

separately  as  "  The  Supreme  Court  of  Judicature  Act, 

1877." 


8Mt.2. 

Appoint- 
ment oT 
ailditional 
judsre  of 
High  Court 
of  Juatice. 


8«et  8. 

Position  of 

additional 

Judge. 


2.  It  shall  be  lawful  for  Her  Majesty  to  appoint  a 
Judge  of  the  High  Coiut  of  Justice  in  addition  to  the 
number  of  judges  of  that  Court  authorised  to  be  appointed 
by  the  Supreme  Court  of  Judicature  Acts,  1873  and  1875. 

This  section  is  amended  by  s.  G  of  the  Act  of  ISSl^  poxt,  p.  1G4, 
which  cnnblcN  an  additional  judge  to  be  appointed  from  time  to 
time  in  the  Chfincerj'  Divisioii  when  the  number  of  judges  in  that 
Division  is  itjduced  below  five. 

3.  The  judge  appointed  in  pursuance  of  this  Act  shall 
be  in  the  same  position  as  if  he  had  been  appointed  a 
puisne  Judge  of  the  said  High  Court  in  pursuance  of  the 
Supreme  Court  of  Judicature  Acts,  1873  and  1876  ;  and 
all  the  provisions  of  the  Supreme  Court  of  Judicature 
Acta,  1873  and  1875,  for  the  time  being  in  force  i^i  rela- 
tion to  the  qualification  aud  apiwintmcnt  of  puisne  judges 
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of  the  said  High  Court,  and  to  their  tenure  of  oiBce,  and  Aet  1877, 
to  their  precedence,  and  to  their  salaries  and  pensions,  J»^— 6. 
and  to  the  oilicers  to  be  attached  to  the  persons  of  such 
judges,  and  all  other  provisions  relating  to  such  puisne 
judges,  or  any  of  them,  with  the  exception  of  such  provi- 
sions 98  apply  to  existing  judges  only,  shall  apply  to  the 
additional  judge  appointed  in  pursuance  of  this  section  in 
the  same  manner  as  they  apply  to  the  other  puisne  judges 
of  the  said  Court  respectively.  The  judge  appointed  in 
pursuance  of  this  Act  shall  be  attached  to  the  Chancery 
Division  of  the  said  High  Court,  subject  to  such  power  of 
transfer  as  is  in  the  Supreme  Court  of  Judicature  Act, 
1873,  mentioned. 

4.  And  whereas  it  is  expedient  that  a  uniform  style  *^*-  *• 
should  be  provided  for  the  ordinary  judges  of  the  Court  ^&^ 
of  Appeal  and  for  the  judges  of  the  High  Court  of  Jus- 
tice (other  than  the  Presidents    of   Dinsions):    Be  it 
enacted,  that  the  ordinary  judges  of  the  Court  of  Appeal 

shall  be  styled  Lords  Justices  of  Appeal,  and  the  judges 
of  the  High  Court  of  Justice  (other  than  the  Presidents 
of  Divisions)  shall  be  styled  Justices  of  the  High  Court. 

This  section  is  amended  by  s.  8  of  the  Act  of  ISSl^jfOMf,  p.  104, 
which  provides  that  the  exception  shall  not  apply  to  any  judge 
who  may  hereafter  be  appointed  President  of  the  Probate  and 
Divorce  Division. 

5.  A  puisne  judge    of    the  High   Court  of  Justice  ^•ct.  5. 
means,  for  the  purposes  of  this  Act,  a  judge  of  the  High  ^^jj""'^**""  "' 
Court  of  Justice  other  than  the  Lord  Chancellor,  the  jSi^! 
Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls, 

the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the 
Lord  Chief  Baron,  and  their  successors  respectively. 

G.  Section  thirty-four  of  the  Supreme  Court  of  Judi-  ■•«*.  6. 
cature  Act,  1875,  shall  be  construed  as  if  the  first  day  of  g«J^*jj;f[«' 
January  one  thousand  eight  hundred  and  seventy-nine  iMt'ja". 'isro 
were  therein  inserted  in  lieu  of  the  first  day  of  January  SjJ^  \'ct. 
one  thousand  eight  hundred  and  seventy-seven. 


Cm. 
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(OFFICERS)  ACT,  1879. 

42  &  43  VICT.  c.  78. 


Act  1870.  An  Act  to  amend  the  Supreme  Court  of  Judicature 
M«  ^-^       Acts. 

[loth  August,  1879.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majestv, 
by  and  with  the  adAnce  and  consent  of  the  Loris 
Spiritual  and  Temporal,  and  Conmions,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Preliminary, 

g^l^  j^  1.  This  Act  shall  be  construed  as  one  with  the  Supreme 

cowitnic-  (^"ourt  of  Judicature  Acts,  1873,  187r),  and  1877,  and 
Tort  uti  of  "^*^^'  ^^^  ^'\^i^  tofcether  with  those  Acts  as  the  Supreme 
Act  ""  Court  of  Judicature  Acts,  1878  to  1870,  and  separately 
Vict  c^eA.    *^  ^^^^  Supreme  Court  of  Judicature  (Officers)  Act,  1879. 

.18  *  si  Vict 

^'1*41  Vict  -•  ^^^^  ^^  shall,  except  where  it  is  otherwise  ex- 
c. ».  pressed,  come  into  operation  on  the  twenty-eighth  day  of 

••ot  8.  October,  one  thousand  eight  hundred  ana  seventy-nine, 
commmoe.  which  day  is  in  this  Act  referred  to  as  the  oommence- 
Act  "        ment  of  this  Act. 

Sec  s.  22./lmr^  |i.  151,  as  to  Kulcs  of  Court,  with  reference  to 
the  exception  referred  to  in  this  section. 

iMt  S.  3.  In  this  Act  ^'  existing  ^'  means  existing  at  the  com- 

Dfflnit*..n  ..f  meuccmcut  of  this  Act. 

Central  Office. 

•Mt  i.         4.  There  sliall  be  established  a  central  oflSce  of  the 
Supreme  Court  of  Judicature, 


vi 
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5.  There  shall  be  concentrated  in  and  amalgamated  Aet  1879. 
with  the  Central  Office  the  foUowing  offices ;  namely,  "-  *»  ^- 

The  record  and  writ  clerks  office ;  Beet.  6. 

The  enrolment  office ;  certain 

The  report  office ;  STiStJd^' 

The  offices  of  the  masters  of  the  Queen's  Bench,  Com-  with  centni 
mon  Pleas,  and  Exchequer  Divisions,  including  the  **"**• 
bills  of  sale  office ; 

The  offices  of  the  associates  in  the  Queen^s  Bench, 
Common  Pleas,  and  Exchequer  Divisions ; 

The  Crown  Office  of  the  Queen's  Bench  Division ; 

The  Queen's  Remembrancer's  office ; 

The  office  of  the  r^strar  of  certificates  of  acknow- 
ledgments of  deeds  by  married  women ; 

The  office  of  the  registrar  of  judgments ;  and 
such  other  offices  of  the  Supreme  Court  as  may  from 
time  to  time  be  amalgamated  with  the  central  office  by 
Rules  of  Court. 

See  O.  'LSiiL,,po9tf  p.  433,  as  to  the  distribution  in  the  Central 
Office  of  the  stas  of  the  varions  transferred  offices. 

6.  There  shall  be  transferred  to  the  Central  Office : —   8Mt  6. 

(a.)  The  existing  record  and  writ  clerks ;  SSJn '  °' 

The  existing  clerk  of  enrolments ;  offlcew 

The  existing  clerks  in  the  report  office ;  Saoc?*"^ 

The  existing  masters  of  the  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  Divisions ; 
The  existing  associates  in  the  Queen's  Bench, 

Common  Pleas,  and  Exchequer  Divisions ; 
The  existing  Queen's  Remembrancer ; 
The  existing  Queen's  coroner  and  attorney,  and 
the  existing  master  of  the  Crown  office  other 
than  the  Queen's  coroner  and  attorney ; 
The  existing  registrar  of  certificates  of  acknow- 
ledgment of  deeds  by  married  women ;  and 
The  existing  registrar  of  judgments ; 
with  their  respective  clerks  and  messengers,  or  the  clerks 
and  messengers  employed  in  their  respective  offices : 

(ft.)  Such  of  the  existing  officers  employed  under  the 
registrars  of  the  Probate,  Divorce,  and  Ad- 
miralty Division  as  the  judges  of  that  Division 
respectively  select  as  necessary  for  the  perfor- 
mance of  the  duties  to  be  performed  m  the 
central  office;  and 

(c)  Such  other  officers  of  and  persons  employed  in  the 
Supreme  Court  or  the  omces  thereof  as  are  from 

u 
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Att  1879,  time  to  time  transferred  to  the  central  office  by 

rules  of  conrt. 


8oet  7. 

CmtTAl 
offloe  to  be 
under  con- 
trol  of 
masters  of 
Supreme 
Court 


Beet.  8. 

First  mas* 
tersof 
Bnpreme 
Court. 


7.  The  central  office  shall  be  under  the  control  and 
superintendence  of  officers  called  masters  of  the  Supreme 
Court  of  Judicature. 

Provided  that  the  existing  clerk  of  enrolments  shall,  as 
long  as  he  continues  to  hold  that  office,  retain  his  control 
and  superintendence  over  the  business  heretofore  per- 
formed in  his  office  and  over  the  persons  for  the  time 
being  employed  in  the  performance  of  that  business. 

The  office  of  clerk  of  enrolments  is  to  be  abolished  on  the  next 
vacancy.  See  s.  lifpost,  p.  148,  and  Schedule  I.  to  ibia  Act,  post, 
p.  154. 

8.  (1.)  The  first  masters  of  the  Supreme  Court  of 
Judicature  shall  be : — 

The  existing  masters  of  the  Queen's  Bench,  Common 

Pleas,  and  Exchequer  Divisions ; 
The  existing  Queen's  coroner  and  attorney ; 
The  existing  master  of  the  Crown  office  other  than  the 

Queen's  coroner  and  attorney ; 
The  existing  record  and  writ  clerks ;  and 
The  existing  associates  in  the  Queen's  Bench,  Common 

Pleas,  and  Exchequer  Divisions. 

(2.)  The  salaries  of  the  first  masters  of  the  Supreme 
Court  shall  be : — 

(a.)  In  the  case  of  each  existing  master  of  the  Queen's 
Bench,  Common  Pleas,  or  Exchequer  Divisions 
the  salary  to  which  he  is  entitled  as  such  mas- 
ter at  the  commencement  of  this  Act; 

(b.)  In  the  case  of  the  existing  Queen's  coroner  and 
attorney,  and  the  existing  master  of  the  Crown 
office  other  than  the  Queen's  coroner  and 
attorney,  the  yearly  sum  of  fifteen  hundred 
pounds: 

(c.)  In  the  case  of  every  other  master  of  the  Supreme 
Court,  the  salary  to  which  he  would  have  been 
entitled  if  he  had  been  appointed  a  master  of 
the  Queen's  Bench,  Common  Pleas,  or  Ex- 
chequer Division,  immediately  before  the  com- 
mencement of  this  Act. 

(3.)  A  vacancy  in  the  office  of  any  master  of  the 
Sapreme  Court  other  than  a  master  being  Queen's 
coroner  and  attorney  or  master  of  the  Crown  office,  shall 
not  be  filled  until  the  number  of  masters  is  reduced  to 
eighteen. 
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9.  (1.)  The  right  of  filling  any  vacancy  in  the  oflSce  Act  1879, 
of  mafiter  of  the  Supreme  Court,  or  in  any  clerkship  in  "•  0— l^- 
the  central  oflBce,  shsul,  subject  as  in  the  next  sub-section  sect.  e. 
mentioned,  be  vested  in  the  Lord  Chief  Justice  of  Eng-  Appoint- 
land,  the  Master  of  the  EoUs,  the  Lord  Chief  Justice  of  JJS?*vai  of 
the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the  officers  of 
Exchequer,  in  rotation,  and  in  such  order  as  they  by  om^ 
agreement  among  themselves  determine. 

(2.)  The  right  of  filling  any  vacancy  in  the  office  of 
Queen's  coroner  and  attorney,  and  of  master  in  the 
Crown  office,  shall  be  vested  in  the  Lord  Chief  Justice  of 
England,  and  the  persons  appointed  to  these  offices  re- 
spectively shall  be  by  virtue  of  their  appointment  masters 
of  the  Supreme  Court. 

(3.)  Subject  as  aforesaid,  the  right  of  filling  any 
vacancy  in,  and  of  making  any  new  appointment  in,  or 
for  the  purposes  of,  the  central  office  shall  be  vested  in 
the  Lora  Chancellor,  with  the  concurrence  of  the 
Treasury. 

(4.)  Any  officer  of  the  central  office  may  be  removed 
b^  a  majority  of  the  judges  mentioned  in  this  section, 
with  the  approval  of  the  Lord  Chancellor,  for  reasons  to 
be  assignea  m  the  order  of  removal. 

By  8. 21  of  the  Act  of  1881,  ^Mf,  p.  170,  notice  of  any  vacancy 
in  any  office  of  the  Supreme  Court  is  to  be  given  to  the  Lord 
Chancellor  and  the  Treasury,  and  no  new  appointment  is  to  be 
made  within  a  month  without  the  assent  of  the  Lord  Chancellor 
and  the  Treasury.    8ee  s.  I5f  potit,  p.  149,  and  note  thereto. 

10.  A  person  shall  not  be  qualified  to  be  appointed  a  Sect.  10. 
master  of  the  Supreme  Court  unless  he  is  or  has  been  a  Quaiiflcaticn 
practising  barrister  or  solicitor  of  five  years'  standing,  or  sap^*"" 
has  practised  for  five  years  as  a  special  pleader  or  as  a  c®'*^ 
special  pleader  and  barrister ;  but  nothing  in  this  section 

shall  afi'ect  the  qualification  of  any  existing  officer  of  the 
Supreme  Court  to  be  appointed  to  any  office  dealt  with  by 
thiB  Act. 

11.  Every  master  of  the  Supreme  Court  shall  holdB««tli. 
office  during  good  behaviour.  SSitera*^of 

SQpreiUG 

12.  (1.)  The  business  to  be  performed  in  the  central  ^^^^ 
office  rfiall,  subject  to  rules  of  court,  comprise  all  the  *[***•  ^^• 
business  performed  in  the  offices  by  or  in  pursuance  of  Sntra"  ^' 
this  Act  amalgamated  with  the  central  office,  and  shall  be  <>ffl<»* 
distributed  among  the  several  officers  of  the  central  office 

in  such  manner  as  may  be  directed  by  rules  of  court. 

n  2 
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Aet  1879,       (2.)  The  several  ofRcera  of  the  central  office  shall  be 
II.  1«— li. 


interchangeable  one  with  another,  and  shall  be  capable  of 

performing  and  liable  to  perform  the  duties  of  each 
other  in  any  department  of  the  office,  and  generally  shall 
perform  such  duties  and  have  such  powers  in  relation  to 
the  business  of  the  Supreme  Court  as  may  be  directed 
by  rules  of  court,  subject  to  this  qualification,  that  the 
duties  required  to  be  performed  by  any  officer  transferred 
to  the  central  office  by  or  in  pursuance  of  this  Act  shall, 
except  as  far  as  they  are  modified  with  his  consent,  be  the 
same  as  or  analogous  to  those  which  he  performed  before 
being  so  transferred. 

(3.)  Subject  as  aforesaid,  all  officers  of  the  central 
office  shall  continue  to  perform  the  duties  heretofore  per- 
formed by  them  in  their  respective  offices,  and  to  have 
and  exercise  the  powers  heretofore  vested  in  them,  in  the 
siune  manner,  as  nearly  as  may  be,  as  if  this  Act  had  not 
passed. 

Sec  8,  77  of  the  Act  of  1873,  aiUe,  p.  75,  and  note  thereto. 

Beet  18.  13.  The  clerks  employed  in  the  central  office  shall  be 
ciassiflca-  classified  as  principal  clerks,  first-class  clerks,  second- 
of^SmtoS^*"  class  clerks,  and  copying  clerks,  or  in  such  other  manner 
office  as  the  Lord  Chancellor,  with  the  concurrence  of  the 

Treasury,  from  time  to  time  directs. 

Beet  14.         14.  (1.)  The  offices  specified  in  the  first  part  of  the 
Abolition  of  Pirst  Schedule  to  this  Act  are  hereby  abolished  as  from 
offlS?and    *ihi6  commencement  of  this  Act. 
of  ottew?"*      (2.)  Each  of  the  offices  specified  in  the  second  part  of 

the  First  Schedule  to  this  Act  shall  be  abolished  on  the 

occurrence  of  the  next  vacancy  therein. 

(3.)  On  and  after  the  occurrence  of  the  next  vacancy 
in  any  of  the  offices  specified  in  the  third  part  of  the 
First  Schedule  to  this  Act,  the  senior  master  for  the  time 
being  of  the  Supreme  Court  shall  hold  and  perform  the 
duties  of  the  office,  with  such  additional  salary  in  respect 
of  the  office  of  Queen's  remembrancer  as  the  Lord  Chan- 
cellor, with  the  concurrence  of  the  Treasury,  may  deter- 
mine. 

(4.)  Provided  as  follows : 

(fl.)  For  the  purposes  of  this  section  the  existing 
masters  of  the  Queen's  Bench,  Common  Pleas, 
and  Exchequer  Divisions  shall  collectively  rank 
as  senior  to  the  other  first  masters  of  the 
Supreme  Court. 
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{b.)  Subject  as  aforesaid,  each  of  the  first  masters  of  Act  1870, 
the  Supreme  Court  shall,  for  the  purposes  of  "•  1^— 16« 
this  section,  rank  in  seniority  accoraing  to  the 
date  of  his  first  appointment  to  an  office  in  the 
Supreme  Court,  or  in  any  court  of  which  the 
jurisdiction  has  been  transferred  to  the  Supreme 
Court. 

Salaries  and  Pensions. 

15.  (1.)  The  salaries  of  the  several  officers    of  the  Beet.  16. 
Supreme  Court  shall  be  of  such  amounts  as  the  Lord  ab  to 
Chancellor,  with  the  concurrence  of  the  Treasury,  from  ]i«IIiI3L*«, 
time  to  time  determines,  and  every  such  officer  shall  be  j^^^  ^^ 
deemed  to  be,  for  the  purposes  of  salary  and  pension,  a  supreme 
permanent  civil  servant  of  the  State.  ^^^^ 

(2.)  The  salaries  of  all  officers  of  the  Supreme  Court 
shall  be  paid  out  of  money  provided  by  Parliament. 

Every  pension  and  compensation  shall  be  paid  out  of 
money  provided  by  Parliament. 

8.  85  of  the  Act  of  1873,  as  to  salariefl  and  pensionR,  is  repealed 
by  this  Act,  and  the  provisions  of  this  section  arc  now  substituted 
for  it. 

S.  77  of  the  Act  of  1873,  ante,  p.  75,  contains  a  power  to  in- 
crease the  salaries  of  existing  officers. 

This  section  gives  a  general  |xiwer  to  regulate  the  salaries  of 
officers  of  the  Supreme  Court. 

S.  14  of  the  Courts  of  Justice  (Salaries  and  Funds)  Act,  32  &,  33 
Vict.  c.  91,  enabled  the  Treasury,  with  the  concurrence  of  the 
Lord  Chancellor,  and  in  the  case  of  certain  offices  with  the  con- 
currence of  certain  other  specified  judges,  to  modify  the  salaries 
of  officers  in  the  Chancery,  Bankruptcy,  and  Admiralty  Courts. 
.  S.  20  of  the  Act  of  \SSl, pout j  p.  169,  extends  the  provisions  of 
the  32  k.  33  Vict.  c.  91,  s.  14,  to  all  officers  of  the  Supreme  Court 
and  all  officers  in  Lunacy,  saving  existing  rights.  S.  21,  po«t, 
p.  170,  defines  the  term  " officer"  for  the  purposes  of  that  Act. 

The  effect  of  this  legislation  appeal's  tn  be  to  modify  subs.  1  of 
flw  ir>  in  so  far  as  it  relates  to  the  mode  of  fixing  officeiV  salaries. 
In  order  to  give  effect  to  this  change  s.  21  of  the  Act  of  1881, 
post,  p.  170,  provides  that  notice  of  any  vacancy  in  any  office 
most  be  given  to  the  Lord  Chancellor  and  the  Treasury,  and  for 
one  month  the  office  must  not  \ic  filled  up  without  their  assent. 

IC.  The  application  for  a  pension  under  this  Act  shall  8««t  16. 
be  by  a  petition  to  the  Lord  Cliancellor,  setting  forth  the  J^^JjfcJjjon 
service  and  emolmnents  of  the  applicant  in  such  form  for  iwiision. 
and  with  such  particulars  as  the  Lord  Chancellor  directs. 
If  the  Lord  Chancellor  approves  of  the  apphcation  he 
shall  transmit  it  to  the  Treasury  for  their  examination 
and  award,  and  the  Treasury  shall  thereupon  inquire  into 
the  application,  and  if  the  claim  made  thereby  is  estab- 
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A0t  1870.  lished  to  their  satisfaction,  shall  award  and  direct  paj- 
M.  16— >a  nient  of  the  pension  to  which  the  applicant  is  entitled. 

This  Boction  roprodaces  the  proYisions  of  the  29  &  30  Vict.  c.  68, 
B.  2,  repealed  by  this  Act 

Btot  17.        17.  It  shall  be  lawfnl  for  the  Lord  Chancellor  from 
Power  to      time  to  time  to  declare  by  writing  signed  by  him  that 
i!wfe2iC2SJ  *57  ^®^  entitling  to  a  pension  under  this  Act  is  an 
and  add     '  office  f  or  the  due  and  efficient  discharge  of  the  duties  of 
M^wce  of     which  professional  or  other  peculiar  qualifications,  not 
tiwrwf        ordinanly  to  be  acquired  in  the  public  service,  are  re- 
quired, and  that  it  is  in  the  interest  of  the  public  that 
persons  be  appointed  thereto  at  an  age  exceeding  that  at 
which  public  service  ordinarily  begins ;  and  thereupon  it 
shall  be  lawful  for  the  Treasury  to  order  that  when  the 
holder  of  any  such  office  retires  from  public  service,  a 
specified  numoer  of  years,  not  exceeding  twenty,  shall,  in 
computing  the  amount  of  pension  payable  to  the  officer, 
be  added  to  the  number  of  yeftrs  during  which  he  has 
actually  served. 
22Vioto.26.     Every  such  order  shall  have  the  same  effect  as  an  order 
or  warrant  made  under  section  four  of  the  Superannua* 
tion  Act,  1859. 

Saot.  18.         18.  If  any  officer  of  the  Supreme  Court,  being  afflicted 

LordChA  ^^^^  *^^^  infirmity  which  disables  him  from  the  due  exe- 

peiior  to  "'  cution  of  his  office,  refuses  to  resign  or  becomes  incapable 

mSbied  ^^  resigning  his  office,  it  shall  be  la^vf ul  for  the  Lord 

offloer.  Chancellor  by  order  to  remove  him  from  his  office. 

Baot.  19.  19.  (1.)  Where  a  person  has  at  the  commencement  of 
topewoM**  ^^^  ^^^  *  Tight  to  succeed  to  an  office  to  which  a  pension 
entiSe4  to  or  Superannuation  allowance  is  attached  under  any  pre- 
under^pre-  vious  Act,  nothing  in  this  Act  shall  prejudicially  affisct 
Yious  Acu.  his  right  to  claim  a  pension  or  allowance  mider  that  Act 

(2.)  Any  officer  of  the  Supreme  Court  who  is  or  might 
become  entitled  to  a  pension  or  superannuation  allowance 
under  any  previous  Act  may,  if  he  thinks  fit,  instead  of 
claiming  a  pension  or  allowance  under  that  Act,  claim  a 
pension  under  this  Act,  and  thereupon  the  same  proceed- 
mgs  shall  be  taken  as  if  he  had  been  entitled  to  a  pension 
tmder  this  Act. 

m^^  m^  20.  An  officer  of  the  Supreme  Court  appointed  after 
the  commencement  of  this  Act  shall  not  be  entitled  to  a 
pension  under  this  Act  unless  he  has  been  admitted  to  his 
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oflBoe  with  a  certificate  from  the  Civil  Service  Commis-  -^*_l*T*» 
sioners. 


Provided  that  the  Lord  Chancellor  may  from  time  to  penaions 
time,  with  the  concmrenoe  of  the  Treasury,  make,  revoke,  "^^  *^ 
and  alter  orders,  declaring  that  this  section  diall  not 
apply  to  any  office  or  class  of  offices  specified  in  the 
order,  and  the  application  of  this  section  shall  be  limited 
in  accordance  with  any  such  order. 

See  a.  17  of  the  Superannuation  Act,  1869  (22  Vict.  c.  26). 

21,  For  the  purposes  of  the  provisions  of  this  Act  Baot.  81. 
relating  to  salaries  and  pensions,  an  officer  in  lunacy  AppUcauon 
shall  be  in  the  same  position  as  if  he  were  an  officer  of  ^nd^ji^Mioii 
the  Supreme  Court.  ^^e 

See  B,  16  of  this  Act,  ante,  p.  149,[and  note  thereto.  luiwcy. 


ions 
officers  in 


Vict. 


Rules  of  OourL 

22.  (1.)  Section  seventeen  of  the  Supreme  Court  of  B««t». 
Judicature  Act,  1876,  as  amended  by  section  seventeen  of  JJjJJ^^ 
the  Appellate  Jurisdiction  Act,  187G,  shall  extend  to  court" 
authorise  the  making,  in  pursuance  of  those  sections,  of  ^  *.^ 
rules  of  court  under  or  for  the  purposes  of  this  Act,  and  si  &'40  vict 
under  or  for  the  purposes  of  any  Act  passed  after  the  ^  **' 
passing  of  this  Act  which  expressly  or  by  implica- 
tion authorises  or  directs  the  making  of  rules  of  court, 
and  also  under  or  for  the  purposes  of  any  Act  passed 
before  the  passing  of  this  Act,  which,  so  far  as  unre- 
pealed, expressly  or  by  implication  authorises  or  directs 
the  making  of  any  orders,  rules,  or  regulations  for  any 
purpose  for  which  rules  of  court  can  be  made  under  the 
above-mentioned  sections,  or  for  any  similar  purpose; 
provided  that  where  the  concurrence  of  the  Treasury  is 

S[uired  in  making  rules  of  court,  or  any  such  orders, 
es,  or  regulations,  rules  of  court  under  this  section 
sh^  not  be  made  without  that  concurrence. 

(2.)  Such  rules  of  court  as  are  requisite  for  bringing  this 
Act  into  operation  shall  be  made  as  soon  as  may  be  after 
the  passing  of  this  Act,  but  no  rules  of  court  made  under 
this  Act  shall  come  into  operation  before  the  commence- 
ment of  this  Act, 

As  to  Rules  of  Court  in  general,  see  s.  17  of  the  Act  of  1876, 
antff  p.  109,  and  note  thereto. 

By  numerous  Acts  of  Parliament,  rules  for  carrying  their  pro- 
visions into  operation  or  otherwise  supplementing  them  arc 
directed  to  be  made  by  various  bodies  of  judges.  The  object  of 
this  section  is  to  substitute  the  ordinary  Bulc  Committee  for  these 


152  SUPREME  COURT  OF  JUDICATURE  (OFFICERS)  ACT,  1879. 

A0t  1879    naisccllAncoofi  bodies.    By  this  Act,  and  by  the  Civil  Procedure 

M,  2S 96.  ^^^  ReTiflion  Acts  of  1879  and  1881  the  provisions  of  several 

'  Acts,  which  designated  various  bodies  of  judges  to  make  rules 

under  them,  have  been  repealed.    These  repeals  bring  into  effect 

the  provisions  of  this  section. 

Sujff^ementaL 

B«et.  88.        28.  Subject  to  the  express  provisions  of  this  Act,  the 

?lSfof      oflScers  transferred  by  or  in  pursoance  of  this  Act  shall 

o^cen        have  the  same  rank  and  hold  their  offices  by  the  same 

tnnifexTed.  tenure  and  upon  the  same  terms  and  conditions,  and 

receive  the  same  salaries,  and,  if  entitled  to  pensions,  be 

entitled  to  the  same  pensions,  as  if  this  Act  had  not 

passed. 

See  8.  77  of  the  Act  of  1873,  aHte^  p.  75. 

iMt  M.        24.  Where  a  doubt  exists  as  to  the  position  under  this 

JtotafS*^  Act  of  any  existing  oflBcer  aflfected  by  tnis  Act,  or  whether 

of  offlcem'to  any  person  is  an  officer  of  the  Supreme  Court  within  the 

min(2*by     meaning  of  this  Act,  the  doubt  may  be  determined  by 

niieH  of       rules  of  court,  subject  to  this  proviso,  that  a  rule  of  court 

^**^         made  under  this  section  shall  not  alter  the  tenure  of 

office,  rank,  pension,  if  any,  or  salary  of  the  officer,  or 

require  him  without  his  consent  to  perform  any  duties 

other  than  duties  analogous  to  those  wliich  he  has  already 

performed. 

See  8. 81  of  the  Act  of  1873,  ante,  p.  81.  See  0.  LXIII.,  r.  2, 
poitf  p.  445,  which  under  the  powers  given  by  this  section  defines 
the  term  *'  officer  of  the  Supreme  Court."  See  also  s.  21  of  the 
Act  of  l^l, post,  p.  170. 

*••*•  ^'        25.  If  any  person  deems  himself  aggrieved  by  reason 
SSfSr**    0^  *"iy  right  or  privilege,  customary  or  otherwise,  being 
SSStor^ *°  prejudici^ly  affected  by  ttiis  Act  or  the  Courts  of  Justice 
j^viie!^.     Building  Act,  18G5,  or  any  Act  amending  the  same,  or 
a  48,*  ^^^  ^J  anything  done  under  any  such  Act,  he  may  pi-esent  a 
petition  to  the  Lord  Chancellor  stating  the  circumstances 
of  the  case,  and  asking  for  the  compensation  to  which 
the  petitioner  deems  himself  entitlea ;  and  if  the  Lord 
Chancellor  thinks  the  petitioner  entitled  to  compensation 
he  shall  transmit  the  petition  to  the  Treasury,  stating  the 
grounds  on  which  he  thinks  the  petitioner  so  entitled, 
and  the  Treasury  shall  have  discretion  to  award  such 
compensation,  if  any,  as  in  their  opinion  is  just  and  rea- 
sonable. 


B#Ov.  W. 


26.  Nothing  in  or  done  under  this  Act  shall  affect  any 


SUPPLKMKNTAL.  li>{] 

liability  to  the  payment  of  fees  payable  to  any  oflScer  or  Aet  1879, 
in  any  office  affected  by  this  Act,  and  all  such  fees  shall,  ^Hi^^Z^: 
subject  to  any  regulations  with  regard  thereto  which  may  saving  u 
from  time  to  time  be  made  by  rules  of  court,  continue  to  Jj|2j[|°*"* 
be  payable  in  the  same  manner  and  to  the  same  persons 
as  heretofore, 

Ab  to  court  fees,  see  s.  26  of  the  Act  of  1875,  ante,  p.  116,  and 
note  thereto. 

27.  Any  enactment  or  document  referring  to  an  oflScer  Baot  97. 
or  office  aoolidied  by  or  under  this  Act,  sh^,  as  far  as  it  construe- 
continues  applicable,  be  construed  as  referring  to  the  ei^unenta, 
officer  or  office  substituted  by  or  under  this  Act,  and  J^ iScere  «* 
rules  of  court  may  be  made  for  determining  what  officer  offices  af-  "^ 
or  office  is  so  substituted.  ttdalct^ 

See  0.  LX.,  r.  3,  pitstf  p.  445,  which  has  been  made  under  the 
power  given  bj  this  section. 

28.  The  buildings  erected  under  the  Courts  of  Justice  Beet  SS. 
Building  Act,  1865,  and  the  Courts  of  Justice  Concen-  Name  of 
tration    (Site)  Act,  1865,   together  with  all  additions  SSuru.''' 
thereto,  shall  be  styled  the  Royal  Courts  of  Justice.  c^«^  ^  '*^** 

28  a'sO  Vict. 

29.  Whereas  by  reason    of    the    provisions  of    the  ^  ^^' 
Supreme  Court  of  Judicature  Act,  1878,  and  the  Acts  ••**•  •^• 
amending  the  same,  including  this  Act,  divers  enactments  ^STSiehtR 
relating  to  officers  and  offices  of  the  Supreme  Court,  and  in  8econ.i 
to  the  making  of  orders,  rules  and  regulations,  for  pur- ae  &1t7^vict. 
poses  coimected  with  the  Supreme  Court,  have  become  g^j^y^n  u 
unnecessary,  and  it  is  expedient  that  they  be  specifically  section  20'. 
repealed,   therefore  the  Acts  specified  in  the    Second 
Schedule  to  this  Act  are  hereby  repealed  to  the  extent 
specified  in  the  third  column  of  that  schedule : 

Provided  that — 

(1.)  This  repeal  shall  not  affect — 

(a.)  Anything  done  or  suffered  before  the  commence- 
ment of  this  Act  under  any  enactment  repealed 
by  this  Act ;  or 

(6.)  Any  right,  duty,  or  liability  acquired,  imposed,  or 
incurred  by  or  under  any  enactment  hereby 
repealed;  or 

(c.)  Anjr  penalty,  forfeiture,  or  punishment  incurred 
m  respect  of  any  offence  committed  against  any 
enactment  hereby  repealed ;  or 

(rf.)  The  institution  or  prosecution  to  its  termination 
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Aeticm,  of  any  legal  proceeding,  or  other  remedy  for 

*'^'  ascertaining,  enforcing,  or  recovering  any  such 

liability,  penalty,  forfeiture,  or  punishment  as 
aforesaid;  or 

(«.)  The  validity  of  any  rule,  order,  or  regulation  made 
under  any  enactment  hereby  repealed ;  and 

(2.)  In  particular,  but  without  prejudice  to  the  gene- 
rality of  the  foregoing  provisions,  the  repeal 
effected  by  this  section  shall  not  deprive  any 
person  who  at  the  conmiencement  of  this  Act 
enjoys  any  compensation,  pension,  retiring 
annuity,  superannuation  allowance,  or  salary 
mentioned  in  any  enactment  repealed  by  th& 
section,  of  his  right  to  receive  the  same  compen- 
sation, pension,  retiring  annuity,  superannua- 
tion allowance,  or  salary,  or  of  any  right  he 
may  have  to  receive  any  progressive  or  prospec- 
tive increase  of  salary,  or  to  obtain  any  promo- 
tion, or  succession,  or  any  pnsion,  retiring 
annuity,  or  superannuation  allowance,  or  affect 
or  diminish  any  such  right,  or  affect  any  right 
of  appointment  vested  in  any  existing  judge,  or 
alter  the  duties,  conditions,  or  restrictions 
attached  to  any  office  held  by  any  existing 
officer;  and 

(3.)  This  repeal  shall  not  revive  an^  enactment,  right, 
office,  privilege,  matter,  or  thing  not  in  force  or 
existing  at  the  commencement  of  this  Act. 


BohednlM.  SCHEDULES. 


Sect  11  FIRST   SCHEDULE. 

PiBST  Part. 
Offices  to  be  aboUehed  aefrom  commencement  of  Act 

The  offices  of— 

Record  and  Writ  Clerk : 

Master  in  the  Queen's  Bench,  Common  Pleas,  and 

Exchequer  Divisions  of  the  High  Court  of  Justice : 
Associate  in  the  Queen's  Bench,  Common  Pleas,  and 

Exchequer  Divisions  of  the  High  Court  of  Justice. 


SCHEDULES— ENAOTMEKTS  BEPSALBD. 
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Segoitd  Pabt. 

Offices  to  he  abolished  on  next  vacancy. 

The  offices  of— 

Clerk  of  Enrolments : 
Clerk  of  Petty  Bag. 

Third  Paet. 

Offices  to  be  filled  on  vacancy  by  the  Senior  Master  oj  the 

Signreme  Court. 

The  offices  of — 

Qneen's  Bemembrancer : 

Begistrar  of  Certificates  of  Acknowledgments  of  Deeds 

by  Married  Women : 
Begistrar  of  Judgments. 


AetlSTe. 
Bched.  II. 


SECOND   SCHEDULE. 

Ekactments  Bepealed. 

A  description  or  citation  of  a  portion  of  an  Act  in  this 
Schedule  is  inclusive  of  the  word,  section,  or  other  part 
first  or  last  mentioned  or  otherwise  referred  to  as  forming 
the  beginning  or  as  forming  the  end  of  the  portion 
described  in  the  description  or  citation. 


rear  and 
Cbapter. 

TiUe  or  Short  Title. 

Extent  of  repeoL 

29   Chaa.    2, 

An  Act  for  takeing  of 

The  whole  Act. 

c.  5. 

affidavits      in      the 
country  to  be  made 
use  of  in  the  Courts 
of  Kings  Bench,  Com- 
mon Pleas  and  Ex- 
chequer 

63    Geo.    8, 

An  Act  to  facilitate  the 

Section  ^yo. 

C.24. 

administration  of  jus- 
tice. 

11  Geo.  4  k 

An  Act  for  regulating 

The  whole  Act. 

1  wm.  4, 

the       receipt      and 

c.  58. 

future    appropriation 
of  fees  receivable  bj 
officers   of   the    Su- 
perior  Courts  of  Com- 
mon Law. 
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A«tl879. 
Sohod.  n. 


Year  Mid 
Chapter. 


Title  or  Short  Title. 


11   Geo.  4   & 

1  wm.  4, 

c.  70. 

1     Will.      4, 
c.  7. 


2  &  3  Will  i, 
c.  39,  8. 15. 


8  &  4  Will.  4, 
C.74. 


3  &  4  Will  4, 
c.  94. 


3  &  4  Will.  4, 
c.  99. 


7  WilL  4,  & 
1  Vict.  c.  30. 


An  Act  for  the  more 
effectual  administra- 
tion of  justice  in  Eng- 
land and  Wales. 

An  Act  for  the  more 
speedy  judgment  and 
execution  in  actions 
brought  in  His  Ma- 
jesty's Courts  of  Law 
at  Westminster,  and 
in  the  Courts  of  Com- 
mon Pleas  of  the 
county  Palatine  of 
Lancaster ;  and  for 
amending  the  law  as 
to  judgment  on  a 
oognovit  actionem  in 
oases  of  bankruptcy. 

An  Act  for  uniformity 
of  process  in  personal 
actions  in  Hia  Ma- 
jesty's Court  of  Law 
at  Westminster. 

An  Act  for  the  abolition 
of  fines  and  recoveries 
and  for  the  substitu- 
tion of  more  simple 
modes  of  assurance. 

An  Act  for  the  regula- 
lation  of  the  proceed- 
ings and  practice  of 
certain  offices  of  the 
High  Court  of  Chan- 
cery in  England. 


An  Act  for  facilitating 
the  appointment  of 
sheriff  and  the  more 
effectual  audit  and 
passing  of  their  ac- 
counts; and  for  the 
more  speedy  return 
and  recovery  of  fines, 
issues,  forfeited  re- 
cognizances, penal- 
ties, and  deo^nds; 
and  to  abolish  certain 
offices  in  the  Court  of 
exchequer. 

An  Act  to  abolish  cer- 
tain offices  in  the 
Superior    Courts     of 


Extent  of  repeal. 


Section  eleven. 


Section  six. 


Section  fifteen. 


Section  seventy-fivo 
and  section  eighty 
nine  to  "lodged." 


Section  nine,  section 
ten  from  "  and  it 
shall  be  lawful"  to 
end  of  section,  sec- 
tions twenty-one, 
twenty-two,  twenty- 
three,  thirty-three 
and  thirty-four  and 
the  schedule. 

Section  forty-six. 


The  whole  Act,  except 
section  nine,section:9 
thirteen,  fifteen  and 


8CUKDU14IS8J— JiNACTMKNTS  IIKPISALKD. 


lt)( 


Tetrand 
Chapter. 


8*4  Vict, 
c.  66. 


6  Vict,  c  5. 


6   &   6  Vict« 
C.86. 


6  &   6  Vict. 
c.  103. 


Title  or  Short  TiUe. 


Common  Law,  and  to 
make  pzoTlsion  for  a 
more  effective  and 
unifonn  establish- 
ment  of  officers  in 
those  courts. 

An  Act  to  make  pro- 
vision  for  the  judge 
registrar  and  marahall 
of  the  High  Court  of 
Admiralty  of  Eng- 
land. 

An  Act  to  make  further 
provisions  for  the  ad- 
ministration of  jus- 
tice. 


An  Act  for  abolishing 
certain  offices  on  the 
Bevenue  side  of  the 
Court  of  Exchequer 
in  England,  and  for 
regulating  the  office 
of  fler  Majesty's  Be- 
membrancer  in  that 
court. 

An  Act  for  abolishing 
certain  offices  of  the 
High  Court  of  Chan- 
cery in  England. 


Extent  of  rspetl. 


Aet  1879. 


nineteen, 
twenty-eight. 


and 


The  whole  Act,  except 
sections  one  and 
aevcQ. 


Sections  eighteen, 
twenty-six,  thirty- 
five,  section  thirty- 
eight  from  <*  and 
that  each  "  to  end  of 
section,  section 

thirty-nine,  from  the 
beginning  to  '*  gene- 
ral order  direct ;  and 
that",  sections  forty- 
six  and  forty-seven, 
section  forty-eight 
from  ^*  and  that 
they  "  to  end  of  sec- 
tion, and  sections 
forty-nine  and  fifty- 
six. 

Sections  two  and  four. 


Section  three  from  the 
beginning  to  ''one 
**  thousand  two  hun- 
"  dred  pounds  per 
"  annum  and  ",  from 
"shall  be  entitl^i 
"  under  this  Act "  to 
"  and  taxing  master*', 
and  from  "  and  may 
"  be  removed  "  to 
end  of  section.  Sec- 
tions four  and  five. 
Sections  six  ancl 
eleven,  except  so  far 
tLS  they  relate  to  a 
taxing   master,  and 
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A«tl879, 
8olMd.II.' 


Year  and 
Chapter. 


6  &   7  Vict. 

c.  ao. 


Tltte  or  Short  Title. 


6  &   7  Vict. 
C.  88. 


6  &  7  Vict, 
c  67. 


10  &  11  Vict, 
c.  96. 


12  k  13  Vict 
c.  109. 


IS  &  14  Vict, 
c.  86. 


13  &  14  Vict, 
c.  76. 


14  k  15  Vict, 
c.  88. 


15  ft  16  Vict 
c78. 


An  Act  for  abolishing 
certain  offices  on  the 
Crown  side  of  the 
Court  of  Qneen's 
Bench,  and  for  regu- 
lating the  Crown 
Office. 

An  Act  to  make  further 
regulations  for  facili- 
tating the  hearing 
appeals  and  other 
matters  by  the  Judi- 
cial Committee  of  the 
Privy  Council. 

An  Act  to  enable  parties 
to  sue  out  and  prose- 
cute writs  of  error  in 
certain  cases  upon 
the  proceedings  on 
writs  of  mandiunus. 

An  Act  for  better  se- 
curing trust  funds 
and  for  the  relief  of 
trustees. 

The  Petty  Bag  Office 
and  Enrolment  in 
Chancery  Amend- 
ment Act,  1849. 

An  Act  to  diminish  the 
delay  and  ex]x}D8e  of 
proceedings  in  the 
High  Court  of  Chan- 
ceiy  in  England. 

An  Act  to  regulate  the 
receipt  and  amount 
of  fees  receivable  by 
certain  officers  in  the 
Court  of  Common 
Pleas. 

An  Act  to  improve  the 
administration  of  jus- 
tice in  the  Court  of 
Chancery  and  in  the 
Judicial  Committee 
of  the  Privy  Council. 


An  Act  to  make  pro- 
vision for  a  perma- 
nent establishment  of 


Extent  of  repeal. 


sections  nine,  four* 
teen,  eighteen,  nine- 
teen, thirty-one,  and 
thirty-two. 
The  whole  Act,  except 
sections  six  and 
eleven. 


Section  thirteen. 


Section  four. 


Section  four. 


Section  forty-one. 


Sections      thirty 
thirty-two. 


The  whole  Act. 


to 


Sections  two  and 
twelve,  section 

twenty-one  from 
<<and  shall  be  sub- 
ject "  to  **  by  the  said 
Act",  and  sections 
twenty-two  and 
twenty-three. 

The  whole  Act  except 
section  eleven,  and 
section  twenty-six. 


SCHfiOUIiEa— ENACTHKNTS  REPEALED. 
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Yev«QU 
Chftpter. 


Title  or  Short  Title. 


15  &  16  Viot. 
c76. 


15  k  16  Viot. 
c.  80. 


15  &  16  Vict 
c86. 


15&16  Vict. 
0.87. 


16  &  17  Vict. 
c.  22. 


16  &  17  Vict. 
C.70. 


17  &  18  Vict 
c.  78. 


17  &  18  Vict. 
c.  125. 


officers  to  perfonn  the 
duties  at  Nisi  Prius 
in  the  Saperior  Courts 
of  Common  Law,  and 
for  the  payment  of 
such  officers  and  of 
the  judges  clerks  by 
salaries,  and  to 
abolish  certain  offices 
in  those  courts. 
The  Common  Law  Pro- 
oedoie  Act,  1852. 


An  Act  to  abolish  the 
office  of  Blaster  in 
Ordinary  ot  the  High 
Court  of  Chancery, 
and  to  make  pro- 
Tision  for  the  more 
speedy  and  efficient 
despatch  of  business 
in  the  said  Court 

An  Act  to  amend  the 
practice  and  course 
of  proceeding  in  the 
High  Court  of  Chan- 
cery. 

An  Act  for  the  relief  of 
the  suitors  of  the 
High  Court  of  Chan- 
cery. 

An  Act  for  making  fur- 
ther provision  for  the 
execution  of  the  office 
of  examiner  of  the 
High  Court  of  Chan- 
oerv. 

The  Lunacy  Regulation 
Act,  1863. 


An  Act  to  appoint  per- 
sons to  s^minister 
oaths  and  to  substi- 
tute stamps  in  lieu  of 
fees,  and  for  other 
purposes  in  the  High 
Court  of  Admiralty 
of  England. 

The  Common  Law  Pro- 
cedure Act,  1854. 


Extent  of  repeal 


Sections  two  hundred 
and  twenty-four  and 
two  hundred  and 
twenty-five. 

Sections  five,  twenty- 
five,  thirty-eight, 
forty-four,  forty-five, 
forty-six,  fifty,  fifty- 
four,  fifty-five,  and 
fifty-seven. 


Sections      sixty-three 
and  sixty-four. 


Sections  one,  twenty- 
three,  twenty-nine, 
thirty-seven,  thirty- 
eight,  forty-six,  and 
forty-seven. 

Section  three. 


Aet  1879. 
Belied,  n. 


Sections  thirteen  and 
fourteen,  and  section 
fifteen  from  "  and 
the  present  officers  ''* 
to  end  of  section. 

Sections  three,  four 
and  twenty-two. 


Sections   ninety-seven 
and  ninety-eight. 
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Aetl879. 
8ohtd.II. 


Tear  and 
Chapter. 


18  &  19  Vict, 
c.  126. 


18  k  19  Vict. 
0. 134. 


19  &  20  Vict, 
c.  97. 


20  &  21  Vict. 
c77. 


20&21  Vict, 
c.  85. 


21  k  22  Vict. 
c.27. 

22  k  28  Vict. 
c.21. 


28  k  24  Vict. 

C.126. 
28  k  24  Vict. 

c.  128. 


Title  or  Short  Title. 


An  Act  for  diminishing 
expense  and  delay  in 
the  administration  of 
justice  in  certain 
cases. 

An  Act  to  make  further 
provision  for  the  more 
speedy  and  efficient 
des])atch  of  bufiincss 
in  the  High  Court  of 
Chanceiy,  and  to  vest 
in  the  Lord  Chancel- 
lor the  ground  and 
buildings  of  the  said 
Court  situate  in 
Southampton  Build- 
ings, Chimcery  Lane, 
with  powers  of  leas- 
ing and  sale  thereof. 

The  Mercantile  I^aw 
Amendment  Act, 
1856. 

An  Act  to  amend  the 
law  relating  to  pro- 
bates and  letters  of 
administration  in 
England. 


An  Act  to  amend  the 
law  relating  to  di- 
vorce and  matrimo- 
nial causes  in  Kng- 
land. 

The  Chancery  Amend- 
ment Act,  1858. 

An  Act  to  regulate  the 
office  of  Queen's  Re- 
membrancer and  to 
amend  the  practice 
and  procedure  on  the 
Revenue  side  of  the 
Court  of  Exchequer. 

The  Common  Law  Pro- 
cedure Act,  1860. 

An  Act  to  enable  the 
Lord  Chancellor  and 
Judges  of  the  Court 
of  Chancery  to  carry 


Extent  of  repeal. 


Section  twenty. 


Sections  five,  six,  eight, 
and  twelve. 


Section  fifteen  so  far 
as  it  incorporates 
any  enactment  re- 
pealed by  this  Act. 

Sections  eight,  four- 
teen, and  eighteen, 
section  nineteen 
from  **  subject  to  be 
removed"  to  end  of 
section,  and  sections 
one  hundred  and  two 
to  one  hundred  and 
six.  and  one  hundred 
and  eleven  to  one 
hundred  and  thir- 
teen. 

Sections  fourteen, 
sixty-two,  and  sixty- 
eight. 


Section  eleven. 

Sections  one  to  five, 
and  section  forty, 
one. 


Sections    thirty-seven 

and  thirty-eight. 
The  whole  Act. 


SCUKDULRS — EXACTMBSTS  BKPBALGO. 


IGl 


Yew  and 
Cbapter. 


Title  or  Short  Title. 


23  k  24  Vict, 
a  149. 


25  k  26  Vict, 
c  96. 


28  &  29  Vict. 
-  c,  45. 

29  &  SO  Vict 
c.  68. 


29  &  30  Vict, 
c.  101. 

20kBl  Vict, 
c.  87. 


32  t  33  Vict. 
C.91. 

36  &  37  Vict. 

c66. 
to  &  41  Vict. 

&18. 


into  effect  the  recom- 
mendations and  sug- 
gestions of  the  Chan- 
cery Evidence  Com- 
mlflBioners  by  general 
rales  and  orden  of 
the  Court. 

An  Act  to  make  better 
provision  for  the  re- 
lief of  prisoners  in 
contempt  of  the  High 
Court  of  Chancery, 
and  pauper  defend- 
ants, and  for  the 
more  efficient  de- 
spatch of  business  in 
tne  said  Court. 

An  Act  to  render  ten- 
able during  good  be- 
haviour the  office  of 
the  officer  of  the 
Court  of  Common 
Pleas  by  whom  the 
certificates  of  acknow- 
ledgment of  deeds  of 
married  women  are 
filed  of  record. 

The  Common  Law 
Courts  (Fees)  Act, 
1865. 

The  Superannuation 
Act,  1866. 


The  Common  Law 
Courts  (Fees  and 
Salaries)  Act,  1866. 

The  Court  of  Chancery 
(Officers)  Act,  1867. 


The  Courts  of   Justice 

(Salaries  and  Funds) 

Act,  1869. 
The  Supreme  Court  of 

Judicature  Act,  1878. 
The     Settled     Kstatcs 

Act,  1877. 


Extent  of  repeaL 


AetltTO. 
8o]Md.n. 


Sections   twelve    and 
fourteen. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act,  so  far 
as  it  applies  to 
officers  of  the  Su- 
preme  Court  or  to 
officers  in  Lunacy. 

The  whole  Act. 


Section  eight  from 
'^and  shall  be  sub- 
ject" to  ^'  same  Act", 
and  sections  nine 
and  ten. 

Sections  sixteen  to 
twenty-eight. 

Section  eighty-five. 

Section  forty-two  from 
"  BO  far  as  relates  to 
'*  proceedings  in 
"England"  to  the 
"  first  specified  there- 


u 


in,  and." 
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44  &  45  VICT.,  c.  68. 


Aet  IMl,  An  Act  to  amend  the  Supreme  Court  of  Judicature 
*''  ^'^       Acts ;  and  for  other  purposes. 

[27th  August,  1881.] 

Whereas  it  is  expedient  to  amend  the  constitution  of 
Her  Majesty's  Court  of  Appeal,  and  to  make  further  pro- 
vision concerning  the  Supreme  Court  of  Judicature  and 
the  officers  thereof,  and  such  other  matters  as  are  herein- 
after mentioned : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Sect.  1.  1<  This  Act  may  be  cited  as  the  Supreme  Court  of 

Short  uue.   Judicature  Act,  1881. 

Beet  8.  2.  From  and  after  the  passing  of  this  Act  the  present 

Master  of     and  cvcry  future  Master  of  the  Bolls  shall  cease  to  be  a 

S*j^'5  judge  of  Her  Majesty's  High  Court  of  Justice,  but  shall 

appMi  only,  continue,  by  virtue  of  his  office,  to  be  a  judge  of  Her 

Majesty's  Court  of  Appeal,  and  shall  retain  the  same 

rank,  title,  salary,  right  of    pension,  patronage,    and 

powers  of  appointment  or  dismissal,  and  all  other  powers, 

Erivil^es,  and  disqualifications  now  and  heretofore 
elonging  to  the  said  office  of  Master  of  the  Rolls  and 
all  other  duties  of  the  said  office  except  that  of  a  judge 
of  Her  Majesty's  High  Court  of  Justice :  Provided  that 
the  present  Master  of  the  Bolls  shall  not  by  virtue  of 
this  Act  be  subject  to  any  disqualification  to  which  he  is 
not  by  law  now  subject,  nor  shall  be  required  to  act 
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under  any  commission  of  assize,  nisi  prius,  oyer  and  Aet  IMl, 
tenniner,  or  gaol  delivery ;  and  the  existing  personal  "■  ^— ^- 
officers  of  the  Msster  of  the  Rolls  shall  continue  to  be 
attache4  to  him  and  be  under  his  authority,  and  to  hold 
their  respective  offices  upon  the  same  tenure  and  in  the 
same  manner  in  all  respects  as  if  this  Act  had  not  passed : 
Provided  also,  that  any  Master  of  the  Rolls  to  be  hereafter 
appointed  shall  be  under  an  obligation  to  go  circuits  and 
to  act  as  a  commissioner  under  commissions  of  assize,  or 
other  commissions  authorised  to  be  issued  in  pursuance 
of  the  Supreme  Court  of  Judicature  Act,  1873,  in  the 
same  manner  in  all  respects  as  he  would  have  been  under 
the  last-mentioned  Act,  or  any  Acts  or  Act  amending  the 
same,  if  he  had  continued  to  be  a  judge  of  the  Chancery 
Division  of  the  High  Court  of  Justice. 

See  s.  4  of  the  Act  of  1875,  antOj  p.  96,  and  note  thereto. 

3.  The  vacancy  now  existing  among   the   ordinary  Baot.  8. 
judges  of  the  said  Court  of  Appeal  shall  not  be  filled  up.  Existing 
and  the  number  of  ordinary  judges  of  that  Court  shall  cwrt^f  *" 
henceforth  be  five.  ^i'r®^^?°J 

to  be  filled 
See  8. 4  of  the  Act  of  1875,  ante,  p.  96,  and  note  thereto.  "^^' 

4.  The  President  for  the  time  being  of  the  Probate,  fleet,  i. 
Divorce,  and  Admiralty  Division  of  the  High  Court  of  President  of 
Justice  shall  henceforth  be  an  ex  officio  judge  of   Her  ^SS*to^ 
Majesty's  Court  of  Appeal  with  the  same  powers,  and  in  j*"^!®*'^"^*® 
the  same  manner  in  all  respects  as  the  other  ex  officio  court  or 
judges  thereof ;  he  shall  not  be  entitled  in  the  said  Court  -^I'l'®*^- 

to  any  precedence  over  any  existing  judge  to  which  he 
would  not  have  been  entitled  as  a  judge  of  the  Supreme 
Court  of  Judicature  if  this  Act  had  not  passed. 

See  s.  4  of  the  Act  of  1875,  antcj  p.  96,  and  note  thereto. 

5.  It  shall  be  lawful  for  Her  Majesty  to  supplv  the  Seat.  5. 
vacancy  in  the  High  Court  of  Justice,  to  be  occasioned  New  judge 
by  the  removal  therefrom  of  the  Master  of  the  Bolls,  hj  ctom?** 
the  appointment,  immediately  after  the  passing  of  this  instead  or 
Act,  and  from  time  to  time  afterwards,  of  a  judge,  who  Se*Roiu 
shall  be  in  the  same  position  as  if  he  had  been  appointed 

a  puisne  judge  of  the  said  High  Court  in  pursuance  of  sa  &  sr  vi^t. 
the  Judicature  Acts,  1878  and  1875 ;  and  all  the  provi-  Ss  A'aoviit 
sions  of  the  Supreme  Court  of  Judicature  Acts,  1873  and  c.  77. 
1875,  for  the  time  being  in  force  in  relation  to  the  quali- 
fication and  appointment  of  puisne  judges  of  the  said 
High  Court,  and  to  their  duties  and  tenure  of  office,  and 
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Aot  IMl,  to  their  precedence,  aud  to  tlicir  salaries  and  pensions, 
Jflff"?:  ftud  to  the  officers  to  l)C  attached  to  the  pei-sous  of  such 
judges,  and  all  other  provisions  relating  to  such  puisne 
judges,  or  any  of  them,  with  the  exception  of  such  pro- 
visions as  apply  to  existing  judges  only,  shall  apply  to  the 
judge  appoint^  in  pursuance  of  this  section,  in  the  same 
manner  as  they  apply  to  the  other  puisne  judges  of  the 
said  High  Court  respectively.  The  judge  so  appointed 
shall  be  attached  to  the  Chancery  Division  of  the  said 
High  Court,  subject  to  such  power  of  transfer  as  is  in 
the  Supreme  Court  of  Judicature  Act,  1873,  mentioned. 

Sect.  6.  C.  The  power  given  to  Her  Majesty  by  the  Supreme 

Judge  under  Court  of  Judicature  Act,  1877,  to  appoint  a  judge  of  tlie 
40&4i\ict.  jjjgj^  Court  of  Justice  in  addition  to  the  number  of 
judges  authorised  to  be  appointed  by  the  Supreme  Court 
of  Judicature  Acts,  1878  and  1875,  may  be  exercised  by 
Her  Majesty  from  time  to  time,  so  as  at  all  times  to 
make  due  provision  for  the  business  of  the  Chancery 
Di\nsion  of  the  High  Court  of  Justice :  Provided  that 
no  such  appointment  shall  be  made  unless  or  until  the 
number  of  judges  attached  for  the  time  being  to  the 
ChanceiT  Division  of  the  High  Court,  other  than  the 
Lord  Chancellor,  is,  by  death,  resignation,  or  otherwise, 
reduced  below  five. 

See  8L  2  of  the  Act  of  1877,  aufCf  p.  142,  and  note  thereto. 

Beet  7.  7.  The  Lord  Chancellor  shall  have  power  by  order 

RoUi  coart  under  his  hand  to  direct  that  the  court  and  chambers, 
ai^terin,  heretofore  used  by  the  Master  of  the  Rolls  as  a  judge  of 
*c-  '  the  Chancery  Division  of  the  High  Court  of  Justice,  shall 
(so  long  as  may  be  necessary  or  convenient)  be  used  by 
such  judge  of  the  said  Chancery  Division  of  the  said 
High  Court  as  shall  be  in  any  such  order  in  that  behalf 
named ;  and  the  chief  and  other  clerks,  and  other  officers, 
heretofore  attached  to  the  said  court  and  chambers  re- 
spectively, shall  (subject  to  any  rules  or  orders  of  court) 
be  and  continue  attached  to  the  judge  to  be  named  in 
any  such  order,  and,  after  such  court  and  chambers  shall 
have  ceased  to  be  so  used,  to  the  judge  to  whom  the  busi- 
ness previously  transacted  in  such  court  and  chambers 
respectively  sliall  be  for  the  time  being  assigned. 

Baot  a.  8.  And  whereas  it  is  expedient  to  amend  section  four 

Title  of       of  the  Supreme  Court  of  Judicature  Act,  1877:  Be  it 
jufticM       enacted  that  the  exception  of  Presidents  of  Divisions 
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from  the  enactment  that  the  judges  of  the  High  Court  of  ^*  ^^1» 
Justice  shall  be  styled  justices  of  the  High  Court  shall  J??l__    . 
not  apply  to  auy  judge  to  be  hereafter  appointed  who  4oaE4iYict. 
may  he  or  become  President  of  the  Probate,  Divorce,  and  ^  *• 
Admiralty  Division  of  the  High  Court  of  Justice. 

See  s.  4  of  the  Act  of  1877,  ante,  p.  96. 

9.  All  appeals  which,  under  section  fifty-five  of  the  Seet  9. 
Act  of  the  twentieth  and  twenty-first  years  of  Her  present  Appeals 
Majesty,  chapter  eighty-five,  or  under  any  other  Act,  ;jSS^'J?et 
might  be  brought  to  the  full  court  established  by  the  said 
first-mentioned  Act,  shall  henceforth  be  brought  to  Her 
Majesty^s  Court  of  Appeal  and  not  to  the  said  full 
court. 

The  decision  of  the  Court  of  Appeal  on  any  question 
arising  under  the  Acts  relating  to  divorce  and  matri- 
monial causes,  or  to  the  declaration  of  legitimacy,  shall  be 
iinaU  except  where  the  decision  either  is  upon  the  grant 
OT  refusal  of  a  decree  on  a  petition  for  dissolution  or 
nullity  of  marriage,  or  for  a  declaration  of  legitimacy,  or 
is  upon  a  question  of  law  on  which  the  Court  of  Appeal 
give  leave  to  appeal ;  and,  save  as  aforesaid,  no  appeal 
shall  lie  to  the  House  of  Lords  under  the  said  Acts. 

Subject  to  any  order  made  by  the  House  of  Lords,  in 
accordance  with  the  Appellate  Jurisdiction  Act,  1876, 
every  appeal  to  the  House  of  Lords  against  any  such 
decision  shall  be  brought  within  one  month  after  the 
decision  appealed  against  is  pronounced  by  the  Court  of 
Appeal  if  the  House  of  Lords  is  then  sitting,  or,  if  not, 
within  fourteen  days  after  the  House  of  Lords  next  sits. 

This  section,  so  far  as  is  consistent  with  the  tenor 
thereof,  shall  be  construed  as  one  with  the  said  Acts. 

The  jurisdiction  of  the  FuU  Court  of  Divorce  as  established 
under  the  Divorce  Acts  was  not  one  of  the  jurisdictions  vested  in 
the  Court  of  Appeal  by  s.  18  of  the  Act  of  1873,  and  it  was  there- 
fore held  that  that  couit  still  existed,  and  that  in  Divorce  cases  no 
appeal  lay  to  the  Court  of  Appeal :  Wexth^ad  v.  WeMcad,  2  P. 
D.  1,  C.  A.;  Walth  v.  Wallh,  2  P.  D.  141,  C.  A,  The  Act  of  1881 
removes  this  anomaly,  and  JDivorce  appeals,  when  they  lie,  will 
henceforth  go  to  the  Court  of  Appeal. 

As  to  the  right  of  appeal  given  by  the  Divorce  Acts,  see  20  &  21 
Vict,  c.  85,  8.  55,  21  &  22  Vict.  c.  108,  s.  18,  and  23  k  24  Vict, 
c.  144,  ss.  1,2.    Sec  also  the  next  section. 

10.  No  appeal  from  an  order  absolute  for  dissolution  Beet.  10. 
or  nullity  of  marriage  shall  henceforth  lie  in  favour  of  ^^^J'J^' 
any  party  who,  having    had  time  and  opportunity  toJSSni«rfor 
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Aet  ItSl,   appeal  from  the  decree  uisi  on  which  such  order  may  be 
■a.  10— IS.  founded,  shall  not  have  appealed  therefrom. 

oJ^uSilrof     ^^^  "^*°  *^  ^^"^^  section, 
marriage. 

Beet.  11.         11,  A  judge  who  was  not  present  and  acting  as  a  mem- 

Quaiiflc«non  ber  of  a  divisional  court  of  the  High  Court  of  Justice,  at 

alt  on^***   the  time  when  any  decision  which  may  be  appealed  from 

r«*^*-  was  made,  or  at  the  argument  of  the  case  decided,  shall 

not,  for  the  purposes  of  the  fourth  section  of  the  Supreme 

Court  of  Judicature  Act,  1875,  be  deemed  to  be,  or  to 

have  been,  a  member  of  such  divisional  Court. 

b'cc  8.  4  of  the  Act  of  1875,  antr,  p.  96,  and  note  thereto. 

Beet  12.         12.  In  any  case  of  urgency  arising  during  the  absence 
In  eaaea  of    from  illucss  or  any  other  cause  or  during  any  vacancy  in 

SnfjmfiJ?^*  ^^®  ^^^®  ^^  *"y  J^^^  ^^  ^^^  High  Court  of  Justice  to 
«n«y  officiate  whom  any  cause  or  matter  may  have  been,  according  to 
orano  er.  ^^g  ^ourse  of  the  Said  court,  or  of  any  division  thereof, 
specially  assigned,  it  shall  be  lawful  for  any  other  judge 
of  the  said  court,  who  may  consent  so  to  do,  to  hear  and 
dispose  of  any  application  for  an  injunction  or  other 
interlocutory  order  for  or  on  behalf  of  the  judge  so  absent, 
or  in  the  place  of  the  judge  whose  office  may  have  so 
become  vacant. 

This  section  supplements  the  power  given  by  s.  51  of  the  Act  of 
1873,  antCf  p.  61. 

Beet.  18.         13.  The  judges  to  be  placed  on  the  rota  for  the  trial  of 

Selection  of  elcctiou  petitions  in  England  in  each  year,  under  the 

tri^f^'     provisions  of  the  Parliamentary  Elections  Act,  1868,  or 

**1SSon8      ^^y  ^^*'  ^^i^cnding  the  same,  shall  henceforth  be  selected 

ai  &  82  Vict  out  of  the  judges  of  the  Queen's  Bench  Division  of  the 

c.  126.         High  Court  of  Justice  jn  such  manner  as  may  be  provided 

by  any  Rules  of  Court  to  be  made  for  that  purpose ;  and, 

subject  thereto,  shall  be  selected  as  follows ;  (that  is  to 

saj-,)  the  judges  of  the  Queen's  Bench  Division  of  the 

said  High  Court  shall,  on  or  before  the  fourth  day  of 

November  in  every  year,  select,  by  a  majority  of  votes, 

three  of  the  puisne  judges  of  such  Division  (none  of 

whom  shall  be  a  member  of  the  House  of  Lords)  to  be 

placed  on  the  rota  for  the  trial  of  election  petitions  during 

the  ensuing  year. 

If  in  any  case  the  judges  of  the  said  Division,  present 
at  the  time  of  their  meeting  to  make  such  selection,  arc 
equally  divided  in  their  choice  of  any  judge  to  be  placed 
on  the  rota,  the  Lord  Chief  Justice  of  England,  or,  in 
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case  of  his  absence,  the  senior  jadge  ^then  present,  shall  Aet  itSl, 
have  a  second  or  casting  vote.  m.  18, 14w 

The  choice  of  a  jndge  to  fill  any  occasional  vacancy 
upon  the  rota,  or  to  assist  the  judge  on  the  rota  as  an 
additional  judge,  shall  be  made  in  like  manner. 

The  judges,  who  at  the  time  of  the  passing  of  this  Act 
shall  be  upon  the  rota  for  the  trial  oi  election  petitions* 
shall  continue  upon  such  rota  until  the  end  of  the  year 
for  which  they  have  been  appointed,  in  the  same  manner 
as  if  this  Act  had  not  passed. 

If  at  the  end  of  the  year  for  which  any  such  judge 
shall  have  been  appointed,  whether  before  or  after  the 
passing  of  this  Act,  any  trial  or  other  matter  shall  be 
pending  before  him,  either  alone  or  together  with  any 
other  judge,  and  not  concluded,  or  if,  after  the  conclusion 
of  any  such  trial  or  of  the  hearing  of  any  such  matter, 

{'udgment  shall  not  have  been  given  thereon,  it  shall  be 
awful  for  every  such  judge  to  proceed  with  and  to  con- 
clude such  pending  trial  or  other  matter,  and  to  give 
judgment  thereon,  after  the  end  of  such  year,  in  the 
same  manner  in  all  respects  as  if  the  year  for  which  he 
was  appointed  had  not  expired. 

This  section  appears  to  supersede,  though  it  does  not  expressly 
repeal,  s.  38  of  the  Act  of  1873»  antCf  p.  50. 

By  8.  2  of  the  Parliamentary  Elections  and  Ck)rrupt  Practices 
Act,  1879  (42  &  43  Vict  c  75)  election  petitions  arc  to  be  tried 
before  two  judges  instead  of  one  as  heretofore. 

14.  The  jurisdiction  of  the  High  Court  of  Justice  to  geot.  11 
decide  questions  of  law,  upon  app^  or  otherwise,  under  jnrUidicUcm 
the  Act  of  the  sixth  and  seventh  years  of  Her  Majesty,  co?rtin 
chapter  eighteen,  the  County  Voters  Registration  Act,  regtBtratum 
1865,  the  Parliamentary  Elections  Act,  1868,  the  Corrupt  ^ij'*"'**"'' 
Practices  (Municij>al  Elections)  Act,  1872,  the  Parlia-  f*29Vict. 
mentary  and  Municipal  Registration  Act,  1878,  or  any  ai&'sjvict. 
of  the  said  Acts,  or  any  Act  amending  the  same  respec-  li  A^i^vjct 
tively,  shaJl  henceforth  be  final  and  conclusive,  unless  in  c.  eo. 
any  case  it  shall  seem  fit  to  the  said  High  Court  to  give  1*m**^*°'* 
special  leave  to  appeal  therefrom  to  Her  Majesty's  Court 
of  App^,  whose  decision  in  such  case  shall  be  final  and 
conclusive. 

See  8. 19  of  the  Act  of  1873,  arUe,  p.  13,  and  note  thereto.  In 
Harmon  y.  Park,  6  C.  P.  D.  323,  C.  A.,  before  this  Act,  it  was 
held  that  an  appeal  lay  from  an  interlocutory  order  of  a  Diyi* 
slonal  Court  relating  to  a  Municipal  Election  Petition.  It  Hccms 
doubtful  whether  an  interlocutory  order  is  a  decision  on  a  question 
of  law  within  the  meaning  of  this  section. 
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▲et  ItSl,       15.  The  jurisdiction  and  authority  in  relation  to  ques- 

M.  15—18,  iiQii^  of  law  arising  in  criminal  trials,  which,  under 

Beet  15.     section  forty-seven  of  the  Supreme  Court  of  Judicature 

Qtioruin  in    Act,  1873,  is  uow  Vested  in  the  judges  of  the  High  Court 

crimiii2      ^^  Justice,  may  be  exercised  by  any  five  or  more  of  such 

Aiiiwai.       judges,  notwithstanding  the  abolition  of  the  offices  of 

Lord  Chief  Justice  of  the  Common  Pleas  and  Lord  Chief 

Baron  of  the  Exchequer ;  provided  that  the  Lord  Chief 

Justice  of  England  shall  always  be  one  of  such  judges, 

unless,  by  writing  under  his  hand  or  by  the  certificate  in 

writing  of  his  medical  attendant,  it  shall  appear  that  he 

is  prevented,  by  illness  or  other^'ise,  from  being  present 

at  any  court  duly  appointed  to  be  held  for  the  purpose 

aforesaid,  in  which  case  the  presence  of  the  said  Lord 

Chief  Justice  at  such  court  shall  not  be  necessary. 

Sec  8.  47  of  the  Act  of  1873,  ante,  p.  58. 

Seet.  16.         16.  The  proceedings  for  the  ordaining  or  nominating 

I'roccwunip'  of  shcrifiB,  directed  by  an  Act  passed  in  the  fourteenth 

til  nomina.    ycar  of  King  Edward  the  First,  intituled  "  How  long  a 

SlLriirl        Sheriff  shall  tarry  in  his  Office,"  and  by  another  Act  pe^d 

24  Geo.'  2,     lu  the  twcuty-f ourtli  year  of  King  George  the  Second,  inti- 

^'  ^'  tuled  "An  Act  for  the  abbreviation  of  Michaelmas  Term," 

to  take  place  at  the  Exchequer,  shall  henceforth  in  every 

year  take  place  in  the  Queen's  Bench  Division  of  the 

High  Court  of  Justice,  at  the  same  time  and  in  the  same 

manner  as  hath  been  heretofore  accustomed  in  the  Court 

of  Exchequer. 

Beet.  17.         17.  The  presentation  and  swearing  of  the  Lord  Mayor 

PreMntation  of  the  city  of  Loudou,  which  has  heretofore  taken  place 

of  lSIT^*  in  the  Court  of  Exchequer  at  Westminster  after  every 

wugrorof     annual  election  into  that  office,  pursuant  to   charters 

**"'      granted  by  Her   Majesty's  Royal  predecessors  to  the 

citizens  of  London,  and  to  the  herein-before  recited  Act 

of  King  Oeorge  the  Second,  shall .  henceforth  take  place 

in  the  Queen's  Bench  Division  of  Her  Majesty's  High 

Court  of  Justice,  or  before  the  judges  of  that  Division, 

at  the  same  time  and  in  the  same  manner  as  hath  been 

heretofore  accustomed  in  the  Court  of  Exchequer. 

Seet,  IS.  18.  The  power  of  making  general  orders  for  fixing  the 
As  to  fixing  times  of  holding  sessions  of  the  Central  Criminal  Court 
SStoS'  established  by  3ie  Act  of  the  fourth  and  fifth  years  of 
J^Jjj*"*  King  William  the  Fourth,  chapter  thirty-six,  which  by 
section  fifteen  of  that  Act  was  given  to  any  eight  or 
more  of  the  judges  of  the  Superior  Courts  of  Westminster, 
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may  henceforth  be  exercised  from  time  to  time  by  any  Act  1881, 
four  or  more  of  the  judges  of  Her  Majesty's  High  Court  "•  ^^—^' 
of  Justice. 

19.  The  power  of  making  Rules  of  Court,  conferred  8«ot.  19. 
by  section  seventeen  of  the  Appellate  Jurisdiction  Act,  ^®^*^j^gg 
187C,  upon  the  several  judges  therein  mentioned,  shall  Umier 
henceforth  be  vested  in  and  exercised  by  any  five  or  J|'**<>^'*'^* 
more  of  the  following  persons,  of  whom  the  Lord  Chan- 
cellor shall  be  one ;  namely,  the  Lord  Chancellor,  the 

Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls, 
the  President  of  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  High  Court  of  Justice,  and  four  other 
judges  of  the  Supreme  Court  of  Judicature  to  be  from 
time  to  time  appointed  for  the  purpose  by  the  Lord 
Chancellor  in  writing  under  his  hand,  such  appointment 
to  continue  for  such  time  as  shall  be  specified  therein. 

This  section  alters  the  constitution  of  the  Rule  Committee  of 
jud^s  as  fixed  by  the  Act  of  1876.  That  Act  had  amended  s.  17 
of  the  Act  of  1870.    See  ante,  p.  110. 

20.  The  provisions  of  section  fourteen  of  the  Courts  of  Sect.  80. 
Justice  (Salaries  and  Funds)  Act,  18G9,  shall  henceforth  Extennionof 
be  applicable  to  all  officers  of  the  Supreme  Court  of  p.  91.  s.  1/. ' 
Judicature  and  all  officers  in  Lunacy  iji  the  same  manner 

and  subject  to  the  same  conditions  as  is  thereby  enacted 
concerning  the  officers  in  the  Courts  of  Chancery,  Bank- 
ruptcy, and  Admiralty  :  Provided  always,  that  any  order 
to  be  made  by  the  Treasury  as  to  any  officere  not  hereto- 
fore included  within  that  section  of  the  said  Act,  shall 
be  made  with  the  concurrence  of  the  Lord  Chancellor, 
and  also  in  the  case  of  officers  who  are  appointed  by 
anv  other  persons  or  person  than  the  Lord  Chancellor 
either  solely  or  jointly  with  the  Lord  Chancellor,  with 
the  concurrence  of  the  persons  or  person  having  such 
power  of  ap]X)intment  :  Provided  also,  that  no  order 
made  under  this  Act  which  would  not  have  been  hereto- 
fore authorised  by  the  said  section  or  otherwise  by  law 
shall  without  his  consent  apply  to  any  officer  holding 
any  office  at  the  time  of  the  cgmmenccment  of  this  Act. 

By  B.  14  of  the  Courts  of  Justice  (Salaries  and  Funds  Act)  1869 —  Salaries  and 
**  The  Treasury  may  fmm  time  to  time  by  onler  made  with  the  Funds  Act, 
concurrence  of  tJie  Lorcl  Chancellor,  and  also  with  the  concurrence  ^^®* 
of  the  Master  of  the  RolLs  in  the  case  of  officers  who  are  appointed 
'  or  whoflc  wilarie«  are  fixed  by  the  Master  of  the  Rolls  cither  solely 
or  jointly  with  the  Jjonl  Chancellor,  and  with  the  concurrence  of 
the  jud^  of  the  Court  of  Admiralty  in  the  case  of  the  officers  of 
that  court)  increase  or  diminish  the  number  of  officers  in  the 
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Act  1881,  Couiia  of  Chancery,  Bankruptcy  and  Admiralty,  and  the  amounts 
•1.  SO — 22.  of  the  salaries  of  8uch  officers,  and  determine  the  conditions  on 

•  which  they  arc  to  hold  their  offices,  and  regulate  the  exjxjnses  and 

continjrcncies  incurred  in  respect  of  the  said  courts  or  the  officers 
beloiigiiijf  thereto. 

*'  An  officer  appointed  after  the  commencement  of  this  Act  shall 
take  his  office  subject  to  any  order  that  may  thereafter  ha  made 
under  this  section  in  relation  to  the  alwlition  or  mollification  of 
his  office,  but  no  onler  made  under  this  section,  shall,  without  his 
consent,  apply  to  any  officer  holding  office  at  the  date  of  the  com- 
mencement of  this  Act,  and  when  the  conditions  on  which  any 
officer  is  to  hold  his  office,  and  the  salary  to  >3C  jiaid  to  him  has 
l)ccn  determined  by  any  order  under  this  section  for  the  time 
Ixjing  in  force,  no  subsc(}ucnt  onler  under  this  section  shall  apply 
to  such  officer  without  his  consent. 

"  Any  oixler  made  under  this  section  shall  be  laid  liefore  lioth 
Houses  of  Parliament  \^ithin  fourteen  davs  after  it  is  made  if 
Parliament  be  then  sitting,  or  if  not,  within  fourteen  days  after 
the  commencement  of  the  next  session.  It  shall  also  be  published 
in  the  Limdon  Gazette^  and  when  so  published  shall  be  of  the 
same  force  as  if  it  were  enacted  in  this  Act,  but  subject  to  being 
varictl  or  rcixialed  from  time  to  time  by  other  onlers  made  in  like 
manner  under  this  Act  and  any  enactment  inconsistent  \iith  such 
order  shall  be  rci>ealed  from  and  after  the  dat<!  of  any  such  publi- 
cation. 

'*The  term  *  officer*  in  this  section  means  all  officers,  clerks, 
messengcre  and  persons  who  are  mentioned  in  the  second  parts  of 
the  thiitl  and  fourth  schedules  of  this  Act,  or  who  are  for  the  time 
being  employed  in  the  said  Courts  of  Chancer3%  Bankruptcy  and 
Admiralty,  or  any  of  them,  or  the  offices  connccte<l  therewith." 


Beet.  21.         21.  Upon  the  occurrence  henceforth  of  any  vacancy  in 
Notice  of     any  office  of  the  Supreme  Court  of  Judicature  notice 
oS*^i)?  "*  *^^^6reof  shall  be  forthwith  given  to  the  Lord  Chancellor 
suprenie      and  also  to  the  Treasury  by  the  senior  continuing  or  sur- 
court.         viving  officer  of  the  department  in  which  the  vacancy 
shall  occur,  and  no  appointment  shall  be  made  to  fill 
such  vacancy  within  the  period  of  one  month  next  after 
the  date  of  such  notice  without  the  assent  of  the  Lord 
Chancellor,  given  with  the  concurrence  of  the  Treasury  ; 
and  the  Lord  Chancellor  may,  if  it  be  necessary,  make 
provision  for  such  manner  as  he  thinks  fit  for  the  tem- 
porary discharge  in  the  meantime  of  the  duties  of  such 
office.    The  word  "  officer  "  in  this  Act  shall  not  include 
the  office  of  any  judge  of  the  Supreme  Court  of  Judi- 
cature. 

See  s.  77  of  the  Act  of  1873,  antv^  p.  75.  and  note  thereto,  and 
8.  9  of  the  Act  of  1879,  ante,  p.  147. 


Beet.  22. 

Appoint- 
ment of 
(liMtrict 
registrar. 


22.  And  whereas  by  the  Judicature  Acts,  1873,  1875, 
and  1877,  and  the  Supreme  Court  of  Judicatimx  (Officers) 
Act,  1871),  no  provision  is  made  for  the  appointment  of 
district  registrars  of  the  High  Court  of  Justice  other 
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than  persons  holding  or  having  held  the  offices  in  section  Act  isai, 
siity  of  the  Supreme  Court  of  Judicature  Act,  1873,  and  **•  ^— ^' 
section  thirteen  of  the  Supreme  Court  of  Judicature  Act,  42  a  43  vict. 
1875,  respectively  mentioned  :  Be  it  enacted,  that  if  on  ^'^^ 
any  vacancy  in  the  office  of  district  registrar  under  the 
said  Acts,  or  upon  the  appointment  by  any  Order  in 
Council  to  be  hereafter  made  of  any  new  district  within 
which  there  shall  be  a  district  registrar  (unless  by  such 
Order  in  Council  it  shall  be  othenvise  directed),  it  shall 
appear  to  the  Lord  Chancellor,  with  the  concurrence  of 
the  Treasury,  that  from  the  nature  and  amount  of  the 
business  to  be  transacted  by  such  district  registrar  it  is 
expedient  that  such  office  should  l)e  conferred  upon  a 
person  not  so  qualified  as  aforesaid,  it  shall  be  laAvful  for 
the  Lord  Chancellor,  with  the  concurrence  of  the  Trea- 
sury, to  appoint  to  such  office  any  solicitor  of  the  Supreme 
Court  of  Judicature  of  not  less  than  five  years'  standing. 
A  district  registrar  shall  not,  either  by  himself  or  his 
partner,  be  directly  or  indirectly  engaged  as  solicitor  or 
a^nt  for  a  party  to  any  proceeding  whatsoever  in  the 
district  registry  of  which  he  is  registrar. 

See  s.  60  of  the  Act  of  1873,  ante,  p.  G5,  and  note  thereto. 

23.  The  Lord  Chancellor  may  from  time  to  time,  with  Sect.  28. 
the  concurrence  of  the  Treasury,  make  regulations  with  Appoint- 

respect  to—  keep  onlcr, 

{a.)  The  appointment,  removal,  pavment,  and  duties  Royai" 
of  persons  to  keep  order  in  the  Royal  Courts  of  j^^^ 
Justice,  pronded  that  no  such  regulation  shall 
alTect  any  right  of   appointment  enjoyed  by 
any  person  at  the  time  of  the  commencement  of 
this  Act,  without  his  consent  thereto : 

(ft.)  The  appointment,  removal,  payment,  and  duties 
of  persons  charged  mth  the  care  and  cleaning 
of  the  Royal  Courts  of  Justice : 

(c.)  Any  other  matters  necessary  or  incidental  to  the 
use  or  management  of  the  Royal  Courts  of 
Justice.  Any  remuneration  payable  under  this 
section  shall  be  paid  out  of  money  voted  by 
Parliament. 

Sec  s.  20  of  this  Act,  gftpra,  p.  169. 

24.  The  powers  which,  by  an  Act  passed  in  the  session  *•«*.  91 
of  the  sixth  and  seventh  years  of  Her  present  Majesty,  ^^wj"  »« *o 
intituled  "An  Act  for    consolidating    and    amending J**^^^ yJ^ 

I  2  c73. 
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Act  1881,  several  of  the  laws  relating  to  Attoniies  and  Solicitors 
**-^*~^^  practisinj^  in  England  and  Wales,"  and  by  section  four- 
23  &  24  Vict,  te^^'i  of  the  Supreme  Court  of  Judiciiture  Act,  1875,  and 
c.  127.  by  the  Solicitoi-s  Act,  18G0,  and  by  the  Solicitors  Act, 
^^**ivict.  ii^77^  and  by  any  Act  amending  the  said  Acts  resixjc- 
tively,  are  vested  in  the  Master  of  the  Rolls  jointly  with 
tlie  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench, 
the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas, 
and  the  Lord  Chief  Bai'on  of  the  Couit  of  Exchequer,  or 
with  any  of  them,  or  jointly  with  the  Presidents  of  the 
(Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions 
of  the  High  Court,  or  with  any  of  them,  shall  hencefortli 
be  vested  in  the  Master  of  the  Rolls,  with  the  concur- 
rence of  the  Lord  Chancellor  and  the  Lord  Chief 
Justice  of  England,  or  (in  case  of  diflference)  of  one  of 
them,  and  anything  required  by  the  said  Acts  to  be  done 
to  or  before  the  said  Lord  Chief  Justices  and  Lord  Chief 
Baron,  or  the  said  Presidents  jointly  with  the  Master  of 
the  Rolls,  may  be  done  to  or  before  the  Master  of  the 
Rolls,  the  Lord  Chancellor,  and  the  Lord  Chief  Justice  of 
England. 

Provision  may  be  made  by  the  Master  of  the  Rolls, 
with  the  concurrence  of  the  Lord  Chancellor  and  the 
Lord  Chief  Justice  of  England,  or  (in  case  of  difference) 
of  one  of  them,  for  the  care  and  custody  of  the  Roll  of 
Sohcitors  after  the  abolition  of  the  office  of  Clerk  of  the 
Petty  Bag. 

Sect  26.         25.  Wliere  by  any  Statute  any  power  is  given  to  or 
Chief  Justice  any  act  is  required  or  authorised  to  be  done  by  the  Lord 
to  tove*"*^    Chief  Justice  of  the  Common  Pleas  and  the  Lord  Chief 
powers  of     Barou  of  the  Exchequer,  or  either  of  them,  either  solely 
of  cilimor  oi'  j«"itly  with  the  Lord  Chief  Justice  of  the  Queen's 
P}«?wand     Bench  or  the  Lord  Chief  Justice  of  England,  and  either 
of  the  Ex!*"  with   or   without  the  Lord  Chancellor  or  any  judge, 
chequer.       officer,  or  pcrsou,  such  power  may  henceforth  be  exer- 
cised and  such  act  done  by  the  Lord  Chief  Justice  of 
England ;  and  where  by  any  Statute  the  concurrence  of 
the  Lord  Chief  Justice  of  the  Common  Pleas  and  the 
Lord  Chief  Baron  of  the  Exchequer,  or  either  of  them,  is 
required  for  the  exercise  of  any  power,  or  the  perform- 
ance of  any  act,  it  shall  be  sufficient  henceforth  that 
the  Lord  Chief  Justice  of  England  shall  concur  therein. 

Sec  88. 12  and  32  of  the  Act  of  1873,  autCf  pp.  G  and  42,  and 
notes  thereta 

■-^tae.        2G.  And  whereas  under  the  Act  of   the   third   and 
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fourth  years   of   King  William    the    Fourth,    chapter  Act  1881, 
seventy-four,  the  Lord  Chief  Justice  of   the  Court  of  »» gg>  87. 
Common  Pleas  was  empowered  to  appoint  such  proper  cmnmia- 
peraons  as  he  should  think  fit  to  be  iKirpetual  Commis-  •''""•^™  ^*'^ 
sioners  for    taking  the    acknowledgments   by    married  leti^inents 
women  of  deeds  to  be  executed  by  them  as  in  the  same  Jj^^en."*''^ 
Act  proWded,  and  such  commissioners  were  made  remov- 
able by   and   at  the  pleasure  of  the  said  Lord  Chief 
Justice;  and  by  divers  subsequent  Acts  provision  was 
made  for  further  and  other  duties  to  be  performed  by 
such  commissioners :  And  whereas  the  present  Lord  Chief 
Justice  of  England  was  before  and  down  to  tlie  time  of 
his  appointment  to  that  office  Lord  Chief  Justice  of  the 
Common  Pleas,  and  after  his  appointment  to  be  Lord 
Chief  Justioe  of  England  no  other  person  was  appointed 
to  be  Lord  Chief  Justice  of  the  Common  Pleas,  and  that 
office   has   since  been  abolished:    Be  it    enacted    and 
declared,  that  every  appointment  of  any  person  to  be  a 
commissioner  for  taking  such  acknowledgments  and  per- 
forming such  other  duties  as  aforesaid,  and  every  order 
for  the  removal  of  any  peraon  from  such  office  of  commis- 
sioner, which  shall  have  been  made  by  the  present  Lord 
Chief  Justice  of  England  at  any  time  since  his  appoint- 
ment to  that  office,  or  shall  be  hereafter  made  by  the 
Lord  Chief  Justice  of  England  for  the  time  being,  shall 
be  and  be  deemed  to  have  been  valid  and  effectual  in  the 
law,  to  all  intents  and  purposes  whatsoever,  in  the  same 
manner  as  if  it  had  been  made  by  a  Lord  Chief  Justice 
of  the  Common  Pleas  before  the  aboKtion  of  that  office. 

27.  And  whereas  it  is  expedient. that  the  jurisdiction  of  Sect.  27. 
county  courts  should  be  exercised  as  far  as  conveniently  Powers  to 
may  be  in  a  manner  similar  to  that  of  the  High  Court  in  fo?^rractiife 
the  like  cases,  and  doubts  have  arisen  as  to  the  extent  of  ^J'*-*;*"**' 
the  powers  of  making  rules  and  orders  for  regulating  the  ^^^ 
practice  of  comity  courts  contained  in  the  Act  of  the 
nineteenth  and  twentieth  years  of  Her  present  Majesty, 
chapter  one  hundred  and  eight,  which  doubts  it  is  expe- 
dient to  remove :  Be  it  enacted  that  the  power  of  making 
roles  and  orders  for  regulating  the  practice  of  county 
courts  contained  in  section  thirty-two  of  the  said  last- 
mentioned  Act  shall  be  deemed  to  extend  to  all  matters 
of  procedure  or  practice,  or  relating  to  or  concerning  the 
effect  or  operation  in  law  of  any  procedure  or  practice,  in 
any  cases  within  the  cognizance  of  county  courts,  as  to 
which  rules  of   court  have  been  or  might  lawfully  be 
made  by  or  under  the  pro\isions  of  the  Judicature  Acts, 
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Aet  1881,  1873  and  1875,  and  the  Appellate  Jurisdiction  Act,  187C, 
*•  ^-  for  cases  within  the  cognizance  of  Her  Majesty's  High 
Court  of  Justice ;  and  any  rules  heretofore  made  under 
the  provisions  of  the  said  first-mentioned  Act,  in  the 
manner  and  with  the  concurrence  thereby  required,  as  to 
any  such  mattei's  as  aforesaid,  shall  be  deemed  to  be  and 
to  have  been  to  all  intents  and  purposes  valid  and  effec- 
tual in  law. 

See  8.  91  of  the  Act  of  1873,  ante,  p.  90,  which  applies  the 
Bules  of  Law  enacted  by  that  Act  to  all  courts  in  £ngland. 


FIRST  SCHEDULE  TO  THE  AC!  OF  1875. 


Rules  op  Cqurt.* 

[Note. — ^Where  no  other  proviaion  is  made  by  the  Act  or 
these  Roles  the  old  procedure  and  practice  remain  in 
force,  and  when  there  was  a  variance  between  the 
practice  of  the  Common  Law  and  Chancery  Courts, 
that  practice  which  appears  most  convenient  will 
now  be  adopted,  t] 

ORDER  I.  J^*^^_ 

Form  and  Commencement  of  Action. 

1.  All  actions  which  have  hitherto  been  commenced  by  b.  1. 
writ  in  the  Superior  Courts  of  Common  Law  at  West-  Action. 
minster,  or  in  the  Court  of  Common  Pleas  at  Lancaster, 
or  in  the  Court  of  Pleas  at  Durham,  and  all  suits  which 
have  hitherto  been  commenced  by  bill  or  iuformation  in 
the  High  Court  of  Chancery,  or  by  a  cause  in  rem  or 
in  personam  in  the  High  Court  of  Admiralty,  or  by  cita- 
tion or  otherwise  in  the  Court  of  Probate,  shall  be  insti- 
tuted in  the  High  Court  of  Justice  by  a  proceeding  to  be 
called  an  action. 

By  8. 100  of  the  Act  of  1873,  "action  "  shaU  mean  a  civil  pro- 
ceeding commenced  by  writ,  or  in  such  other  manner  as  may  be 
prescril)ed  by  Rales  of  Court ;  and  shall  not  include  a  criminal 
proceeding  by  the  Crown* 

*  The  original  rules  of  this  schedule,  so  far  as  they  are  still  in 
force,  derive  their  authority  from  s.  16  of  the  foregoing  Act  of 
1875,  antrj  p.  108,  and  may  be  cited  as  '*Thc  Rules  of  the  Supreme 
Court/'  The  rules  subsequently  made,  and  which  aro  embodied 
with  them  in  their  proper  places,  derive  their  authority  fi-om  s, 
17  of  the  same  Act,  ant^f  p.  109,  and  s.  17  of  the  Act  of  187C, 
ante,  p.  136.  Such  of  the  rules  as  have  been  re])calcd  or  auuulled 
are  printed  in  italic  type. 

1 8ec  s.  21  of  the  Act  of  1875,  ante,  p.  139,  and  note  thereto. 


i7r> 


RULES — INTERPLEADER. 


Order  I.       The  procccdingH  which,  xindcr  this  rule,  are  to  Ix;  instituted  by 
rr.  1,  2.    action  are  Common  Law  actions,  suits  in  Chancery  fonnerly  com- 

menced  by  bill  or  information,  and  Admiralty  and  Probate  Suits. 

Proceeding  in  any  of  the  Courts  consolidated  by  the  Act  which 
have  hitherto  l)een  instituted  in  anv  other  mode,  as,  for  instance. 
Chancery  j)roceedings  commenced  by  petition  or  oriofinated  )>y 
summons,  are  unaffected  by  this  rule  :  though  othew  of  the  rules 
may  affect  them ;  see,  for  instance,  the  rules  of  O.  XIX.  as  to 
pleadings,  pogt,  j).  248,  which,  by  s,  1(X)  of  the  Act  of  1873.  ante^ 
p.  92,  includes  iKJtitions  and  summonses.  By  O.  LXII.,  lx»*^  ]). 
443,  subject  to  the  exceptions  contained  in  that  order,  nothing  in 
the  rules  is  to  affect  the  practice  or  procedure  in  criminal  piv- 
ceedings,  proceedings  on  the  Crown  side  of  the  Queen's  Bench,  or 
the  revenue  side  of  the  Exchequer  Divisions,  or  i)roceedings  for 
divorce  or  other  matrimonial  causes. 

An  action  by  tlie  Attorney-General  at  the  relation  of  a  private 
Individual  should  no  longer  be  stvled  an  information:  Att,-(rcH, 
V.  Shrt'tvithnrij  JirUhjc  (\).,  42  L.  T.  79. 

As  to  notice  of  action  when  required  by  statute  see  Fhnter  v. 
Loeal  Board  of  Ia^ic  Ijt'yton,  5  Ch.  D.  347,  C.  A.,  where  it  was  held 
that  the  provisions  of  s.  264  of  the  Public  Health  Act,  1875,  which 
require  a  month's  notice  of  action  to  be  given  to  local  l)oaitls  of 
health,  do  not  apply  to  actions  where  the  princi{)al  relief  sought 
is  an  injunction,  and  damages  arc  only  claimed  as  subsidiary 
thereto.  In  so  far  as  notice  of  action  is  prescrilxxd  by  acts  prior  to 
1842  the  length  of  notice  to  \yc  given  is  rcgulatetl  by  o  &  6  Vict. 
c.  97,  8.  4,  which  fixes  the  jxiritxi  at  one  month. 


Notice  of 
action. 


B.S. 

Inter- 
pleader. 


2.  With  respect  to  interpleader,  the   procedure    and 

fractice  now  used  by  Courts  of  Common  Law  under  the 
nterpleader  Acts,  1  &  2  Will.  4,  c.  58,  and  28  &  24 
Vict.  c.  12G,  shall  apply  to  all  actions  and  all  the  divi- 
sions of  the  High  Court  of  Justice,  and  the  application 
by  a  defendant  shall  be  made  at  any  time  after  being 
served  with  a  Avrit  of  summons  and  before  delivering  a 
defence. 

This  rule  and  the  other  provisions  referretl  to  below  ado])t  the 
Common  Law  j)i"actice  as  to  inteipleader,  but  ^^ith  some  im- 
portant mociifications.  The  subject  acquires  inci-eased  imi»ortance 
by  reason  of  s.  25,  sub-s.  6,  of  the  Act  of  1873,  ante^  p.  27,  which 
allows  a  debtor,  or  other  }X!rson  liable  in  respect  of  a  chose  in 
action  alleged  to  have  l)een  assigned,  to  call  u()on  rival  claimants 
to  inter]>lead.  It  may  l)e  well,  therefore,  first  to  set  out  the  Inter- 
pleader Acts  referred  to  in  the  above  rule,  and  then  to  consider 
what  the  practice  under  them,  as  modified  by  the  new  legisla- 
tion, is. 

The  Acts  are  as  follows : — 


1  &  2  Will.  IV.  c.  58. 

Interpleader  An  Act  to  enable  Courts  of  Law  to  give  Relief  against  Adverse 
^J?  ^  *  ^  «  Claims  made  upon  persons  having  no  interest  in  the  subject 

Will.  4,  c.  68.  o£  p^j^jIj  Claims.  [20th  Oct.  1831.] 

ipll-      ^*  1*  *^  Whereas  it  often  happens  that  a  person  sued  at  law  for 
r  a    the  lecovcry  of  money  or  goods  wherein  he  has  no  interest,  and 
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which  are  also  claimed  of  him  by  some  third  party,  has  no  means  Order  I. 
of  relieving  himkelf  from  such  adverse  claims  but  by  a  suit  in       r.  2, 

equity  against  the  plaintiff  and  sucit  third  party,  usually  called  a  - — 


expense  and  delay:  defenaontiti 
for  remedy  tliereof,  be  it  enacted,  &c.,  that  upon  application  made  JJi,SJ,Jpgit"*^ 
by  or  on  the  behalf  of  any  defendant  sued  in  any  of  his  Majesty's  ^c.,  Htatiiig 
Courts  of  Law  at  Westmiitster,  or  in  the  Court  of  Common  Pleas  that  the 
of  the  County  Pahitine  of  Lancaster,  or  the  Court  of  Pleas  of  the  right  in  Uie 
County  Palatine  of  Durham,  in  any  action  of  assumpsit,  debt,  ^r Uiua" 
detinue,  or  trover,  such  application  l)eing  made  after  declaration,  thirti  party, 
and  before  plea,  by  affidavit  or  otherwise,  showing  that  such  de-  the  c<mrt 
fendant  does  not  claim  any  interest  in  the  subject-matter  of  the  "^Yj^JJiinl 
suit,  but  that  the  right  thereto  is  claimed  or  sui){K)sed  to  Ijelung  to  j^irty  to 
some  third  party  who  has  sued,  or  is  exiKscted  to  sue,  for  the  same,  ai»iMiar,  ami 
and  that  such  defendant  does  not  in  any  manner  collude  with  "»tti"tam  or 
such  third  party,  but  is  ready  to  bring  into  Court,  or  to  jjay  ordis-  hisciaSIf/ 
pose  of  the  subject-matter  of  the  action  in  such  manner  as  the  and  in  tii'e 
Court  (or  any  judge  thereof)  may  onler  or  direct :  it  shall  l>e  law-  meantimu 
ful  for  the  Court,  or  any  judge  thereof,  to  make  rules  and  onlei-s  f.^fijJIJ!\",i 
calling  u])on  such  third  jwirty  to  appear  and  to  state  the  nature  audi  action. 
and  particulars  of  his  claim,  and  maintain  or  relinquish  his  claim, 
and  u}X)n  such  rule  or  order  to  hear  the  allegations  as  well  of  such 
third  party  as  of  the  plaintiff,  and  in  the  meantime  to  stay  the 
proceedings  in  such  action,  and  finally  to  order  sucli  thinl  party  to 
make  himself  defendant  in  the  same  or  some  other  action,  or  to 
proceed  to  trial  on  one  or  more  feigned  issue  or  issues,*  and  aUo  to 
direct  which  of  the  parties  shall  he  plaintiff  or  defendant  on  such 
trial,  or  with  the  consent  of  the  plaintiff  and  such  third  jmrty, 
their  counsel  or  attorneys,  to  dispose  of  the  merits  of  their  claims, 
and  determine  the  same  in  a  summary  manner,  and  to  make  such 
other  rules  and  orders  therein,  as  to  costs  and  all  other  matters,  as 
may  apjjear  to  be  just  and  reasonable." 

See  note  on  1  &  2  Vict.  c.  45,  s.  2jj)of(tj  p.  179,  and  Ilamltjn  v. 
lirtttU'lj,  6  Q.  B.  D.  63,  C.  A. 

S.  3.  **  And  be  it  further  enacted,  that  if  such  third  party  shall  If  such  thlnl 
not  appear  upon  such  rule  or  order  to  maintain  or  relinquish  his  l^^>*  "^^^'^^J 
claim,  being  duly  served  therewith,  or  shall  neglect  or  refuse  to  JJ^  *t\?o^'* 
comply  with  any  rule  or  order  to  be  made  after  a]>])earance,  it  Coiirt  may 
shall  be  lawful  for  the  Court  or  judge  to  declare  such  third  party,  Ijiw  his  claim 
and  all  persons  claiming  by,  from,  or  under  him,  to  be  for  ever  J^^jjlf^^**** 
barred  from  prosecuting  his  claim  against  the  original  defendant,  uctendant. 
his  executors  or  administrators  ;  saving,  nevertheless,  the  right  or 
claim  of  such  third  party  against  the  plaintiff  ;  and  thereupon  to 
make  such  order  between  such  defenclant  and  the  plaintiff,  as  to 
costs  and  other  matters,  as  may  appear  just  and  reasonable." 

S.  5.  "Provided  also,  and  be  it  further  enacted,  that  if  upon  If  a  judge 
application  to  a  judge,  in  the  first  instance,  or  in  any  later  stage  tliink«  iiie 
of  the  proceedings,  he  shall  think  the  matter  more  fit  for  the  }"t  fo^  u"e''" 
decision  of  the  Court,  it  shall  be  la^'ful  for  him  to  refer  the  matter  decision  of 
to  the  Court,  and  thereupon  the  Court  shall  and  may  hear  and  the  Court  he 
dispose  of  the  same  in  the  same  manner  as  if  the  proceeilings  had  "'*^y  ^^^^  ^^' 
originally  commenced  by  i-ule  of  court,  instead  of  the  order  of  a 
judge." 

Where  a  case  is  referred  under  this  section,  no  appeal  lies  from 
the  decision  of  the  court  :  Turner  v.  BHdgetty  W.N.  1882,  p.  70. 

*  By  the  8  &  9  Vict.  c.  109,  8.  19,  the  um  of  feigned  iflsues  alleging  imaginary 
WBgers  was  abolished,  and  a  form  of  issue  provided.  For  the  form  m  oixiinary 
UBC,  see  Chitty's  Forms,  p.  825,  ed.  10 ;  Day,  C.  L.  P.  Acta,  357,  n.,  ed.  4. 
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Order  I. 
r.  «. 

For  rcllff  of 
aheriffH  Hud 
other  olflceni 
iu  exfx'utiun 
of  pniceaA 
ajtainiit 
guodn  and 
chattels. 


Rules, 
ordeni.  &a, 
iiMule  (n 
]iuntuaiice  of 
tliia  Act, 
uiay  be 
entered  of 
reconl  and 
made 
evidence. 


Coats. 


Writs. 

Bheriflb' 
fees. 


Inteqileader 
in  manda- 
mus. 


8.  6.  *•  Aud  whcixias  difficulties  Hoiuetim&s  arise  in  the  execution 
of  process  against  g(Kxls  and  chattels,  issued  by  or  under  the 
autnority  of  the  said  Courts,  liy  reason  of  claims  made  to  such 
goods  and  chattels  by  assignees  of  bankrupts  and  other  persons 
not  being  the  {larties  against  whom  sucn  process  has  issued, 
whereby  sheriffs  and  other  officers  are  exposed  to  the  hazard  ami 
ex])ense  of  actions  ;  and  it  is  reasonable  to  afford  relief  and  pro- 
tection  in  such  cases  to  such  sheriffs  and  other  officers  ;  \)e  it  there- 
fore further  enacted,  that  when  any  such  claim  shall  be  made 
to  any  goods  or  chattels  taken  or  intended  to  be  taken  in 
execution  under  any  pnxiess,  or  to  the  proceeds  or  value  therecif,  it 
shall  and  may  be  la^'f ul  to  and  for  the  Court  from  which  such 
])roccss  issued,  ui^n  application  of  such  sheriff  or  other  officer 
made  before  or  after  the  return  of  such  pmcess,  and  as  well  before 
as  after  any  action,  brought  against  such  sheriff  or  other  officer,  to 
call  before  them,  by  rule  of  court,  as  well  the  party  issuing  such 
process  as  the  jmrty  making  such  claim,  and  thereupon  to  exercise 
for  the  adjustment  of  such  claims  and  the  relief  aud  protection  of 
the  sheriff  or  other  officer,  all  or  any  of  the  iwwers  and  authorities 
hereinlx*fore  contained,  and  make  such  rules  and  decisions  as  shall 
ap})ear  to  Ixi  just,  accoitling  to  the  circumstances  of  the  case ;  and 
the  costs  of  all  such  proceeiliiigs  shall  be  iu  the  discrction  of  the 
Court." 

See  note  on  1  &  2  Vict.  c.  45,  s.  2,  infrtt. 

S.  7.  •*  And  be  it  further  enacted,  that  all  rules,  ortlers,  mattei's, 
and  decisions  to  be  made  and  done  in  pursuance  of  this  Act, 
except  oidy  the  affidavits  to  l)e  filed,  may,  together  with  the 
declaration  in  the  cause  (if  any)  be  enteixKi  of  record,  vith  a  note 
in  the  mai^gin,  ex]>rcssing  the  true  date  of  such  entr>'.  to  the  end 
that  the  same  may  be  evidence  in  future  times,  if  required,  an<l  to 
secure  and  enforce  the  payment  of  costs  dirccted  by  such  rule  or 
order,  and  every  such  rule  or  onlcr  so  entered  shall  have  the  force 
and  effect  of  a  judgment,  except  only  as  to  l)ecoming  a  charge  on 
any  lands,  tenements,  or  hereditaments ;  and  in  case  any  costs 
shall  not  be  paid  within  fifteen  days  after  notice  of  the  taxation 
and  amount  thereof  given  to  the  ])arty  ordeitxl  to  ])ay  the  same, 
his  agent  or  attorney,  execution  may  issue  for  the  same  by  JiWi 
faeian  or  capias  ad  mthifaeirnduui^  adapted  to  the  case,  together 
with  the  costs  of  such  entry,  and  of  the  execution  if  hy  Jierlfaciat ; 
and  such  writ  and  writs  may  bear  teste  on  the  ilay  of  issuing  the 
same,  whether  in  term  or  vacation  ;  and  the  sheriff  or  other  officer 
executing  any  such  writ  shall  Ijc  entitled  to  the  same  fees,  and  no 
more,  as  upon  any  similar  writ  grounded  upon  a  judgment  of  the 
Court." 

S.  8.  ^'  And  whereas  by  a  certain  Act  made,  and  past  in  the  la.st 
session  of  Parliament,  entitled  ^  An  Act  to  improve  the  proceed- 
ings in  prohibition  and  on  writs  of  mandamus,  it  was  among  other 
things  enacted,  that  it  should  be  lawful  for  the  Court  to  which 
application  may  be  made  for  any  such  writ  of  mandamus  as  is 
therein  in  that  behalf  mentioned,  to  make  rules  and  orders  calling 
not  only  upon  the  person  to  whom  such  writ  may  be  required  to 
issue,  but  also  all  and  every  other  person  having  or  claiming  any 
right  or  interest  in  or  to  the  matter  of  such  writ  to  show  cause 
against  the  issuing  of  such  writ  and  payment  of  the  costs  of  the 
application,  and  upon  the  appearance  of  such  other  person  in  com- 
pliance with  such  rules,  or  in  default  of  appearance  after  service 
thereof,  to  exercise  all  such  powers  and  authorities,  and  to  make 
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all  Kuch  rules  and  (iitlers  applicable  to  the  case  as  were  or  mij^ht    Order  I. 
be  given  or  mentioned  by  or  in  any  Act  wuHsecl  or  to  l)e  paHsed       r.  S. 

during  that  present  session  of  Parliament,  for  giving  relief  against 

adverse  claims  made  upon  persons  having  no  intei^t  in  the  sub- 
ject of  such  claims ;  and  whereas  no  such  Act  was  passed  during 
the  then  present  session  of  Parliament :  be  it  therefore  enacted, 
that  u|)on  any  such  application  as  is  in  the  said  Act,  and  herein- 
iHjfore  mentioned,  it  stall  be  lawful  for  the  Court  to  exercise  all 
TOch  powers  and  authorities,  and  make  all  such  rules  and  onlers 
applicable  to  the  case,  as  are  given  or  mentioned  by  or  in  this 
present  Act.** 

The  1  &  2  Vict.  c.  4i5,  s.  2,  enabled  any  judge  to  exercise  the  1  &  2  Vict 
powers  bestowed  by  the  1  &  2  Will.  4,  c.  58,  s.  6,  on  the  several  ^-  *^»  »•  -• 
courts.    But  this  enactment,  having  become  unnecessary  under  the 
Judicature  Acts  (see  s.  17  of  the  Act  of  1876,  ante,  p.  130),  was 
repealed  by  the  Civil  Procedure  Acts  Bei)eal  Act,  1879  (42  k  43 
Vict.  c.  59). 

23  &  24  VICT.  C.  126.  23  A  24  Vict 

Common  Law  Procedure  Act  1860.  ^*  ^^' 

S.  12.  "  Where  an  action  has  been  commenced  in  respect  of  a  InterplcaUer 
common  law  claim  for  the  recovery  of  money  or  goods,  or  where  uwy  be 
gfxxU  or  chattels  have  been  taken  or  are  intended  to  be  taken  in  ff*"'^?^, 
execution  under  process  issued  from  any  one  of  the  Superior  have  not  a  ** 
Courts,  or  from  the  Court  of  Common  Picas  at  Lancaster,  or  the  common 
Court  of  Pleas  at  Durham,  and  the  defendant  in  such  action,  or  »rlgln. 
the  sheriff  or  other  officer,  has  applied  for  relief  under  the  provi-  l  &  2  Will, 
sions  of  an  Act  made  and  ])assed  in  the  session  of  Parliament  held  ^>  ^-  ^^* 
in  the  first  and  second  years  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  entitled  *  An  Act  to  enable  the  ("ourts  of  Law 
to  give  relief  against  adverse  claims  made  upon  |)crsons  having  no 
interest  in  the  subject  of  such  claims,'  it  f;hall  Ikj  lawful  for  the 
Court  or  judge  to  whom  such  application  is  made  to  exercise  all 
the  powers  and  authorities  given  to  them  by  this  Act  and  the 
hereinbefore  mentioned  Act  passed  in  the  session  of  Parliament 
held  in  the  first  and  second  years  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  though  the  titles  of  the  claimants  to  the 
money,  goods,  or  chattels  in  question,  or  to  the  proceeds  or  value 
thereof  have  not  a  common  origin,  but  arc  adverse  to  and  inde- 
jjcndent  of  one  another." 

See  Aftrnbonrnt/h  v.  St,  Kathcrine's  Ditch  Co,j  3  C,  P.  D.  at 
456,  per  Bramwell,  L.  J. 

S.  13.  **  When  goods  or  chattels  have  been  seized  in  execution  Court  or 
by  a  sheriff  or  other  officer  under  process  of  the  above-mentioned  J"***®  ™*y 
Courts,  and  som.e  third  jierson  claims  to  be  entitled,  under  a  bill  «JjJ?*  "iShI* 
of  sale  or  other^'ise,  to  such  goods  or  chattels  by  way  of  security  fo  exeartion. 
for  a  debt,  the  Court  or  a  judge  may  order  a  sale  of  the  whole  or 
part  thereof  upon  such  terms  as  to  payment  of  the  whole  or  part  of 
the  secured  debt  or  otherwise  as  they  or  he  shall  think  ht,  and 
may  direct  the  ap])lication  of  the  proceeds  of  such  sale  in  such 
manner  and  upon  such  terms  as  to  such  Court  or  judge  may  seem 
just" 

S.  14.  "Upon  the  hearing  of  any  rule  or  order  calling  upon  Power  to 
persons  to  appear  and  state  the  naturc  and  particulars  of  their  Court  or 
claims,  it  shall  be  lawful  for  the  Court  or  judge  whercver,  from  ^^^  *** 


180 


RULES — IXTEKPIiKADER. 


decide 
summarily 
ill  certain 
cases. 


Order  L  the  smallness  of  the  amount  in  dinputc,  or  of  the  value  of  the 
r.  2.  goods  seized,  it  shall  appear  to  them  or  him  de^iirable  aud  right  so 
to  do,  at  the  rcqu&^t  of  either  jiarty  to  dispone  of  the  merits  of  the 
rcspective  claims  of  such  ])artiea,  and  to  determine  the  same  in  a 
summary  manner  upon  such  terms  as  they  or  he  shall  think  fit  to 
impose,  and  to  make  such  other  rules  and  orders  therein  fn  to 
costs  and  all  other  matters  as  may  be  just.*' 

Siiecial  coro       S.  15.  "In  all  cases    of   interjUeader  proceedings,  where  the 
may  lie  question  is  one  of  law  and  the  facts  are  not  in  dispute,  the  judge 

f 'cts^in-***"  snail  be  at  liberty,  at  his  discretion,  to  decide  the  question  with- 
diaputed.       ^^^  directing  an  action  or  issue,  and,  if  he  shall  think  it  desirable, 
to  order  that  a  special  case  be  stated  for  the  opinion  of  the  Couit.'* 

Proceedings       S.  16.  "  The  proceedings  upon  such  case  shall,  as  nearly  as  may 

on  special      be,  be  the  same  as  upon  a  sj)ecial  case  stated  under  the  Common 

case  in  Court  i^y^  Procedure  Act,  1852,  and  error  may  be  brought  upon  a  judg- 

erron  ^     "^  ment  upon  such  case  ;  and  the  j)rovisions  of  the  Common  Law 

Procedure  Act,  1851,  as  to  bringing  error  upon  a  sjKicial  case, 

shall  apply  to  the  proceedings  in  error  upon  a  sixjcial  case  under 

this  Act." 

But  see  now  0.  XXXIV.  r.  7,  and  0.  LVllI.  r.  1. 

Judgment  S.  17.  "The  judgment  in  any  such  action  or  issue  as  may  l>e 
and  decision:  directed  by  the  Court  or  judge  in  any  interpleader  proceedings, 
when  to  be    and  the  decision  of  the  Court  or  judge  in  a  summaiy  manner, 

shall  l)e  final  and  conclusive  against  the  jiarties,  and  all  pei*sons 

claiming  by,  from,  or  under  them." 
See  note  on  apiMiaLs,  y^rw^,  p.  182. 


final. 


Rules, 
orders,  dsc. 
niaile  in 
inter])leader 
proceedings 
may  be  en- 
tered  of  re- 
cord aud 
made  evi- 
dence. 


S.  18.  "  All  rules,  orders,  mattei-s,  and  decisions  to  Ixi  made  aud 
done  in  interpleader  pi-oceedings  under  this  Act  (excepting  only 
any  afiidavits),  may,  together  with  the  declaration  in  the  cause,  if 
any,  be  entereil  of  recowl,  with  a  note  in  the  margin  expressing 
the  true  date  of  such  entry,  to  the  end  that  the  same  may  be  evi- 
dence in  future  times,  if  required,  and  to  secure  and  enforce  the 
payment  of  casts  directed  by  any  such  rule  or  onler;  and  eveiy 
such  rule  or  order  so  entered  shall  have  the  foree  and  effect  of  a 
judgment  in  the  Superior  Courts  of  Common  Law. 


Right  to 
relraf. 


Practice  in  Interpleader. 

Interi>leader  is  of  two  klncLs  : — I.  That  for  the  protection  of 
ordinary  pei-sons  harassed  by  conflicting  claims.  11.  That  for  the 
protection  of  sheiiffs  and  other  ofl[icei's  executing  process, 

I.  Interpleader  by  ordinary  |x:rsons: — 

Belief  by  interpleader  when  the  same  thing  is  claimed  against 
the  same  person  by  several  claimants  was  given  by  the  Court  of 
Chancery  in  the  exercise  of  its  traditional  jurisdiction  ;  and  by 
the  Common  Law  Courts,  to  a  very  limited  extent  at  Common 
Law,  but  mainly  under  statutory  authority.  The  jurisdiction, 
however,  of  the  two  classes  of  courts,  and  the  concUtious  of  its 
exercise,  were  not  identical 

The  Common  Law  and  Equity  Courts  alike  required — 

That  the  party  seeking  protection  should  himself  claim  no 
interest  in  the  subject-matter ; 
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That  he  should  be  in  poise^sion  of  the  subject-matter  ;  so  as    Order  I. 
to  be  able,  as  well  as  willing,  to  comply  with  the  onler  of       r.  8. 
the  Court  with  rcsixjct  to  it.  -       -  -  -  - 

But,  on  the  one  hand,  Courts  of  Equity  refuse;!  this  relief  where  Right  to 
the  jiarty  seeking  it  wa*  under  any  special  liabilities,  other  than  relief. 
those  arising  from  the  title  to  the  projierty,  towards  one  of  the 
claimants  with  respect  to  the  subject-matter  claimcil.      They 
always  refuse  1,  therefore,  to  grant  interpleader  to  an  agent  or 
bailee  as  against  his  princi]jal  or  bailor  where  goods  were  claimed 
by  another  under  an  adverse  independent  title :    Cratcihay  v. 
ThornUm,  2  M.  &  C.  1 ;  Stoiy's  Eq.  Jur.  §  820.     Courts  of  Law 
were  not  so  rcUricted  :  liegt  v.  Uaijen^  1  H.  &  C.  718  ;  Tamwr  v. 
Jiurroptan  Banky  L.  K.  1  Ex.  261,  and  the  common  law  now  pre- 
TaiLs  in  this  renjicct.    Atteaborimgh  v.  London  and  St,  Kathrrifw'/t 
Dock  Cj.f  3  C.  1*.  D.  453,  C.  A,     As  to  stake-holdei's,  see   Ldlmj 
V.  Zcden^  L.  li.  y  Ch.  73(>.    See  also   WrUjht  v.  Freeman^  48  L.  J. 
C.  P.  27G. 

On  the  other  hand,  the  Common  Law  Courts,  at  least  until 
lately,  gave  relief  by  interpleader  only  when  both  claims  were 
legal,  as  distinguished  from  equitable  ;  though  of  late  the  strict- 
ness of  this  rule  was  considerably  relaxed  ;  Jtuttdcfi  v.  Po^k'^ 
L.  It.  3  Ex,  269  ;  Bank  of  Inland  v.  Perry,  L.  R.  7  Ex.  14  ; 
Butwan  v.  CaJthin,  L.  R.  10  C.  P.  554  ;  Engclback  v.  Nixon,  Ibid, 
045  ;  Sohrmdfr  v.  llunrotty  28  L.  T.  704. 

Again,  Courts  of  Law,  under  the  Interi)leader  Acts,  had  only 
power  to  give  relief  after  an  action  (and  an  action  under  the  1  &  2 
>V'ill.  4,  c.  58,  of  assumpsit,  debt,  detinue,  or  trover,  or  under  the 
C.  L.  P.  Act,  1860,  in  rcs]>ect  of  a  common  law  claim  for  the 
recovery  of  money  or  goods,)  had  been  commenced  against  the 
applicant  by  one  of  the  claimants  :  Whereas  in  Chancery  it  was 
enough  that  conflicting  claims  had  Ix^en  made,  though  no  legal 
proceedings  had  Ijeen  actually  commenced.  O.  L  r.  2,  ante  p.  17(», 
which  says  that  the  application  by  a  dr/cwlant  may  be  made  at 
the  time  specified,  seems  to  contemplate  that  the  relief  may  alstj 
have  to  be  sought  otherwise  than  by  a  defendant.  And  s.  25, 
sub-s.  6,  of  the  Act  of  1873,  ante,  ]).  28,  also  apjicai-s  to  allow  relief 
by  interijleader,  in  cases  falling  within  that  section,  after  n^iticr 
of  conflicting  claims,  without  waiting  for  an  action  to  be  brouglit. 
See  Be  Neic  Ilambunjh  By.  Qi.,  W.  N.  1875,  p.  239,  Quain,  J.  ; 
Itocey  V.  meland,  W.  N.  1876,  p.  24,  Limllcy,  J.,  at  Chambers. 
And,  generally,  it  may  probably  be  presumed  that  wherever  heixj- 
tofore  one  Court  had  power  to  give  relief  under  circumstances  in 
which  the  other  could  not  do  so,  the  more  liberal  rule  will  for  the 
future  prevail  in  all  divisions  of  the  Court.  8ee  ss.  16,  24,  of  the 
Act  of  1873,  ante,  p.  12. 

By  0, 1.  r.  2,  the  common  law  practice  in  interpleader  is  to  pnustice. 
prevail,  except  of  course  so  far  as  the  rule  itself,  or  any  other  pro- 
vision in  the  new  legislation,  modifies  it. 

Heretofore,  under  the  Interpleader  Acts,  the  application  by  a 
defendant  could  only  be  made  after  declaration  and  before  plea. 
Under  r.  2,  it  may  be  made  after  service  of  the  writ  and  before 
defence 

The  application  is  made  at  chambers  by  summons  calling  upon 
the  claimant  to  appear  and  state  his  claim.  It  is  made  to  a 
master,  except  where  the  parties  consent  that  the  matter  shall  be 
finally  determined  at  chambers,  or  when  the  sum  is  less  than  £.50 
and  one  of  the  parties  desires  that  the  matter  shall  be  so  deter- 
mined.   In  these  caseSi  except  by  con^ut,  the  question  must  be 
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Order  I.    (Ictonuined  l>y  a  jutl<^,  sec  0.  LIV.  r.  2a,jnmfj  p.  401.    It  bcciim 
r.  2.       doubtful  whether  this  new  rule  conferring  jurisdiction  on  ma  stent 

; — ; —  extends  to  district  registrarB. 

l*riictu*  ill        por  forms  of  orders  in  the  Chancery  Division,  see  Seton  on 
iuu«n»iea.ier.  Decrees,  p.  H5«,  ed.  4 ;  and  for  general  forms  see  Forms  H.  Xos. 
48 — 54.  jnnff,  p.  5U9,  ct  /uy. 

The  application  is  founded  on  affidavit,  showing  (I  k2  Will.  4, 
c.  r>8,  s.  1.  aMtr,  p.  124)  that  the  applicant  do&s  not  claim  any 
interest  in  the  subject-matter,  but  that  the  right  is  claimed  or 
supix)sed  to  belong  to  a  thirtl  party  who  has  sued  or  is  exjjcctcd 
to  sue ;  and  that  the  applicant  does  not  collude  with  such  third 
jMirty,  but  is  ready  to  bring  into  Court,  or  to  pay  or  dis]x)se  of,  the 
subject-matter  of'  the  action,  as  may  be  ordered.  See  Form  B. 
No.  27,  jHutt,  p.  486. 

if  the  j)arty  summoned  docs  not  ap])car  to  maintain  his  claim, 
an  f)ixier  may  be  maile  barring  it  (1  &  2  Will.  4,  c.  58,  s.  3,  a/itf% 
p.  177). 

If  the  pariy  summoned  docs  appear  to  maintain  his  claim, 
sevcml  couiNcs  are  oy^n — 

If  from  the  smallness  of  the  amount  in  dispute  or  the  value  of 
the  go(Kls  seized  it  api^ears  desirable,  the  judge  may,  on  the 
application  of  either  party,  dispose  of  the  matter  sum- 
marily (C.  L.  P.  Act,  18t»0,  s.  14,  aftti%  p.  179) : 
If  the  question  is  one  of  law.  and  the  facts  arc  not  in  dispute, 
the  judge  may  in  his  discretion  decide  the  question  sum- 
marily a\  L.  r.  Act,  1800,  8.  15,  uNff,  p.  180)  : 
If,  as  in  the  last  case,  the  question  is  one  of  law,  the  judge 
may  oitlcr  a  s])ccial  case  to  be  stated  for  the  opinion  of  the 
Court  (/&iV/.) : 
Tlie  judge  may  onler  the  claimant  to  make  himself  defentlant 
in  the  original  action  pending  against  the  ])arty  seeking 
i-elief  by  interpleader,  or  in  some  other  action  ;  or  may  oixler 
an  iysue  to  Ix;  tried,  and  may  dircct  who  shall  l)e  plaintiff 
and  who  defendant  in  such  issue  (1  &  2  Will.  4,  c.  58,  s.  1, 
aHtt\  p.  176). 
As  to  when  i>articulars  will  be  ortlercd,  sec  Price  v.  Pluuimtr, 
25  W.  II.  45. 

As  to  making  costs  a  charge  Mpon  the  fund,  see  AtteHhon^gh 
V.  St.  Krtthrintn  Dock  Co.,  3  C.  P.  D.  at  466,  C.  A.  Tlie  costs  in 
inteiiileader  are  in  the  discretion  of  the  Court  under  O.  LV.  : 
JIartniont  v.  Fottter,  8  Q.  B.  D.  82,  C.  A.  An  interpleader  issue 
cannot  be  tried  by  a  judge  without  a  jury,  and  the  provisions  of 
0.  XXXV I.  r.  8,  do  not  apply  to  interi)leader :  JIamhjn  v. 
Jitttvh'tj,  6  Q.  B.  D.  63,  C.  A. 

0.  XVI.  r.  17,  seems  to  provide  an  alternative  proceclure,  but  it 
in  no  way  8ui)ersedes  the  remedy  by  way  of  interi>!eader,  which 
has  the  advantage  of  finality  :  see  Atttmhoiumgh  v,  St.  Katherine's 
Diwk  Co.,  8  C.  P.  D.  at  456,  C.  A. 
Apiieal  In  Doflfh  V.  Shvphcrd,  1  Ex.  D.  76,  it  was  held,  that  where  a 

judge  at  chambers  decides  summarily  on  an  interpleader  summons, 
no  ap])eal  lies  to  a  Divisional  Court.  See  too  Tarnrr  v,  Jiridgett, 
W.  N.,  1882,  p.  70,  C.  A.  But  an  appeal  lies  to  the  Court  of 
Appeal  from  the  order  to  enter  judgment  on  an  intcn)leadcr 
issue  which  has  l)een  tried  in  the  ordinary  way :  Mitt  v.  Parlir, 
46  L.  J.  Q.  B.  450,  C.  A.  The  appeal  must  be  brought  within 
21  davs  as  from  an  interlocutory  judgment :  Mc Andrew  v.  barker, 
7  Ch.'D.  701,  C.  A. 
Sherifltf.  !'•  Interpleader  by  sheriffs  : 

The  second  kind  of  interpleader  in  use  is  that  for  the  protection 
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of  Hheriffs  and  other  officera  executing  process.    It  is  ^)vcrnc(l  by    Order  I. 
the  statutes  above  HCt  out,  and  the  pix)cedure  is  the  name  as  in    rr.  2,  3. 

other  cafles.     In  r.  2,  now  under  comment,  it  ^ill  be  observed  that 

the  provision  that  the  application  shall  be  made  after  service  of  a 
writ  iff  only  in  the  case  of  a  defendant.  A  sheriff  has  never  had 
to  wait  till  an  action  was  brought  against  him. 

As  to  interpleader  under  the  old  practice  in  the  Admiralty 
Court,  sec  24  ^  25  Vict.  c.  10,  r.  16. 

For  forms,  see  po»t^  p.  600,  Forms  H.,  Kos.  ^ — 55. 

As  to  ruling  a  sheriff  to  return  a  writ  otfi,fa,  pending  an  inter- 
pleader issue,  see  Amjell  v.  Baddeley,  3  Kx.  D.  49,  C.  A.  As  to 
the  effect  of  the  term  **  no  action"  when  the  sheriff  is  ordered  to 
withdraw,  see  Jloohe  v.  Indy  Giope  4'  Co'y  36  L.  T.  467. 

3.  All  other  proceedings  in    and  applications  to  the  B.  8. 
High  Court  may,  subject  to  these  Rules,  be  taken  and  other  pro- 
made  in  the  same  manner  as  they  would  have  been  taken  *^*^"'«**- 
and  made  in  any  Court  in  which  any  proceeding  or  appli- 
cation of  the  like  kind  could  have  been  taken  or  made  if 
the  ^Act  had  not  been  passed.  i  sic. 

Accordingly,  proceedings  relating  to  arbitrations,  under  9  &  10 
WilL  3,  c.  15,  are  not  affected  by  these  Rules  :  Ite  PhtllijM  and 
(rillf  1  Q.  B.  D.  78.  As  to  terms,  when  uned  as  a  measure  of  tinie 
for  proceedings,  see  s.  26  of  the  Act  of  1873,  antCf  p.  3C,  and  note 
thereto.  As  to  ap^icamnce  under  protest  in  Admiralty  actions,  sec 
The  Virar,  2  P.  D.  29,  C.  A.  As  to  petitions  under  the  Trustees 
Act,  1850,  see  Jfe  (Mrdnwr'ji  TruHtf,  10  Ch.  D.  29. 

See  further  s.21  of  the  Act  of  1876,  ante^ih  139,  which  expressly 
saves  exiHting  pnx^edure  where  not  inconsistent  with  the  Act 
or  Uules.  Where  tliere  was  a  variance  between  the  Common  Law 
and  Equity  practice,  and  the  new  rules  are  silent  on  the  ])oint,  the 
practice  which  a])pears  most  convenient  will  now  be  a<lopted  :  see 
note  to  8.  21,  ante^  p.  139. 


ORDER  II.  Order  11. 

Writ  op  Summons  and  Procedure,  &c. 

1.  Every  action  in  the  High  Court  shall  l>e  commenced  E.  1. 
by  a  writ  of  summons,  which  shall  be  indorsed  M^ith  a  writ 
statement  of  the  nature  of  the  claim  made,  or  of  the 
relief  or  remedy  required  in  the  action,  and  which  shall 
specifr  the  Division  of  the  High  Court  to  which  it  is 
intended  that  the  action  should  be  assigned. 

As  to  the  indorsement  of  claim,  see  0.  Ul,<,jtojft,  p.  186. 

Tlie  words  of  this  rule  are  ^neral,  requirinj^  the  indorsement  to 
state  thr  nature  of  the  el4ihHy  or  of  the  relief  or  remedy  required. 
It  seems  then  in  terms  to  include  the  case  in  which  a  mandamus 
or  an  injunction,  or  the  appointment  of  a  receiver,  is  to  be  Rought. 
On  the  other  hand,  by  s.  25,  sub-s.  8,  of  the  Act  of  1873,  ante^ 
p.  29,  the  Court  is  empowered  to  grant  any  of  these  things  "  by  an 
interlocutory  order.  ,  .  .  in  all  cases  in  which  it  shaU  .... 
appear  just  or  convenient."  And  by  0.  LI  I.  r.  4,  poMt,  p.  896,  the 
application  may  be  made  either  est  parte  or  with  notice.  It  would 
appear,  therefore,  that  if  the  claim  for  a  mandamus  or  an  injunc- 
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Form  of 
writ. 


Order  IL   tioii,  or  the  appoiutmeiit  of  a  receiver,  be  a  substantive  ijart  of 
XT.  1—8.    wliat  the  plaintiff  biin^s  his  action  to  obtain^  he  ought  to  indoi-wj 

-  his  writ  accordingly  :  see  forms  in  Api)emltx  Xy  po$t^  p.  469,  Nos. 

74,  75  ;  but  that  the  Court  has  full  discretion  to  give  such  relief, 
if  the  necessity  for  it  arises  incidentally  in  the  course  of  the  action, 
sea  Colehtmrw  v.  ddebmrfw,  1  Ch.  D,  690,  V.-C.  H.  By  0.  IIJ. 
r.  2,  jHint,  p.  187,  a  defective  indorsement  may  be  amended. 

By  ss.  33  and  42  of  the  Act  of  1873,  ante,  pp.  46,  54,  the  writ  of 
summons  in  an  action  commenced  in  the  Chancery  Division  must 
also,  as  hitherto,  be  marked  with  the  name  of  some  particular 
judge  of  that  division  to  whom  the  plaintiff  chooses  to  assign  the 
action. 

As  to  notice  to  the  proiKjr  officer  of  the  choice  of  division,  sec 
s.  11  of  the  Act  of  1875,  autr,  p.  104;  and  0.  V.  r.  9,^rw^  p.  195." 

By  0.  V.  rr.  2  and  3,  ponty  j).  193,  where  the  writ  is  issued  in  a 
District  Ilcgistr5%  then,  if  the  defencLant  neither  i-csides  nor  carries 
on  business  within  the  district,  there  must  be  a  statement  on  the 
face  of  the  writ  that  he  may  ap[)ear  either  in  London  or  in  the 
Distiict  llegistiy ;  and  if  he  resides  or  carries  on  business  within 
the  district,  a  statement  that  he  is  to  appear  there. 

As  to  notice  of  action  when  required  by  statute,  see  note  to  0. 1. 
r.  1,  antcy  p.  176.  As  to  fi-actions  of  a  day,  and  the  time  from 
which  a  writ  takes  effect,  sec  Clarke  v.  Bradlaunhy  8  Q.  B.  D.  63, 
C.  A. 

2.  Any  costs  occasioned  by  the  use  of  any  more  prolix 
or  other  forms  of  writs,  and  of  indorsements  thereon,  than 
the  forms  hereinafter  prescribed,  shall  be  borne  by  the 
party  using  the  same,  unless  the  Court  shall  otherwise 
direct. 

For  fomis  of  writs  and  indorsements,  see  Api)endix  A,  jntttt^ 
p.  466. 

The  question  of  undue  prolixity  will  he  inquired  into  by  the 
taxing  otiicer:  R.  S.  C.  (Costs),  ^vr/^f^,  p.  628,  r.  18. 

3.  The  wTit  of  summons  for  the  commencement  of  an 
action  shall,  except  in  the  cases  in  which  any  different 
form  is' hereinafter  provided,  be  in  Form  No.  1  in  Part  I. 
of  Appendix  (A)  hereto,  with  such  variations  as  circum- 
stances may  require. 

For  this  form,  see  /»r«f,  p.  447.  No.  1.  But  this  form  has  now 
become  slightly  inaccurate  by  reason  of  the  creation  of  the  Central 
Otiice  and  of  the  new  rules  as  to  a})ixiarances  thereat ;  sec  Form 
la,  i)o»t,  J).  449,  issued  ynih  the  Rules  of  April,  1880,  which  is  now 
the  conxjct  model. 
i;i6ctiiicnt.  Formerly,  in  actions  for  the  recovery  of  the  j)osses8ion  of  land  a 
special  form  of  writ  of  ejectment,  pre8cril>ed  by  s.  169  of  ♦he 
C.  L.  P.  Act,  1852,  was  in  use.  That  Act  abolished  the  old  and 
cumbrous  method  of  proceeding  by  ejectment,  and  provided  a 
simpler  procetlure  in  its  place.  But  it  left  the  proceedings  in 
ejectment  materially  different  in  many  respects  from  those  in 
ordinary  actions.  The  writ  was  different :  it  gave  sixteen  days  to 
appear,  instead  of,  as  in  other  actions,  eight.  There  were  no  plead- 
ings,  but  the  defendant  who  appeared  went  to  trial  to  try  the 
plaintiff's  right  to  recover  the  premises  described  in  the  writ."  For 
the  future;  an  action  for  the  recovery  of  land  \A-ill,  with  a  few 
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exceutions,  procoed  in  like  manner  to  any  other  action.    The  writ  Order  11. 
will  be  the  same  :  the  indorsement  only,  a.s  in  other  actions,  show-    rr.  3 — 6. 

ing  the  nature  of  the  claim.    There  will  Ixj  pleadings  as  in  other 

actions.  The  moat  material  diflferences  will  be,  that  the  right  of  a 
landlord  to  intervene  and  defend  is  preserved  (0.  XII.  r,  18,  jnutt^ 
p.  214),  and  that  a  defendant  in  possession  need  not  in  gencml 
plead  hid  title  (O,  XIX  r.  15,  and  note  thereto,  post,  p.  257). 

3a.  Forms  2  and  3  in  Part  I.  of  Appendix  (A)  to  "  The  e.  3a. 
Bnles  of  the  Supreme  Court "  shall  be  read  as  if  the  words  Form  of 
"  by  leave  of  the  Court  or  a  judge  "  were  not  therein.        JS,%.  c. 

June,  1870, 
For  these  forms,  see  post ^  p.  452,  Nos.  2  and  3.    Sec  also  the  new  r.  2.) 
forms  2a,  2b,  provided  by  the  Rules  of  April,  1880. 

The  object  of  this  rule  is  to  correct  a  mistake,  which  might  well 
mislead,  a  defendant,  in  the  forms  originally  given  of  writs  for 
service,  or  of  which  notice  is  to  be  given,  out  of  the  jurisdiction. 
The  form  conveyed  the  notion  that  judgment  by  default  could 
only  be  obtained  by  leave  of  the  Court  or  a  judge  :  no  such  leave 
being  in  fact  necessary.  Sec  forms,  ^ioaf ,  p.  462 ;  Scott  v.  lUnjal 
Wax  aindle  Co,,  1  Q.  B.  D.  404  ;  liaeon  v.  Tunur,  3  Ch.  D.  275, 
V.-C.  H. 

4.  No  writ  of  summons  for  service  out  of  the  jurisdic-  e.  4. 
tion,  or  of  which  notice  is  to  be  ^iven  out  of  the  jurisdic-  Wnt  for 
tioii,  shall  be  issued  without  the  leave  of  a   Court  or  S!b^d. 
judge. 

8ec  O.  XI.,  jH^itty  p.  206,  and  note  thereto,  where  the  subject  is 
fnlly  considexed.  See  Stigand  v.  Stitjand^  19  Ch.  D.  460,  as  to 
the  practice  in  the  Chancery  Division.  When  the  defcuclant  is 
not  a  British  subject,  and  is  not  in  British  dominions,  notice  must 
be  given  in  lieu  of  service  of  writ :  see  forms,  pout,  p.  452. 

5.  A  wTit  of  summons  to  be  served  out  of  the  jurisdic-  e.  6. 
tion,  or  of  Avhich  notice  is  to  be  given  out  of  the  jurisdic-  Ponn  of 
tion,  shall  be  in  Form  No.  2  in  Part  I.  of  Appendix  (A)  vice  abmJa. 
hereto,    with    such    variations    as    circumstances   may 
require.    Such  notice  shall  be  in  Form  No.  8  in  the 

same  Part,  with  such  variations  as  circumstances  may 
require. 

For  the  forms  here  referred  to,  see  po»ty  p.  452,  Nos.  2  and  3 ; 
and  see  r.  3a,  gupra,  which  corrects  an  error  in  them':  and  see 
Noa.  2a,  2b,  3a,  31),  provided  by  the  Rules  of  April,  1880,  which 
contain  a  foot-note  stating  when  notice  is  to  be  given  in  lieu  of 
service  of  the  writ,  i./'.,  when  the  defendant  is  not  a  British 
subject, 

6.  With  respect  to  actions  upon  a  hill  of  exchange  07'  pro-  e.  e. 
missory  note,  commenced  ivithin  six  months  after  the  same  mu  of 
shall  have  become  due  and  payable,  tJie  procedure  under  ^^***'*^* 
the  BUls  of  Exchange  Act,  18  ^  19  Vict,  c,  67,  shall  con- 

tinuB  to  be  used. 
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OfdMTlI. 

rr.  te— 8. 
B.  6a. 

S|ieciHl  pm- 
wilurK  miller 
BilU  of  Kx- 
I'haiij^e  Act 

AUlIiMllC<l. 

{R.  S.  C. 
18«0,  r.  X) 


Ua.  Order  II.,  Kale  €,  is  hereby  auuulled,  and  no  writ 
shall  hereafter  be  issued  under  the  Summary  Prooedure  on 
Bills  of  Exchange  Act,  1855  (18  &  19  Vict.  c.  C7). 

Before  this  rule  was  passe<l,  when  a  plaintiff  desired  to  take 
summary  proceeding  to  enforce  a  bill,  note,  or  cheque  he  could 
proceed  either  under  the  18  k.  19  Vict.  c.  07,  or  under  0.  XIV. 
There  were  some  inconveniences  in  working  the  Bills  of  Exchange 
Act  in  with  the  pnxiedure  under  the  Judicature  Acts,  and  it  was 
therefore  thought  desirable  to  abolish  the  alternative  procedure 
under  the  Bills  of  Exchange  Act. 

See  Smith  v.  WHjtoHf  5  C.  P.  I).  25,  C.  A.,  for  an  instance  of  the 
application  of  0.  XIV.  to  bills  of  exchange. 

7.  T?ie  writ  of  summons  in  evej-y  Admiralty  actian  in 
rem  shall  he  in  Form  No,  4  of  Part  I,  of  Airpemlix  {A) 
hereto,  tvith  snch  variations  as  circumstances  may  require, 

7a.  Form  A  in  the  Appendix  to  these  Rules  shall  be 
substituted  for  the  form  referred  to  in  Order.  II.,  Rule  7, 
of  "  The  Rules  of  the  Supreme  Court." 

• 

See  the  substitute  form,  jtosf,  p.  458.  No.  4a. 

The  original  form  conil>ined  the  writ  of  summons  and  the  war- 
rant of  anxist  ill  one  document.  The  new  form  is  a  writ  of  sum- 
mons only.  As  to  the  issue  of  the  warrant  of  arrest,  see  0.  V. 
r.  ll^fjfoMt,  p.  liMJ.  As  to  service  of  cnch  document,  see  O.  IX, 
rr.  9a  and  lOsij  pt»»tf  p.  205. 

It.  8.  8.  Every  writ  of  summons  and  also  every  other  writ 

i)nt«  nnii      shall  bear  date  on  the  day  on  which  the  same  shall  l)e 
tesiteofwrit.  jggQQ(j^  and  shall  be  tested  in  the  name  of  the   Lord 

Chancellor,  or  if  the  oifice  of  Lord  Chancellor  shall  l)e 
vacant,  in  the  name  of  the  Lord  Chief  Justice  of 
England. 

See  0.  LXM.,7w«/,  p.  442,  which  excepts  from  the  o|)eration  of 
the  Rules  criminal  proceedings,  revenue  proceedings,  proceedings 
on  the  Crown  side  of  the  Queen's  Bencn  Division,  and  divoivc 
proceedings. 


B.  7. 

Writ  in 

Admimlty 

activn, 

B.  7a. 

Writ  ill 
Adiiiinilty 
action 
(K.  S.  C. 
Dfc.  1875, 
r.  2.) 


Order  III. 


B.  1. 

Cointuon 

imiurae* 

went. 


ORDER  III. 
Indorsements  of  Claim. 


1.  The  indorsement  of  claim  shall  be  made  on  every 
writ  of  summons  before  it  is  issued. 

Four  different  kinds  of  indorsement  are  dealt  with  in  this 
onler : 
1.  The  ^*  statement  of  the  nature  of  the  claim  made,  or  of  the 
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relief  or  remedy  required/*  jirescribed  by  O.  II.  r.  1*  aittry  Order  III» 
p.  183.  and  dealt  w-ith  in  the  first  five  rules  of  this  order ;       rr.  1 — 4. 

2.  The  indorsement  of  the  amount  of  debt  and  costs  required, 

when  the  claim  is  for  a  debt,  by  r.  7  of  this  order :  follow- 
ing 8.  8  of  the  C.  L.  P.  Act,  1852  ; 

3.  The  special  indorsement  authorized  by  r.  6  of  this  onler,  as 

heretofore  by  s.  25  of  the  C.  L.  P.  Act,  1852.  to  warrant 
proceedings  in  ca^e  of  default  of  appearaucc  under  0.  XIII. 
rr.  3  and  4,  wiw/,  pp.  216,  217,  or  notwithstanding  api)ear- 
ance.  under  0.  Xl\.yj)OMt,  p.  222. 

4.  The  indorsement  of  a  claim  for  an  account  under  r.  8.  of  this 

order,  to  warrant  proceedings  under  O.  Xy,,pottf  p.  225. 

2.  In  the  indorsement  required  by  Order  II.,  Rule  1,  *•  *. 
it  shall  not  be  essential  to  set  forth  the  precise  ground  of  ^^^  ^^ 
complaint,  or  the  precise  remedy  or  relief  to  which  the  ulint!**' 

i)lainti£P  considers  himself  entitled.    The  plaintiff  may  by 
eave  of  the  Court  or  judge  amend  such  indorsement  so  Amendment 
as  to  extend  it  to  any  other  cause  of  action  or  any  addi- 
tional remedy  or  relief. 

The  object  of  this  indorsement  seems  to  Ik;  to  identify  the  Con- 
troversy and  the  claim  to  which  the  action  rclatcs,  so  as,  amongst 
other  advantages,  to  facilitate  a  settlement  without  the  action 
going  fiarther.  In  certain  cases,  as  where  the  defendant  fails  to 
appear,  the  indorsement  will  take  the  place  of  pleadings,  and 
damages  may  be  assessed  upon  it :  O.  XIII.  r.  Q^pont,  p.  218.  But 
if  the  action  proceeds  and  pleadings  are  delivered,  the  plaintiff  in 
his  claim  must  state  lx>th  nis  complaint  and  the  relief  he  seeks. 
He  cannot  rely  upon  his  indorsement  for  either :  O.  XIX.  r.  2, 
poitt,  p.  248. 

After  a  statement  of  claim  has  been  delivered,  any  amendment 
of  the  indorsement  qn  the  writ  seems  nnneccssaiy,  as  the  statement 
of  claim,  rather  than  the  wiit,  Is  to  be  looked  at.  See  Large  v. 
Large,  W.  N.  1877,  p.  198  ;  Joh/uo/i  v.  Palmer^  4  C.  P.  D.  at  262, 
per  Lord  Coleridge. 

8.  The  indorsement  of  claim  maybe  to  the  effect  of  B.  8. 
such  of  the  Forms  in  Part  II.  of  Appendix  (A)  hereto  as  Form  of  in- 
shall  be  applicable  to  the  case,  or  if  none  be  found  appli-  ^®™*»"*"*- 
cable,  then   such  other  similarly  concise  form  as  the 
nature  of  the  case  may  require. 

For  the  forms  here  referred  to,  seejfo^tf  pp.  462  to  473. 

4.  If  the  plaiutiff  sues  or  the  defendant  or  any  of  the  b.  4. 
defendants  is  sued  in  a  representative  capacity,  the  in-  R(>]>i«Aenu- 
dorscment  shall  show,  in  manner  appearing  by  the  state-  *itS  *'***' 
ment  in  Appendix  (A)  hereto.  Part  II.,  »Sec.  VlII.,  or  by 
any  other  statement  to  the  like  effect,  in  what  capacity 
the  plaintiff  or  defendant  sues  or  is  sued. 

For  the  forms  here  referred  to,  seepojit,  pp.  473  et  »eq. 

In  an  ordinaiy  creditor's  action  for  administration  of  the  real 
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Order  m.  and  iiersonal  estate  of  a  deceased  debtor,  the  action  must  be  by 
rr.  4 — 7.   the  plaintiff  on  l)chalf  of  him»cif  and  all  the  other  creditors  ;  and 

the  writ  must  be  indorsed  accordingly  :   Worrakrr  v.  Pnjery  2 

Ch.  D.  109 ;  li^'  Roijle,  6  Ch.  D.  640  ;  H^  Vifwrnt,  26  W.  R.  94. 
As  to  the  ri<?ht  of  a  plaintiff  to  sue  on  Ix^half  of  himself  and 
others  having  the  same  interest,  see  0.  XVI.  r.  9,  post,  p.  231. 


B.  6.  5.  In  Probate  actions  the  indorsement  shall    show 

In  Pn.inte  Avhcther  the  plaintilf  claims  as  creditor,  executor,  admini- 
strator, residuary  legatee,  legatee,  next  of  kin,  heir-at- 
law,  devisee,  or  in  any  and  what  other  character. 


B.  6. 

S|)ecial  in- 
dordemeut. 


B.7. 


G.  In  all  actions  where  the  plaintiff  seeks  merely  to 
recover  a  debt  or  liquidated  demand  in  money  payable  by 
the  defendant,  with  or  without  interest,  ai'ising  upon  a 
conti^act,  express  or  implied,  sfl,  for  instance,  on  a  bill  of 
exchange,  promissory  note,  cheque,  or  other  simple  con- 
tract debt,  or  on  a  bond  or  contract  under  seal  for  pay- 
ment of  a  liquidated  amount  of  money,  or  on  a  statute 
where  the  sum  sought  to  be  recovered  is  a  fixed  sum  of 
money  or  in  the  nature  of  a  debt,  or  on  a  guaranty, 
whether  under  seal  or  not,  where  the  claim  against  the 

Erincipal  is  in  respect  of  such  debt  or  liquidated  demand, 
ill,  cheque,  or  note,  or  on  a  trust,  the  ^vrit  of  summons 
may  be  specially  indorsed  with  the  particulars  of  the 
amount  sought  to  be  recovered,  after  giving  credit  for 
any  payment  or  set-off. 

The  use  of  this  indorsement  is,  as  it  always  has  been,  purely 
optional.  But  the  atlvantage  of  using  it  is  very  gixjat ;  for  it  will 
not  only,  as  formerly,  entitle  the  plaintiff  to  final  judgment  in 
case  of  default  of  apixiarance  :  0.  XlII.  rr.  3  &  4,y>cw^,  pp.  216, 217  ; 
but  also  to  final  judgment  notmthstanding  a})pearance,  unless  the 
defendant  can  satisfy  a  judge  that  he  has  a  defence,  or  ought  to 
be  allowed  to  defend  :  0.  XXV.jjmtf  p.  222. 

By  0.  XXI.  r.  4,  jiosf,  j).  266,  where  the  defendant  docs  not  dis- 
jHJTise  with  a  statement  of  claim,  the  plaintiff  may  deliver  as  his 
statement  of  claim  a  notice  that  his  claim  is  that  which  appeal's 
by  the  indoi-scment  on  the  writ. 

As  to  the  sufficiency  of  the  indorsement,  see  Wallwr  v.  Ilicksj 
3  Q.  B.  D.  8  ;  ParjHiite  Frerr/f  v.  DiekcHHon,  26  W.  K.  479  ;  Smith 
V.  Wilmny  6  C.  P.  D.  2x5,  C.  A.  Any  indorsement  which  would 
have  been  sufficient  under  s.  25  of  the  C.  L.  P.  Act,  1852,  is  suffi- 
cient under  this  rule  :  jUtim  v.  Ilar-mtz^  41  L.  T.  521 ,  C.  A. ; 
Yeatman  v.  Snmc,  28  W.  R.574  ;  Goddeny,  Corsten,  5  C.  P.  D.  17. 

The  rule  corresix)nds  to  s.  25  of  the  C.  L.  P.  Act,  1852,  but  it 
differs  in  two  points.  First,  the  rule  includes  the  case  of  a  liqui- 
dated  sum  payable  on  a  tnist,  which  a  former  section  did  not. 
Secondly,  there  are  no  woixis  in  the  rule,  as  there  were  in  the 
section,  limiting  its  operation  to  cases  in  which  the  defendant 
resides  within  the  jurisdiction. 

See  torm^jjHfitty  pj).  472  to  474. 

7.  Wherever  the  plaintiff's  claim  is  for  a  debt  or  liqui- 
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dated  demand  only,  the  indorsement,  beside  stating  the  Order  in, 
nature  of  the  claim,  shall  state  the  amount  claimed  for    "•  ^»  *. 
debt,  or  in  respect  of  such  demand,  and  for  costs  respec-  in^i^^, — 
tively,  and    shall  further    state,    that    ui)on    payment  mentor  ram 
thereof  within  four  days  after  ser%'ice,  or  in  case  of  a  writ  otShiS^ll 
not  for  service  within  the  jurisdiction  within  the  time  «on  »tByed. 
allowed  for  appearance,  further  proceedings  Avill  be  stayed. 
Such  statement  may  be  in  the  form  in  Appendix   (A) 
hereto,  Part  IL,  Sec.  III.    The  defendant  may,  notwith- 
standing such  payment,  have  the  costs  taxed,  and  if  more 
than  one-sixth  shall  be  disallowed,  the  plaintiff's  solicitor 
shall  pay  the  costs  of  taxation. 

Sec  forms,  postf  pp.  465  to  473. 

The  use  of  this  indorsement,  it  ^vill  be  obflerved,  is  obligator}'. 

This  rale  is  to  the  same  effect  as  s.  8  of  the  C.  L.  P.  Act,  1852. 
The  only  effect  of  such  indorsement  is  to  entitle  the  defcTichiTit  to 
settle  the  claim  by  payment  within  four  days  ;  the  plaintiff  is  not 
bound  by  it  for  any  other  purpose  :  Jarqtwt  v.  Jhmntf  5  M.  &:  W. 
155, 156. 

When  the  defendant  \s'ishe8  to  take  advantage  of  this  rule,  but 
the  sum  claimed  for  costs  is  excessive,  he  has  two  courses  open  to 
him.  (1)  He  may  pay  the  amount  claimed,  have  the  costs  taxed, 
and  then  get  bacic  the  excess  ;  or,  (2)  he  may  take  out  a  summons 
to  have  the  action  stayed  on  payment  of  the  amount  claimed,  and 
a  less  sum  for  costs.  The  sums  now  allowed  for  costs  are  some- 
what more  liberal  than  those  aUowed  under  B.  G.  H.  T.  1853,  r. 
1  ;  but  there  is  no  rule  of  court  defining  them. 

If  the  plaintiff  accept  payment  after  the  four  days  have  expired 
the  defendant  is  entitled  to  have  costs  taxed  in  accoitlauce  with 
this  rule  :  Iloflh  v,  Earwthaw,  39  L.  T.  410,  C.  A. 

8.  In  all  cases  of  ordinary  account,  as,  for  instance,  in  s.  8. 
the  case  of  a  partnership  or  executorahip  or  ordinary  indcirsp- 
trust  account,  where  the  plaintiff,  in  the  first  instance,  "JJJIi  fj, 
desires  to  have  an  account  taken,  the  writ  of  summons  account, 
shall  be  indorsed  with  a  claim  that  such  account  be 
taken. 

For  proceedings  when  a  writ  is  thus  indorsed,  see  O.  XV.,  ^o*^, 
p.  225. 

The  use  of  this  indorsement  is  optional ;  but  as,  under  O.  XV., 
it  will  ordinarily  entitle  the  plaintiff  to  an  order  for  an  account  as 
of  course,  and  so  give  him  often  all  that  he  could  hitherto  have 
obtained  by  a  Chancery  suit,  the  advantages  of  its  use  are  obvious. 


ORDER  IV. 
Ikdorsement  of  Address. 


Orderly. 


1.  The  solicitor  of  a  plaintiff  suing  l)y  a  solicitor  shall  B.  1. 
iudoTse  upon  every  writ  of  summons  and  notice  in  lieu  of '^ddrenof 
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.Orderly,  service  of  a  writ  of  summong  the  address  of  the  plaintiflF, 
rr.  J^-8^  and  also  his  own  name  or  firm  and  place  of  business,  and 
solicitor  and  also,  if  his  placc  of  busincss  shall  be  more  than  three 
of  plaintiff.   jxiWog  from  Temple  Bar,  another  proper  place,  to  be  called 
his  address  for  service,  which  shall  not  be  more  than 
three  miles  from  Temple   Bar,  where    WTits,    notices, 
petitions,  orders,  smnmonses,  warrants,  and  other  docu- 
ments, proceedinn^s,  and  written  commmiications  may  be 
left  for  him.    And  where  any  such  solicitor  is  only  a^cnt 
of  another  solicitor,  he  shall  add  to  his  own  name  or  firm 
and  place  of  business  the  name  or  firm  and  place  of  busi- 
ness of  the  principal  solicitor. 

Under  the  C.  L.  P.  Act,  1852,  s.  6,  the  attorney  issuing  the 
writ,  or  the  plaintiff  if  he  did  so  in  jierson,  was  obliged  to  indoi>se 
his  name  and  residence.  But  the  provision  in  these  rules  as  to  an 
address  for  service  indorsed  on  the  writ  is  new. 

It  was  not  necessary  to  indorse  the  atldrcss  of  the  plaintiff  in  a 
case  where  an  attoniey  was  employed,  on  a  Common  Law  writ ; 
but  in  a  bill  in  Chancery  the  plaintiff's  addrcss  was  required  to  be 
stated  in  the  body  of  the  bill. 

As  to  the  defendant's  address  for  service,  see  0,  XII,  r.  8,  jwsty 
p.  213. 


B.8. 

Adflrpfw  of 
])Iaiiitiffiii 
]ierMun. 


B.  8a. 

Writ  issucil 
in  Loiulon. 

(R.  8.  C. 
Fell.  1876, 
r.2.) 


B.8. 


ess 

I'm 


2,  A  plaintiff  suing  in  person  shall  indorse  upon  every 
HTit  of  summons  and  notice  in  lieu  of  service  of  a  writ 
of  summons  his  place  of  residence  and  occupation,  and 
also,  if  his  place  of  residence  shall  be  more  than  three 
miles  from  Temple  Bar,  another  proper  place,  to  be 
called  his  address  for  service,  which  shall  not  be  more 
than  three  miles  from  Temple  Bar,  where  writs,  notices, 
petitions,  orders,  summonses,  wairants,  and  other  docu 
raeiits,  proceedings,  and  written  communications  may  be 
left  for  him. 

[The  above  two  Rules  are  to  apply  to  all  cases  in  which 
the  \\Tit  of  sunmions  is  issued  out  of  the  London  office, 
or  out  of  a  District  Registry  where  the  defendant  has 
the  option  of  entering  an  appearance  either  in  the  Dis- 
trict Registry  or  the  London  office.] 

2a.  Notwithstanding  anything  to  the  contrary  con- 
tained in  Order  IV.  of  "The  Rules  of  the  Supreme 
Court,"  Rules  1  and  2  of  such  Order  shall  only  apply 
where  the  writ  of  summons  is  issued  out  of  the  London 
office, 

8.  In  all  oth^  ernes  where  a  writ  of  summons  is  issued 
out  of  a  District  Registry  it  shall  be  stiffident  for  the 
solicitor  to  give  on  the  writ  the  address  of  the  plamtiffand 
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his  own  name  or  firm  and  his  place  of  husimss  within  tlis  Order  17. 
district^  or  for  the  plaintiff  if  ?te  sues  in  jm'son  to  f/ive  on  "•  ^—^ 
the  writ  his  place  of  residence  and  occupation^  and  if  his  niftriet 
place  of  residence  be  not  within  the  district,  an  address  for  ifc^w^if. 
service  within  the  district. 

3a.  Order  IV.,  Rule  3, .  is  hereby  annulled,  and  the  b.  8a. 
following  shall  stand  in  lieu  thereof :  Acidremi 

In  all  cases  where  a  writ  of  summons  is  issued  out  of  jju^i^* 
a  District  Registry  the  solicitor  shall  give  on  the  writ  the  Dwtrfct 
addr^s  of  the  plaintiff,  and  his  own  name  or  finn  and  ^^j"^'-    • 
his  place  of  business,  which  shall,  if  his  place  of  business  ^k  istJ, 
be  within  the  district  of  the  registry,  be  an  address  for  »■•  ^^ 
service,  and  if  such  place  be  not  within  the  district,  he 
shall  add  an  address  for  service  within  the  district,  and 
where  the  defendant  does  not  reside  within  the  district  he 
shall  add  a  further  address  for  ser\4ce,  which  shall  not  be 
more  than  three  miles  from  Temple  Bar ;  and  where  the 
solicitor  issuing  the  Anit  is    only    agent    of    another 
solicitor,  he  shall  add  to  his  ovm  name  or  firm  and  place 
of  business  the  name  or  firm  and  place  of  business  of  the 

Erincipal  solicitor.  Where  the  plaintiff  sues  in  person, 
e  shall  give  on  the  writ  his  place  of  residence  and  occu- 
pation, which  shall,  if  his  place  of  residence  be  Avithin 
the  district,  be  an  address  for  service,  and  if  such  place 
be  not  ATithin  the  district,  he  shall  add  an  address  for 
service  within  the  district,  and  where  the  defendant  docs 
not  reside  ^rithin  the  district,  he  shall  add  a  further 
address  for  service,  which  shall  not  be  more  than  three 
miles  from  Temple  Bar. 

As  to  what  is  a  sufficient  addrc&s  for  service,  sec  Smith  v. 
Dohhin,  3  Ex.  D.  .H38,  C.  A.  In  that  case  the  indorsement  stated 
that  the  writ  was  "  issued  by  Thomas  Garrald  of  Herofoitl,  whose 
address  for  service  is  Thomas  Garrald.  at  Thomas  White  and  Sons, 
London,"*  This  was  held  sufficient. 


ORDER  V.  Order  V. 

IssuK  OF  Writs  of  Suioions. 

1.  Place  of  Issue, 

1.  In  any  action  other  than  a  Probate  action,   the  B.  1. 
plaintiff,  wherever  resident,  may  issue  a  writ  of  summons  oi.tionasto 
out  of  the  registry  of  any  district.  ^^""^  °' 


iraue. 
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Order  V.       la.  Every  writ  of  summons  not  issued  out  of  a  district 


r.  la. 


registry  shall  be  issued  out  of  the  Central  Office. 


B.  la.  Under  the  new  rule  all  writs  issued  in  London  are  issued  out  of 

Ismipof  ^  single  department  of  the  Central  Office,  namely,  The  Writ 
writs  of  Ai)i)cai'ance  and  Judgment  Department,  as  to  which  see  0.  LX.A. 
Rununons  p.  7.  Formerly  they  issued  out  of  different  offices  according  to  the 
tral  Offlo?'    ^^ivision  in  which  the  actions  were  commenced. 

'  It  may  Ix;  convenient  here  to  state  shortly  the  effect  of  the  rules 
ISiril  1880  "^  *^^^  schedule  with  respect  to  (he  place  in  which  proceedings 
r.  4.)*  *  *rc  to  l)e  canied  on,  and  the  jurisdiction  of  district  registrars  : 
Place  where  -^"y  ^"^  ^^  summons,  except  in  a  ProlMite  action,  may  Ixi  issued, 
proceediiigrt  in  the  discretion  of  the  plaintiff,  either  in  the  office  in  London,  or 
are  to  be        in  any  District  liegistry. 

taken.  ^f  the  writ  is  issued  in  London,  the  appearances  will  be  entered 

in  the  Central  Office :  0.  XII.  r.  Ifpottf,  p.  210. 

If  the  writ  is  issued  in  a  District  Registry,  any  defendant 
residing  or  carrying  on  business  within  the  district  must  appear 
there  (0.  XII.  r.  2^  pout ^  p.  211):  the  district  being,  by  s.  60  of  the 
Act  of  1873,  ante,  p.  65,  to  l)e  fixed  by  Order  in  Council.  See  the 
Order, /;o«^,  p.  687,  Any  defendant  not  ixwiding  or  carrying  on 
business  within  the  district  may  apjwar  either  in  the  District 
Registry  or  in  London  (0.  XII.  r.  Xjfosty  p.  211). 

If  the  defendant  or  all  the  defendants  ap})car  in  the  District 
Registiy,  the  action  will  proceed  there  (0.  XII.  r.  4,  jyo^t^  p.  211). 
If  the  defendant  or  any  of  the  defendants  apj)ear  in  London,  the 
action  will  pixxjced  there  (0.  XII.  r.  5.^;rw^,  p.  211). 

Although  the  action  proceeds  in  London,  the  Court  or  a  judge 
may  still  oi-der  any  books  or  documents  to  be  produced  or  accounts 
to  be  taken  or  inquiries  made  in  any  District  Registry  (s.  66  of 
the  Act  of  1873,  antv,  p.  68).  And  in  this  case,  as  well  as  when 
the  action  proceeds  in  a  District  Registry,  tlie  trial  may  be  any- 
where (0.  XXXVI.  rr.  1,  ct  fteq.,po«t,  p.  317). 

When  the  action  proceeds  in  the  District  Registry,  the  proceed- 
ings are  in  general  to  be  taken  there : 

i.  If  final  judgment  can  Vje  entered  or  an  oixler  for  an  account 
had  by  defaidt,  down  to  such  judgment  or  onler  (0.  XXXV.  r.  la, 
poxty  J).  317). 

ii.  If  an  interlocutory  judgment  cjin  be  enterwl  for  default, 
either  of  apjxiarancc  or  pleading,  both  it  and,  after  damages  are 
assessed,  final  judgment  may  be  entered  in  the  District  Registry 
(iA/W.). 

iii.  Judgment  after  trial  is  to  l)e  entered  in  the  registry  unless 
otherwise  ordered  (/&?V/.). 

Causes  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions,  are  entered  for  trial  with  the  associates  ;  not  >vith  the 
registrar  (Ibid.), 

As  to  tne  jurisdiction  of  the  registrar  while  an  action  is  pro- 
ceeding in  a  District  Registry,  see  0.  XXXV.  rr.  3, 3a,  4,  and  notes 
thereto,  |?f»j»f,  p.  313. 

An  appeal  lies  to  a  judge  from  a  district  registrar,  as  from  a 
master  (6.  XXXV.  r.  7,  lumt,  p.  314).  Execution  may  issue  and 
costs  be  taxed  in  the  registry  (0.  XXXV.  r.  ^^poxtj  p.  313). 

When  an  action  proceeds  iii  a  District  Registry,  all  documentu 
required  to  be  tiled  are  to  be  filed  in  the  registry  (O.  XIX.  r.  29, 
postt,  p.  261). 

If  tne  action  would,  under  the  rules  before  stated,  proceed  in  the 
District  Registry,  it  may  be  removed  by  any  defendant  as  of  right 
upon  notice,  at  any  time  before  deliveriDg  his  defence :  except 
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that  if  the  writ  be  specially  indorsed  he  must  either  have  obtained    Order  Y. 
leave  to  defend  under  0.  XIV.,  pitut,  p.  222,  or  four  days  after  ap-  rr.  la— 4u 

pearance  must  have  elapsed  without  the  plaintiff  applying  for • 

final  judgment  under  that  order.  And  the  action  may,  by  leave 
of  the  Court  or  a  judge,  be  removed  on  the  application  of  any 
party  (s,  66  of  the  Act  of  1873,  antcj  p.  67).  And,  conversely,  if 
the  action  is  proceeding  in  London,  a  judge  may  remove  it  to  a 
District  Registry  (0.  XXXV.  rr.  11  to  13,  post,  pp.  314,  315). 
See  aIbo  note  to  O.  XXXy.,post,  p.  308. 

2.  In  all  cases  where  a  defendant  neither  resides  nor  b.  8. 
carries  on  business  within  the  district  out  of  the  registry  where  de- 
whereof  a  writ  of  summons  is  issued,  there  shall  be  a  (JSJ^JVi"* 
statement  on  the  face  of  the  >mt  of  summons  that  such  trfct  of 
defendant  may  cause  an  appearance  to  be  entered  at  his  "^'***^- 
option  either  at  the  District  Registry  or  the  London 

office,  or  a  statement  to  the  like  effect. 

See  forms  Nos.  lb,  2b,  post,  pp.  450,  451* 

3.  In  all  cases  where  a  defendant  resides  or  carries  on  v  s 
business  within  the  district,  and  a  writ  of  summons  is  where 
issued  out  of  the  District  Registry,  there  shall  be  a  ^^th}n*8a*ch 
statement  on  the  face  of  the  writ  of  summons  that  the  district. 
defendant  do  cause  an  appearance  to  be  entered  at  the 
District  R^istry,  or  to  the  like  effect. 

8ee  forms  Nos.  lb,  2b,  post,  pp.  450^  451. 

2.  Option  to  choose  Division  in  certain  Cases, 

4.  Subject  to  the  power  of  transfer,  every  person  by  B.  4, 
whom  any  cause  or  matter  may  be  commenced  in  the  chokte  of 
High  Court  of  Justice  which  would  have  been  within 

the  non-exclusive  cognizance  of  the  High  Court  of 
Admiralty,  if  the  said  Act  had  not  passed,  shall  assign 
such  cause  or  matter  to  any  one  of  the  divisions  of  the 
said  High  Court,  including  the  Probate,  Divorce,  and 
Admiralty  Division,  as  he  may  think  fit,  by  marking  the 
document  by  which  the  same  is  commenced  with  the 
name  of  the  division,  and  giving  notice  thereof  to  the 
proper  officer  of  the  Court.  If  so  marked  for  the  Chan- 
ceiy  Division  the  same  shall  be  assigned  to  one  of  the 
judlges  of  such  division  by  marking  the  same  with  the 
name  of  such  of  the  said  judges  as  the  plaintiff  or  peti* 
tioner  (subject  to  such  power  of  transfer)  may  think  fit. 

Section  S4  of  the  Act  of  1873,  ante,  p.  47,  assigned  certain  classes 
of  causes  (subject  to  Rules  of  Court)  to  the  various  Divisions  of 
the  High  Court  of  Justice :  those  assigned  to  the  Probate,  Divorce, 
and  Admiralty  Division  being,  in  addition  to  pending  matters,  all 
causes  and  matters  hitherto  within  the  exchisire  cognizance  of  the 
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Order  V,  Probate,  Divorce,  or  Admiralty  Courts.  Section  35,  ante,  pr49 
rr.  4 — 6.    (subject  to  Rules  of  Court  and  the  provisions  of  the  previous  sec- 

•  tion),  empowered  a  plaintiff  to  lay  his  action  in  any  division,  not 

being  the  Probate,  Divorce,  and  Admiralty  Division.  The  result 
of  those  sections,  if  uncontrolled  by  rule,  would  have  been  to 
deprive  suitors  of  the  power  of  taking  into  the  Court  of  Admiralty 
any  cause  in  which  that  Court  had  hitherto  had  concurrent  juris- 
diction with  any  other  Court  Hence  the  necessity  for  the  above 
rule.  But  the  rule  appears  now  to  be  rendered  superfluous  by  s.  11 
of  the  Act  of  1875,  ante,  p.  104,  which  is  substituted  for  s.  35  of 
the  earlier  Act. 

As  to  marking  the  writ  with  the  name  of  the  division  to  which 
the  action  is  assigned,  see  s.  11  of  the  Act  of  1875,  ante,  p.  104,  and 
O.  II.  r.  1,  antCf  p.  183.  As  to  notice  to  the  proper  officer,  see 
ibid.,  and  r.  9,  poxt,  p.  195. 

As  to  marking  with  the  name  of  a  judge  in  the  Chancery 
Division,  see  the  next  nilc,  and  ss.  33  and  42  of  the  Act  of  1873, 
ante,  pp.  4(5,  53. 

As  to  transfers,  sec  0.  LI.,  pust,  p.  388,  and  note  thereto. 

B.  4a.  4a.  Subject  to  the  power  of  transfer,  and  subject  also 

uniS? of  ^  *'^®  power  of  the  Lord  Chancellor  by  order  from  time 
chancerj  to  time  Otherwise  to  direct,  every  cause  or  matter  which 
Sjg*c!',  shall  be  commenced  in  the  Chancery  Division  of  the 
June,  1877.)  High  Court  shall  be  assigned  to  one  of  the  judges 

thereof  by  marking  the  same  with  the  name  of  such  of 

the  same  judges  as  the  plaintiff  or  petitioner  may  in  his 

option  think  fit. 
E.  4b.  If,  in  any  action  commenced  and  pending  in  any  one 

Tran«f6rped  of  the  Quecu's  Bench,  Common  Pleas,  or  Exchequer 
p.*8?c.,  Divisions  of  the  High  Court,  the  trial  shall  take  place 
J^^»  *®"^»  before  a  judge  of  another  of  the  said  divisions,  the  cause 

shall  from  that  time  be  transferred  to  the  division  of 

Avhich  such  judge  is  a  member. 

As  to  the  merger  of  the  Common  Pleas  and  Exchequer  Divi- 
sions in  the  Queen's  Bench  Division,  see  Order  in  Council  of 
16th  December.  1880,  ante,  p.  42. 

In  Jone*  v.  Baxter,  5  Ex.  D.  275,  C.  A.,  it  was  held  that  when  an 
action  commenced  in  the  Chancery  Division  is  tried  by  a  judge  of  the 
Exchequer  Division  with  a  jury,  it  thenceforth  belongs  to  the  Ex- 
chequer Division,  and  application  for  a  new  trial  must  be  made 
in  that  division ;  but  this  principle  does  not  apply  when  merely 
an  issue  is  directed  to  be  tried  by  a  judge  and  jury  while  the 
action  remains  in  the  Chancery  Division :  Jenkins  v.  Morris,  14 
Ch.  D.  674,  C.  A. 


8.  Generally. 

*•  ••  5.  Writa  of  summons  shall  be  prepared  by  the  plaintiff 

J'^]"***"*  or  his  solicitor  and  shall  be  written  or  printed,  or  partly 
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written  and  partly  printed, 'on  paper  of  the  same  descrip-  Ord«  ▼. 
tion  as  hereby  directed  in  the  case  of  proceedings  directed  "•  ^^1^« 
to  be  printed. 

As  to  the  printing  and  paper,  see  0.  LVI.,  r.  2,  posty  p.  411. 

6.  Every  writ  of  summons  shall  be  sealed  by  the  S.  6. 
proper  officer,  and  shall  thereupon  be  deemed  to  be  ^JjJi"^" 

issued.  writ. 

See  0.  LXa,  r.  l^pottj  p.  890,  which  creates  a  Writ,  Appearance 
and  Judgment  Department  in  the  Central  Office. 

7.  The  plaintiff  or  his  solicitor  shall,  on  presenting  B.  T. 
any  writ,  of  summons  for  sealing,  leave  with  the  officer  a  copy  to  aie. 
copy,  written  or  printed,  or  partly  written  and  partly 
printed,  on  papr  of  the  description  aforesaid,  of  such 

writ,  and  all  the  indorsements  thereon,  and  such  copy 
shall  be  si^cd  by  or  for  the  solicitor  leaving  the  same,  or 
by  the  plaintiff  himself  if  he  sues  in  person. 

8.  The  officer  receiving  such  copy  shall  file  the  same,  b.  8. 
and  an  entry  of  the  filing  thereof  shall  be  made  in  a  book  Filing. 
to  be  called  the  cause  book,  which  is  to  be  kept  in  the  Entry  in 
manner  in  which  cause  books  have  heretofore  been  kept  **^**®  ^^^' 
by  the  clerks  of  records  and  writs  in  the  Court  of  Chan- 
cery, and  the  action  shall  be  distinguished  by  the  date  of 

the  year,  a  letter,  and  a  number,  in  the  manner  in  which 
causes  are  now  distinguished  in  such  last-mentioned  cause 
books. 

And  when  such  action  shall  be  commenced  in  a  Dis-  CR-  s.  c.^ 
trict  Registry,  it  shall  be  further  distinguished  by  the  r."?,)'  ^*'  ' 
name  of  such  registry. 

9.  Notice  to  the  proper  officer  of  the  assignment  of  an  B.  9. 
action  to  any  division  of  the  Court  under  section  11  of  Notice  of 
the  Supreme  Court  of  Judicature  Act,  1875,  or  under  SJ aS^u." 
Bole  4  of  this  Order,  shall  be  sufficiently  given  by  leav- 
ing with  him  the  copy  of  the  writ  of  summons. 

By  0. 11  of  the  Act  of  1876,  antCj  p.  104,  which  is  in  substitution 
for  8.  35  of  the  principal  Act,  the  plaintiff  electing  his  diyision 
most  mark  the  document  by  which  tlie  action  is  commenced  (that 
is,  the  writ)  with  the  name  of  the  division  chosen,  and  give  notice 
to  the  proper  officer. 

4.  In  Particular  Actions. 

10.  The  issue  of  a  writ  of  summons  in  Probate  actions  B.  10. 
shall  be  preceded  by  the  filing  of  an  affidavit  made  bv  ^^^^^^ 

*  *  °  "^  actioiui. 

X  2 
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Order  ▼.  the  plaintiff  or  one  of  the  plaintiffs  in  verification  of  the 
rr.  lO-lla.  indorsement  on  the  \vrit. 


B.  11. 

Admiralty 
actioiu. 


B.  11a. 

Admiralty 
actioiiA. 

(R.  8.  C, 
Feb.  1876, 
r.  4.) 


11.  In  AdmiraUy  actions  in  rem  no  writ  of  summons 
shall  issue  until  an  affidavit  by  the  plaintiff  or  his  agent 
has  hemfiledy  and  the foUoioing provisions  cofnplied  with: 

11a.  Rule  8  of  "The  Rules  of  the  Supreme  Court, 
December,  1875,"  is  hereby  annulled,  and  the  following 
rule  substituted : 

The  first  paragraph  of  Rule  11  of  Order  V.  of  "  The 
Rules  of  the  Supreme  Court "  is  hereby  annulled,  and  the 
following  shall  stand  in  lieu  thereof : 

In  Admiralty  actions  in  rem  a  warrant  for  the  arrest 
of  property  according  to  the  Form  A  in  the  Appendix  to 
these  rules  may  be  issued  at  the  instance  either  of  the 
plaintiff  or  of  the  defendant  at  any  time  after  the  writ  of 
summons  has  issued,  but  no  warrant  of  arrest  shall  be 
issued  until  an  afiidavit  by  the  party  or  his  agent  has 
been  filed,  and  the  following  provisions  complied  with. 

For  Form  A  here  referred  to,  see  post y  p.  460,  No.  4b. 

(a,)  The  afl5davit  shall  state  the  name  and  description 
of  the  party  on  whose  behalf  the  action  is  insti- 
tuted, the  nature  of  the  claim,  the  name  and 
nature  of  the  property  to  be  arrested,  and  that 
the  claim  has  not  been  satisfied. 

(b.)  In  an  action  of  wages  the  affidavit  shall  state  the 
national  character  of  the  vessel  proceeded 
against;  and  if  against  a  foreign  vessel,  that 
notice  of  the  institution  of  the  action  has  been 
given  to  the  Consul  of  the  State  to  which  the 
vessel  belongs,  if  there  be  one  resident  in 
London  (a  copy  of  the  notice  shall  be  annexed 
to  the  affidavit). 

(c.)  In  an  action  of  bottonuy,  the  bottomry  bond,  and 
if  in  a  foreign  language  also  a  notarial  transla- 
tion thereof,  shall  be  produced  for  the  inspec- 
tion and  perusal  of  the  registrar,  cmd  a  copy  of 
the  bond,  or  of  the  translation  thereof,  certified 
to  be  correct,  shall  be  annexed  to  the  affidavit. 

(d,)  In  an  action  of  distribution  of  salvage  the  affida- 
vit shall  state  the  amount  of  salvage  money 
awarded  or  agreed  to  be  accepted,  and  the 
name,  address,  and  description  of  the  party 
holding  the  same. 
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(e.)  The  Court  or  judge  may  in  any  case,  if  he  think  Order  V. 
fit,  allow  the  writ  of  summons  to  issue  although  "^y^^ 
the  affidavit  may  not  contain  all  the  required 
particulars.    In  a  wages  cause  he  may  also 
waive  the  service  of  the  notice,  and  in  a  cause 
of  bottomry,  the  production  of  the  bond. 

The  introductory  portion  of  this  rule,  printed  in  italics,  was 
repealed  and  a  different  provision  substituted,  by  R,  S.  C.  Dec, 
1875.  r.  3.  The  last-mentioned  rule  has  itself  been  repealed  by 
IC  S.  C.  Feb.  1876,  r.  4,  and  the  above  provision  substituted.  The 
difference  between  the  original  rule  and  the  present  is,  that  under 
t^e  former  the  filing  of  the  prescribed  affidavit  must  precede  the 
issue  of  the  writ,  which  included  in  it  the  warrant  for  arrest :  O. 
II.,  r.  7,  ante,  p.  186  ;  under  the  latter,  it  must  precede  the 
warrant  of  arrest :  which  may  be  issued  at  any  time  after  the 
writ.  As  to  service  of  both  documents,  see  0.  IX.,  rr.  9a  and  10a, 
pott,  p.  205. 

12.  Iff  when  any  property  is  under  arrest  in  Admiralty,  *•  15. 
a  second  or  subsequent  action  is  instituted  against  tJie  ff^^*^' 
same  property,  the  solicitor  in  such  second  action  may,  Admiralty. 
subject  to  the  preceding  rules,  take  out  a  ivrit  of  summons 
in  rem  afid  cause  a  caveat  against  the  release  of  the  j/ro* 
perty  to  be  entered  in  the  Caveat  Release  Book  hereinafter 
mentioned. 


12a.  Order  V.,  Rule  12,  of  "The  Rules  of  the  Supreme  ».  lu, 

(R.  8. 
Dec, 
I.  4.) 


Court,"  is  hereby  annulled.  (r.  s.  c, 

Dec,  1876, 


ORDER  VI.  Order  VI. 

CONCUBBEI^T  WbITS. 

1.  The  plaintiff  in  any  action  may,  at  the  time  of  or  at  j^.  i, 
any  time  during  twelve  months  after  the  issuing  of  the  concurrent 
original  writ  of  summons,  issue  one  or  more  concurrent  Je^i^siwu 
writ  or  writs,  each  concurrent  writ  to  bear  teste  of  the 
same  day  as  the  original  writ,  and  to  be  marked  with  a 
seal  bearing  the  word  "  concurrent,"  and  the  date  of  issu- 
ing the  concurrent  writ ;  and  such  seal  shall  be  impressed 
upon  the  writ  by  the  proper  oflScer :  Provided  always, 
that  such  concurrent  writ  or  writs  shall  only  be  in  force 
for  the  period  during  which  the  original  writ  in  such 
action  shall  be  in  force. 

Formerly,  under  s.9  of  C.  L.  P.  Act,  1852,  a  concurrent  writ  could 
only  be  issued  within,  and  only  remained  in  force  for,  six  months 
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Ord«r  YI.  after  the  issue  of  the  original  writ,  that  being  the  time  for  which 
rr.  1,  8.    the  original  writ  was  operative.    The  time  is  by  tl^s  rule  extended 

— •  to  twelve  months. 

By  the  terms  of  the  rule  the  concurrent  writ  can  only  be  issued 
within  the  twelve  months  for  which  the  original  writ  is  current. 
And  under  simihir  language  in  the  section  of  the  C.  L.  P.  Act, 
1862,  above  referred  to,  it  was  held  that  a  concurrent  writ  could 
not  be  issued  after  the  renewal  of  the  original  writ :  Cole  v. 
Sherard,  11  Ex.  482.  See,  however,  O.  LVIl.  r.  6,  po$t,  p.  413, 
as  to  the  power  of  a  Court  or  judge  to  enlai^  the  time  for  any 

froceeding  ;  and  Re  Jimes,  Eyre  v.  Cox^  46  L.  J.  Ch.  316  ;  W.  N. 
877,  p.  38,  M.  R. 

As  to  the  renewal  of  original  and  concurrent  writs,  see  O.  YIII., 
poMtf  p.  199. 

^.  •.  2.  A  writ  for  service  within  the  jarisdiction  may  be 

^nioo^      issued  and  marked  as  a  concurrent  writ  with  one  for 
without*"**   service,  or  whereof  notice  in  lieu  of  senice  is  to  be  given, 
juriiKiietion.  out  of  the  jurisdiction ;  and  a  writ  for  service,  or  whereof 
notice  in  lieu  of  semce  is  to  be  given,  out  of  the  juris- 
diction, maj  be  issued  and  marked  as  a  concurrent  writ 
with  one  for  service  within  the  jurisdiction. 

This  rule  is  identical  with  s.  22  of  C.  L.  P.  Act,  1852. 

When  the  defendant  to  be  served  is  not  a  British  subject,  and 
is  not  in  British  dominions,  notice  of  the  writ  and  not  the  writ 
itself,  is  to  be  served  upon  him.  See  Forms  under  R.  S.  C.  April 
1880,  po9t,  p.  462,  and  Beddington  v.  Middiwjtm,  I  P.  D.  426, 
for  the  reason. 


Order  Vn.  ORDER  VII. 

Disclosure  by  Solicitors  axd  PLAiimrFS. 


B.l. 

FlainiKTs 


1.  Every  solicitor  whose  name  shall  be  indorsed  on  any 

_^ writ  of  summons  shall,  on  demand  in  writing  made  by  or 

•oiTdtor."  on  behalf  of  any  defendant  who  has  been  served  there- 
with or  has  appeared  thereto,  declare  forthwith  whether 
such  writ  has  been  issued  by  him  or  with  his  authority 
or  privity;  and  if  such  solicitor  shall  declare  that  the 
writ  was  not  issued  by  him  or  with  his  authority  or 
privity,  all  proceedings  upon  the  same  shall  be  stayed, 
and  no  further  proceedings  shall  be  taken  thereupon 
without  leave  of  ttie  Court  or  a  judge. 

This  rule  is  substantiaUy  the  same  as  s.  7  of  the  C.  L.  P.  Act,  1852, 
except  that  under  that  section  the  attorney,  if  he  stated  that  the 
writ  nad  been  issued  by  his  authority,  might  further  be  required, 
on  pain  of  contempt,  to  state  the  occupation  and  place  of  abode 
of  the  plaintiff.  The  words  requiring  this  are  omitted  in  this 
rule  ;  but  by  O.  IV.  r.  1,  ante,  p.  189,  the  plaintilTs  addiess  must 
be  indorsed  on  the  writ. 
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2.  When  a  writ  ia  sued  out  by  partners  in  the  name  of  Order  vn. 
their  firm,  the  plaintiffe  or    their  solicitors  shall,  on      '•  ^- 
demand  in  writing  by  or  on  behalf  of  any  defendant, 
declare  forthwith  the  names  and  places  of  residence  of  ^*  '* 
all  the  persons  constituting  the  firm.    And  if  the  plain-  pSjJJiS. 
tifib  or  their  solicitors  shall  fail  to  comply  with  such 
demand,  all  proceedings  in  the  action  may,  upon  an 
application  for  that  purpose,  be  stayed  upon  ^such  terms 
as  the  Court  or  a  judge  may  direct.    And  when  the 
names  of  the  partners  are  so  declared,  the  action  shall 
proceed  in  the  same  manner  and  the  same  consequences 
in  all  respects  shall  follow  as  if  they  had  been  named  as 
the  plaintiffs  in  the  writ.    But  all  proceedings  shall^ 
neyertheless,  continue  in  the  name  of  the  firm. 

By  O.  XVI.  r.  lOy  post,  p.  232,  ant/  party  to  an  action  in  which 
partners  either  sue  or  are  /med  in  the  name  of  their  firm  may 
Apply  by  summons  for  a  statement  of  the  names  of  the  partners, 
to  be  famished  in  such  manner,  and  verified  on  oath  or  otherwise, 
as  may  be  ordered. 

As  to  procedings  by  and  against  partners  in  the  name  of  their 
firm  generally,  Rce  note  to  O.  IX.  r.  6,  pott ,  p.  202. 


ORDER  VIII.  Order 

vni. 
Renewal  op  Writ.  


1.  No  original  writ  of  summons  shall  be  in  force  for  B.  1. 
more  than   twelve  months  from  the  day  of  the  date  ^^"^^  *' 
thereof,  including  the  day  of  such  date;   but  if  any  Renewal, 
defendant  therein  named  shall  not  have  been  served 
therewith,  the  plaintiff  may,  before  the  expiration  of  the 
twelve  months,  apply  to  a  judge,  or  the  district  registrar, 
for  leave  to  renew  the  \vrit ;  and  the  judge  or  registrar, 
if  satisfied  that  reasonable  efforts  have  been  made  to 
serve  such  defendant,  or  for  other  good  reason,  may  order 
that  the  original  or  concurrent  writ  of  summons  be  re- 
newed for  six  months  from  the  date  of  such  renewal,  and 
80  from  time  to  time  during  the  currency  of  the  renewed  . 
writ.    And  the  ^vrit  shall  in  such  case  be  renewed  by 
being  marked  with  a  seal  bearing  the  date  of  the  day, 
month,  and  year  of  such  renewal ;  such  seal  to  be  pro- 
vided and  kept  for  that  purpose  at  the  proper  office,  and 
to  be  impressed  upon  the  writ  by  the  proper  officer,  upon 
delivery  to  him  by  the  plaintiff  or  his  solicitor  of  a  memo- 
randum in  Form  No.  5,  in  Appendix  A,  Part  I. ;  and  a 
writ  of  summons  so  renewed  shall  remain  in  force  and  be 
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rr 


Order  available  to  prevent  the  operation  of  any  statute  whereby 
^^'  the  time  for  the  commencement  of  the  action  may  be 
r.   .2.    lij^i^^  a,^^  fQj.  jji  other  purposes,  from  the  date  of  the 

issuing  of  the  original  writ  of  summons. 

For  Form  No.  6,  see  ^w^f,  p.  4G0 ;  and  for  form  of  order  see 
H.  No.  20,j?o<p.584. 

This  rule  introduces  two  important  changes.  On  the  one  hand, 
a  writ  of  summons  was  formerly  in  force,  unless  renewed,  only 
for  six  months  (C.  L.  P.  Act,  1852,  s.  11)  ;  whereas  under  this 
rule  it  will  continue  current  for  twelve  months.  On  the  other 
hand,  the  writ,  if  not  served,  might,  as  of  right,  during  its  cur- 
rency, be  renewed  for  six  months  from  the  date  of  renewal,  and  so 
on  from  time  to  time  during  the  currency  of  the  renewed  writ  ; 
so  as  to  keep  the  action  alive  without  fier\'ice,  and  thereby  defeat 
the  Statute  of  Limitations  for  an  indefinite  time  (////</. );  whereas 
under  this  rule  a  writ  can  only  be  renewed  by  leave,  if  reasonable 
efforts  have  been  made  to  serve  the  defendant,  or  for  other  good 
reason. 

It  is  only  the  original  writ  that  can  be  renewed.  Where,  there- 
fore, a  writ,  which  .  had  been  once  renewed,  had  been  lost,  the 
Court  refused  to  direct  the  officer  to  send  a  verified  copy  :  Datiet 
v.  Garland,  1  Q.  B.  D.  250. 

The  twelve  months  run  from  the  date  of  the  writ :  Be  JoncSf 
Eyre  v.  G)r,  46  L.  J.  Ch.  316  ;  W^  N.  1877,  p.  38,  M.  R. 

By  O.  LVll.  r.  6,  fiut,  p.  413,  a  Court  or  judge  may  enlarge 
the  time  for  any  proceeding,  and  that,  although  the  prescribed 
time  has  ela|)sed.  In  Be  Joru-s,  Eyre  v.  Cox,  M</^ra,  Jesscl,  M.  R., 
allowed  a  writ  to  be  renewed  after  its  year  of  currency  had 
expired.  But  where  the  statute  of  limitation  had  in  the  mean- 
time run,  the  Queen's  Bench  Division  held  that  it  could  not  renew 
the  writ  :  Doyle  v.  Kavfrnan^  3  Q.  B.  D.  7,  approved,  but  affirmed 
on  another  ground,  3  Q.  B.  D.  340,  C.  A. 


B.2. 

Effort  of 
renewfil 
writ. 


2.  The  production  of  a  writ  of  summons  purporting  to 
be  marked  with  the  seal  of  the  Court,  showing  the  same 
to  have  been  renewed  in  manner  aforesaid,  shall  be  suflR- 
cient  evidence  of  its  having  been  so  renewed,  and  of  the 
commencement  of  the  action  as  of  the  first  date  of  such 
renewed  writ  for  all  purposes. 

This  rule  is  taken  from  s.  13  of  the  C.  L.  P.  Act,  1852. 


Order  IX, 


B.  1. 


ORDER  IX. 

Service  of  Writ  of  Summons. 

1.  Mode  of  Setrice. 
1.  No  service  of  writ  shall  be  required  when  the  defen- 


to"tc«J^'"^  dant,  by  his  solicitor,  agrees  to  accept  service,  and  enters 
MrviM.       an  appearance. 

See  O.  XII.  r.  U.post,  p.  214. 
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2.  When  service  is  required  the  writ  shall,  wherever  it  Order  IZ, 
is  practicable,  be  served  in  the  manner  in  which  personal      ^'  ^' 
service  is  now  made,  but  if  it  be  made  to  appear  to  the  s,  2. 
Court  or  to  a  judge  that  the  plaintiff  is  from  any  cause  Penonai 
unable  to  effect  prompt  personal  service,  the  Court  or**"^®*- 
judge  may  make  such  order  for  substituted  or  other 
service,  or  for  the  substitution  of  notice  for  service,  as  suiwtitnted 
may  seem  just. 

As  to  the  practice  in  obtaining  an  order  for  substituted  service, 
see  O.  X.,  jMtft,  p.  206. 

Substituted  service  was  not  in  use  in  the  Common  Law  Courts. 
The  equivalent  practice  was  that  provided  by  s.  17  of  the  C.  L.  P. 
Act,  1852,  under  which  if  reasonable  efforts  had  been  made  to 
effect  service,  and  cither  the  writ  had  come  to  the  defendant's 
knowledge,  or  he  wilfully  evaded  service,  an  order  might  be 
obtained  to  proceed  as  if  personal  service  had  been  effecte<l. 

In  Chancery,  substituted  service  of  a  copy  of  the  bill  wa<i 
aUowed,  by  leave  of  the  Court,  in  all  cases  in  which,  under  the 
older  practice,  substituted  service  of  the  subpoena  might  have  been 
allowed :  Cons.  Orders,  O.  X.  r.  2.  The  cases  decided  u|x)n  this 
matter  will  be  found  in  Morgan's  Acts  and  Orders,  p.  419,  ed.  4  ; 
457,  ed.  5  :  Dan.  Ch.  Pr.  370,  ed.  5. 

In  Admiralty,  by  Admiralty  Rules,  29th  Nov.  1869,  Rule  170, 
substituted  service  of  a  citation  in  personam  might  be  allowed, 
or  service  dispensed  i^ith  altogether,  where  personal  service  could 
not  be  effect(Ml. 

In  Probate  cases,  by  Rules,  Contentious  Busines^s,  1862,  rr.  18, 
19,  citations  might  be  served  within  Great  Britain  or  Ireland, 
if  personal  service  could  not  be  effected,  as  the  judge  or  registrar 
directed.  Out  of  the  United  Kingdom,  they  might  be  served  by 
advertisement,  under  like  directions. 

This  rule  gives,  in  terms,  a  very  wide  discretion  to  the  Courts  : 
for  it  aUows  substituted  service  to  be  ordered  if,  from  any  cause, 
the  plaintiff  is  unable  to  effect  prompt  personal  service. 

No  order  will  be  made  for  substituted  service  of  a  writ  which 
could  not  have  effectually  been  served  personally  :  as  a  writ 
against  a  colonial  government :  Sloman  v.  Oavernor  of  New  Zea- 
land, 1  C.  P.  D.  563,  C.  A. 

The  mode  of  substituted  service  to  be  aUowed  in  any  case  must, 
of  course,  depend  upon  the  circumstances  of  the  particular  case  : 
see  Gmk  v.  Dey,  2  Ch.  D.  218,  V.-C.  H. ;  Crane  v.  JullUm,  Ibid. 
220,  V.-C.  H. ;  Cajte*  v.  Brewer,  24  W.  B.  40,  M.  R.  ;  Bafael  v. 
Onglty,  34  L.  T.  124,  V.-C.  H.;  Armitagc  v.  Fitzmlliam,  W.  N. 
1875,  p.  238,  Quain,  J.,  at  Chambers ;  Jfank  of  Whitehaven  v. 
Thompsm,  W.  N.  1877,  p.  45,  V.-C.  H.;  Whitley  v.  Htmrywell,  24 
W.  B.  851,  P.  D.  ;  Watt  v.  Bamett,  3  Q.  B.  D.  at  364,  C.  A.  ; 
Hartley  v.  Dilke,  35  L.  T.  706.     The  Pomerania,  4  P.  D.  196. 

Where  an  order  for  substituted  service  has  been  made,  and 
judgment  has  been  signed,  the  Court  may,  in  the  exercise  of  its 
(tiscretion,  set  aside  the  judgment  if  the  defendant  show  merits, 
and  that  he  had  no  notice  of  the  proceedings.  In  such  case  terms 
may  be  imposed.  Watt  v.  Bamettt  3  Q.  B.  D.  183,  affirmed  3 
Q.  B.  D.  363,  C.  A.  See,  too.  The  Pomeranta,  4  P.  D.  196,  as  to 
change  of  solicitors. 

An  objection  to  an  order  made  as  to  the  service  of  a  writ,  must 

K  3 


202 


RULES — BEEVICB  OF  WRIT. 


Ordtr  IX.  be  taken  by  application  to  set  ainde  the  order,  and  not  pleaded 
rr.  S — 8a.  aa  a  defence  to  the  action  :  Pretton  v.  Lament ^  1  Ex.  D.  363,  C.  A. 
Substituted  service  duly  effected  is  equivalent  for  all  puipoeea 

to  personal  service  :  Watt  v.  Bamett^  3  Q.  B.  D.  at  366,  C.  A. 

jwr  Jessel,  M.  R. 


B.  8. 

Husband 
and  wife. 


B.  4. 

Infant. 


B.  6. 

Person  of 

unsound 

mind. 


3.  On  particular  Defendants, 

8.  When  husband  and  wife  are  both  defendants  to  the 
action,  service  on  the  husband  shall  be  deemed  good 
service  on  the  wife,  but  the  Court  or  a  judge  may  order 
that  the  wife  shall  be  served  with  or  without  service  on 
the  husband. 

4.  When  an  infant  is  a  defendant  to  the  action,  service 
on  his  or  her  father  or  guardian,  or  if  none,  then  upon 
the  person  with  whom  the  infant  resides  or  under  whose 
care  he  or  she  is,  shall,  unless  the  Court  or  judge  other- 
wise orders,  be  deemed  good  ser\'ice  on  the  infant ;  pro- 
vided that  the  Court  or  judge  may  order  that  service 
made  or  to  be  made  on  the  iufaut  shall  be  deemed  good 
service. 

5.  When  a  lunatic  or  person  of  unsound  mind  not  so 
found  by  inquisition  is  a  defendant  to  the  action,  service 
on  the  committee  of  the  lunatic,  or  on  the  person  with 
whom  the  prson  of  unsound  mind  resides  or  under 
whose  care  he  or  she  is,  shall,  unless  the  Court  or  judge 
otherwise  orders,  be  deemed  good  service  on  such  defendant. 

In  the  case  of  a  lunatic,  so  found  by  inquisition,  but  where  no 
committee  had  been  ai)i)ointed,  the  Court  directed  service  of  the 
writ  u|)on  the  keejxjr  of  the  asylum  where  she  resided  :  Thaun  v. 
Smith,  27  W.  R.  617. 

2.  On  Parfnei'8  and  other  Bodies. 

B.  8.  G.  Where  partners  are  sued  in  the  name  of  their  firm, 

Partuew.  the  Writ  shall  be  served  either  upon  any  one  or  more  of 
the  partners  or  at  the  principal  place  within  the  jurisdic- 
tion of  the  business  of  the  partnership  upon  any  person 
having  at  the  time  of  ser\uce  the  control  or  management 
of  the  partnership  business  there;  and,  subject  to  the 
Rules  hereinafter  contained,  such  service  shall  be  deemed 
good  service  upon  the  firm. 

B.  8a.  6a.  Where  one  person  carrying  on  business  in  the 

Person  doing  name  of  a  firm  apparently  consisting  of  more  than  one 

widw^rm.   person  shall  be  sued  in  the  firm  name,  the  writ  may  be 

pcTved  at  the  principal  place  within  the  jurisdiction  of 

the  business  so  carried  on  upon  any  person  having  at  the 
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time  of  service  the  oontrol  or  management  of  the  business  Order  XX. 
there ;  and,  subject  to  any  of  the  Rules  of  the  Supreme  rr.  6a~7. 
Court,  such  service  shall  be  deemed  good  service  on  the  ^  g  ^ 
person  so  sued.  June,'  lifre, 

The  power  to  partners  to  sue  and  be  sued  in  the  name  of  their 
firm  is  entirely  new.  The  system  adopted  for  giving  effect  to  the 
change  is  shortly  as  follows : — 

Power  to  partners  to  sue  and  be  sued  in  the  name  of  the  firm  is 

given  by  O.  XVI.,  r.  10  {pott,  p.  232). 
If  partners  are  suing  in  the  name  of  the  firm  they  must,  on 
demand  of  the  defendant,  disclose  the  names,  of  the  partners 
(O.  VII.,  r.  2,  ante,  p.  199). 
Whether  suing  or  being  sued,  they  may  be  ordered  by  a  judge, 
on  the  application  of  any  party  to  the  action,  to  make  a  like 
disclosure  (O.  XVI.  r.  10,  post,  p.  282). 
If  the  firm  is  sued  as  such,  service  may  be  effected  under  this 
rule,  in  either  of  two  ways  :— 
i.  Upon  any  one  or  more  of  the  partners ; 
ii.  At  the  principal  place  of  business  of  the  partnership, 
upon  any  peraon  having  the  control  or  management  of 
the  business. 
The  partners  are  to  appear  individually  in  their  own  names,  but 
all  subsequent  proceedings  still  go  on  in  the  name  of  the  firm 
(O.  XII.,  r.  12,  past,  p.  218)  ;  and  judgment  must  be  against 
the  firm,  Jackson  v.  Litchfield,  8  Q.  B.  D.  476,  C.  A. 
After  judgment  against  the  firm,  execution  may  issue  (0.  XLI  I., 
r.  8,  pott,  p.  364)  against  any  property  of  the  firm,  or  against 
any  peraon  admitted  or  adjudged  to  be  a  partner,  or  against 
any  person  served  as  a  partner  with  the  writ  who  has  fiuled 
to  appear.    If  the  judgment  creditor  claims  to  be  entitled  to 
issue  execution  against  any  one  else  as  a  partner  in  the  firm, 
he  may  apply  for  an  order  to  that  effect,  and  an  issue  may  be 
directed  to  try  the  question. 
It  may  well  happen,  however,  that  a  business  is  carried  on  under 
a  firm  which,  on  the  face  of  it,  indicates  several  partnera,  whereas 
in  fact  the  business  is  that  of  a  single  individual.    In  such  case, 
any  person  bringing  an  action  against  the  supposed  partnership 
under  the  name  of  the  firm  would  not  be  within  the  terms  of  the 
rules  of  the  original  schedule.    This  difficulty  is  dealt  with  by 
R.  S.  C,  June,  1876,  as  follows.    By  0.  XVI.,  r.  lOa,  post,  p.  232, 
a  person  so  carrying  on  business  may  be  sued  in  the  firm  name. 
The  above  rule  6a,  provides  for  service  of  the  writ.    0.  XII.,  r.  12a, 
post,  p.  213,  provides  for  the  defendant's  appearance. 

A  person  residing  abroad,  but  carrying  on  business  in  this 
country  under  a  firm  apparently  consisting  of  more  than  one 
person,  may  be  sued  in  this  country,  and  the  writ  served  at  his 
place  of  business  in  this  country,  under  the  above  rule  :  O'JVeil  v. 
Clason,  46  L.  J.  Q.  B.  191  ;  though,  if  judgment  be  obtained, 
bankruptcy  proceedings  cannot  be  taken  on  i^,  ex  parte  Blain,  12 
Ch.  D.  522,  C.  A. 

As  to  service  upon  corporations,  whether  English  or  foreign,  see 
the  next  rule. 

7.  Whenever,  by  any  statute,  provision  is  made  for^.  7. 
service  of  any  writ  of  summons,  bill,  petition,  or  other  service  im 
process  upon  any  corporation,  or  upon  any  hundred,  or  Jnyothw  "* 
the  inhabitants  of  any  place,  or  any  society  or  fellowship,  ixxiies. 
or  any  body  or  number  of  persons,  whether  corporate  or 
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Otdm  IZ«  otherwise,  every  writ  of  summons  may  be  served  in  the 
w.  7,  8.^  manner  so  provided. 

By  the  C.  L.  P.  Act,  1852,  8.  1(5,  "  Every  such  \iTit  of  summons 
issued  against  a  cor|X)ration  aggregate  may  be  sen'Ctl  on  the  mayor 
or  other  head  officer,  or  on  the  town  clerk,  clerk,  treasurer,  or  sec- 
retary of  such  corporation  ;  and  every  such  writ  issued  agaiiiBt  the 
inhaoitants  of  a  hundred  or  other  like  district  may  be  served  on 
the  high  constable  thereof,  or  any  one  of  the  high  constables 
thereof ;  and  every  such  writ  issued  against  the  inhabitants  of  any 
county  of  any  city  or  town,  or  the  inhabitants  of  any  franchise^ 
lil)ei*ty,  city,  town  or  place  not  being  part  of  a  hundred  or  other 
like  district,  on  some  peace  officer  thereof." 

It  has  been  held  that  a  foreign  coii)oration  having  a  place  of 
business  and  trading  in  England  may  l)e  sued  in  this  country,  and 
served  in  the  manner  pointed  out  in  this  section,  the  officer  in 
England  being  for  this  purpose  a  head  officer  :  Nnrhy  v.  Van 
Oiypi-nj  L.  R.  7  Q.  B.  21)3  ;  see  also  per  Lord  St.  Leonards  in  The 
Carron  Ir&n  Company  v.  Maclaren^  5  H.  L.  C,  at  p.  459.  But 
service  on  a  mere  booking  clerk  on  a  Scotch  railway  company  at  a 
station  on  an  English  railway  over  which  they  had  running  powers 
was  held  insufficient  in  Mncltvrcth  v.  Olangmv  and  Scuth  Mcittem 
i?y.  Cw.,  L.  li.  8  Ex.  149. 

By  the  Companies'  Act,  1862  (25  &  26  Vict.,  c.  89,  s.  62,  "  Any 
summons,  notice,  order,  or  other  document  required  to  be  served 
upon  the  company  may  be  served  by  leaving  the  same,  or  sending- 
it  through  the  post  in  a  i)re{)aid  letter  addressed  to  the  company, 
at  their  registered  office. ' 

Under  somewhat  similar  words  in  19  &  20  Vict.  c.  47,  s.  53,  it 
was  held  that  they  did  not  include  a  writ  of  summons  in  an  action ; 
I\ywne  v.  Loudon  and  Limerick  titcamMp  Cowjtany,  6  C.  B.,N.  S., 
730.  But  it  seems  never  to  have  been  doubted  that  a  bill  in 
Chancery  might  l)e  8er\'ed  under  this  section  :  Dan.  Ch.  Pr.,  p.  368. 
ed.  5  ;  Morgan's  Acts  and  Orders,  p.  418,  ed.  4  ;  and  that  will  be 
sufficient  to  import  the  section  into  the  above  rule. 

Similar  provisions  are  contained  in  the  Companies'  Claases  Act, 
1845  (8  &  9  Vict,,  c.  16),  s.  135,  as  to  which  see  Lawrentton  v. 
Dublin  Metropolitan  liaihray,  37  L.  T.  32,  C.  A.  :  the  Lands 
Clauses  Act.  1845  (8  Vict.,  c.  18),  s.  134,  with  resiKjct  to  service 
upon  promoters ;  and  the  Railways  Clauses  Act,  1845  (18  Vict., 
c.  20),  8.  138,  as  to  railway  companies  ;  except  that  in  all  these 
cases  writs  are  specially  mentioned. 

By  7  Will.  IV.  k.  1  Vict.,  c.  73,  s.  26,  service  upon  a  company 
chartered  under  that  Act  may  be  made  upon  the  clerk  of  the 
company,  or  by  leaving  the  writ  at  the  head  office,  or,  if  the  clerk 
shall  not  be  known  or  found,  on  any  agent  or  officer  employed  by 
the  company,  or  by  leaving  the  writ  at  the  usual  place  of  abode  o£ 
such  agent  or  officer. 

As  to  service  of  writs  on  foreign  corporations  abroad,  see  O.  XI., 
poit^  p.  209,  and  notes  thereto. 

A  colonial  government  is  not  a  corporation  within  the  meaning^ 
of  this  rule  :  Sloman  v.  Oovemor  o/Stn:  Zealand^  1  C.  P,  D.  663, 
C.  A.  ;  nor  is  a  foreign  government :  Strowtberg  v.  Republic  of 
Co9ta  Rica,  29  W.  R.  125,  C.  A. 

B.  8.  4.  In  Particular  Actions. 

^^^^J^        8.  Service  of  a  writ  of  summons  in  an  action  to  recover 
land  may,  in  case  of  vacant  possession,  when  it  cannot 
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otherwise  be  effected,  be  made  by  posting  a  copy  of  the  Order 
writ  upon  the  door  of  the  dwellmg-house  or  other  con-  "ifz^ 
spicuous  part  of  the  property.  rewver 

land. 
This  rule  is  taken  from  s.  170  of  the  C.  L.  P.  Act,  1862. 

9.  In  Admiralty  acfiotis  in  rem  the  tvrii  shall  he  served  B.  9. 
ty  the  Marshal  or  his  substitutes,  whether  the  property  to  f^ryux  of 
he  arrested  he  situate  trithin  the  Port  of  London  or  else-  Admiralty 
where  toithin  tfie  jurisdiction  of  the  Court,  and  t/ie  solicitor  ^J^^J)^ 
issuing  the  writ  shall,  unthin  six  days  from  the  service 
thereof,  file  the  same  in  the  registry  from  which  tfie  writ 
issued. 

9a.  Order  IX.,  Rule  9,  of  the  Rules  of  the  Supreme  B.  9a. 
Court  is  hereby  annulled,  and  the  following  shall  stand  in  service  of 
lieu  thereof :  ISXu? 

In  Admiralty  actions  in  rem  the  warrant  of  arrest  shall  »cUon. 
be  served  by  the  Marshal  or  his  substitutes,  whether  the  ^'pf i^f^ 
property  to  be  arrested  be  situate  within  the  Port  of  r.5.) 
London  or  elsewhere    within   the    jurisdiction  of    the 
Court,  and  the  solicitor  issuing  the  warrant  shall,  within 
six  days  from  the  service  thereof,  file  the  same  in  the 
Registry. 

10.  In  Admiralty  actiofis  in  rem,  service  of  a  writ  of'K,  10. 
summans  against  ship,  freight,  or  cargo  on  hoard  is  to  he  Mode  of 
effected  hy  the  Marshal  or  his  officer  nailing  or  affixing  the  ^AdH^r^ty 
original  writ  for  a  short  time  on  the  main  mast  or  on  the  "<^*<^- 
single  mast  of  the  vessel,  and,  on  taking  off  the  process, 
leaving  a  true  copy  of  it  nailed  or  fixed  in  itsplaee. 

lOa.  Order  IX.,  Rule  10,  of  the  Rules  of  the  Supreme  B.  10». 
Court  is  hereby  annulled,  and  the  following  shall  stand  in  ^^^^^  ^^ 
lieu  thereof :  Adniimity 

In  Admiralty  actions  in  rem  service  of  a  mrrit  of  sum-  *^'**®"* 
mons  against  ship,  freight,  or  cargo  on  board,  is  to  be  S."c*,'w5, 
effected  by  nailing  or  affixing  the  original  writ  for  a'-^-V 
short  time  on  the  mainmast,  or  on  the  single  mast  of  the 
vessel,  and,  on  taking  off  the  process,  leaving  a  true  copy 
of  it  nailed  or  fixed  in  its  place. 

The  form  of  writ  originally  given  in  Admiralty  actions  in  rem, 
included  a  warrant  of  arrest. '  The  new  form  does  not :  O.  II.,  r.  7a, 
ante,  p.  ISfJ.  The  warrant  of  arrest  is  issued  separately,  under  0.  V., 
T.  \\,ante^  p.  196.  Accordingly,  under  the  former  system  the  writ 
had  to  be  served  by  the  Marshal ;  now,  only  the  warrant  of  arrest. 

11.  If  the  cargo  has  been  landed  or  transhipped,  ser«  B.  ii. 
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Order  IX.  vice  of  the  writ  of  summons  to  arrest  the  cargo  and 
rr.  11—18,  freight  shall  be  effected  by  placing  the  writ  for  a  short 
servioe  on  timc  on  the  cargo,  and,  on  taking  off  the  process,  by 
"^<'-         leaving  a  true  copy  upon  it. 

B.  18.  12.  If  the  cargo  be  in  the  custody  of  a  person  who 

cSI!tidiM  of  ^^  ^^^  permit  access  to  it,  service  of  the  writ  may  be 
cargo.         made  upon  the  custodian. 

6.  Omeralhj. 

B.  18.  13.  The  person  serving  a  writ  of  summons  shall,  within 

indonwment  three  davs  at  most  after' such  service,  indorse  on  the  writ 
the  day  of  the  month  and  week  of  the  service  thereof, 
otherwise  the  plaintiff  shall  not  be  at  liberty,  in  case  of 
non-appearance,  to  proceed  by  default;  and  every  aflB- 
davit  of  service  of  such  writ  shall  mention  the  day  on 
which  such  indorsement  was  made. 

This  rule  is  identical  with  s.  15  of  the  C.  L.  P.  Act,  1852.  It 
does  not  apply  in  cases  of  substituted  service :  Dumond  t.  Crvft, 
3  Ch.  D.  512,  C.  A. 

An  amended  Avrit  must  be  served  and  indorsed  in  the  same 
manner  as  an  on't^inal  writ,  unless  circumstances  have  taken  place 
in  the  meantime  to  render  this  imiK)ssible :  The  CMsiAtptta^  4  P.  D. 
188,  C.  A. 

Sec  Ha^tingit  v.  Hurley ^  16  Ch.  D.  734,  as  to  extension  of  time. 


of  serviM. 


Order  X. 


Bnbfltitatod 

mrvic«. 

Aifldavit 


ORDER  X. 
Substituted  Service. 


Every  application  to  the  Court  or  a  judge,  under 
Order  IX.,  Kule  2,  for  an  order  for  substituted  or  other 
service,  or  for  the  substitution  of  notice  for  service,  shall 
be  supported  by  an  affidavit  setting  forth  the  grounds 
upon  which  the  application  is  made. 

As  to  when  substituted  service  may  be  ordered,  see  0.  XX.,  r.  2. 
ante^  p.  201.  As  to  indorsement  of  service,  see  note  to  the  last 
rule.  The  ordinaiy  rule  acted  on  by  the  masters  seems  to  be  to 
allow  substituted  service  on  an  affidavit  shewing  three  ineffectnal 
calls  at  the  defendant  s  house,  two  of  which  were  made  by  ap- 
pointment. 


Older  XL  ORDER  XI. 

Service  out  or  the  Jubisdictzoit. 

B.  L  1.  Service  out  of  the  jurisdiction  of  a  writ  of  snmmons 

8arviM<mt  or  uotioc  of  a  writ  of  Bummons  may  be  allowed  by  tlie 
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Court  or  a  judge  whenever  the  whole  or  any  part  of  the  O'**' 
subject  matter  of  the  action  is  land  or  stock,  or  other  "•  ^'  ^^ 
property  situate  within  the  jurisdiction,  or  any  act,  deed,  <.f  juri»- 
will,  or  thing  affecting  such  land,  stock,  or  property,  and  whit*cM«. 
whenever  the  contract  which  is  sought  to  be  enforced  or 
rescinded,  dissolved,  annulled,  or  otherwise  affected  in 
any  such  action,  or  for  the  breach  whereof  damages  or 
other  relief  are  or  is  demanded  in  such  action,  was  made 
or  entered  into  within  the  jurisdiction,  and  whenever 
there  has  been  a  breach  within  the  jurisdiction  of  any 
contract  wherever  made,  and  whenever  any  act  or  thing 
sought  to  be  restrained  or  removed,  or  for  which  damages 
are  sought  to  be  recovered,  was  or  is  to  be  done  or  is 
situate  within  the  jurisdiction. 

la.  Whenever  any  action  is  brought  in  respect  of  any  r.  ig, 
contract  which  is  sought  to  be  enforced  or  rescinded,  dis-  circam- 
solved,  annulled,  or  otherwise  affected  in  any  such  action,  ^^J^^ 
or  for  the  breach  whereof  damages  or  other  relief  are  or  is  by  judge, 
demanded  in  such  action,  when  such  contract  was  made  (R-  s.  c, 
or  entered  into  within  the  jurisdiction,  or  whenever  there  rT.)*  ^^^' 
has  been  a  breach  within  the  jurisdiction  of  any  contract 
wherever  made,  the  judge,  in  exercising  his  discretion  as 
to  granting  leave  to  serve  such  wTit  or  notice  on  a  de- 
fendant out  of  the  jurisdiction,  shall  have  regard  to  the 
amount  or  value  of  the  property  in  dispute  or  sought  to 
be  recovered,  and  to  the  existence  in  the  place  of  resi- 
dence of  the  defendant,  if  resident  in  Scotland  or  Ireland,  Scotland  and 
of  a  local  Court  of  limited  jurisdiction,  ha\*ing  jurisdic-  ^^^ 
tion  in  the  matter  in  question,  and  to  the  comparative 
cost  and  convenience  of  proceeding  in  England  or  in  the 
place  of  such  defendant's  residence,  and  in  all  the  above- 
mentioned  cases  no  such  leave  is  to  be  granted  >vithout 
an  affidavit  stating  the  particulars  necessary  for  enabling  Affidavit, 
the  judge  to  exercise  his  discretion  in  manner  aforesaid, 
and  all  such  other  particulars  (if  any)  as  he  may  require 
to  be  shown. 

Under  Chan.  Cons.  Old.  X.,  Kale  7,  the  Court  of  Chancery  had  Oldprartlee. 
a  diflcretionaiy  power  to  order  senrice  on  a  defendant  out  of  the 
jurisdiction  in  any  suit  whatever,  without  any  of  the  qualifications 
expressed  in  this  rule  :  Drummond  v.  Drummo-nd,  L.  K.  2  Ch.  32  ; 
Dan.  Ch.  Pr.  376,  ed.  6  ;  Morgan's  Acts  and  Orders,  p.  423,  od.  4. 

In  the  Probate  Court,  under  Rule  19  of  the  Rules  for  Contentious 
Business,  1862,  the  practice  was  to  allow  senrice  of  citations  on 
peisons  abroad  by  aavertisement,  under  the  directions  of  the  judge 
or  registrars,  unless  personal  service  were  ordered.  But  if  a  person 
abrocui  had  an  agent  in  this  country,  the  agent  was  served. 

In  the  Common  Law  Courts,  the  power  of  serving  a  defendant 
oat  of  the  jurisdiction  was  governed  by  ss.  18  &  19  of  the  C.  L.  P. 
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Order  XI.   Act,  1852  :  the  former  of  these  sections  relating  to  British  subjccti* 
r.  la.      ixs^ident  abroad,  the  latter  to  foreigners.     Those  sections  were 

-  limited  in  their  ojieration  in  two  res|)ect8.    First,  proceedings  uix)n 

a  writ  served  abroad  could  only  be  continued  if  there  was  "  a  cause 
of  action  which  arose  within  the  jurisdiction,  or  in  resi)ect  of  the 
bi-each  of  a  contract  made  "within  the  jurisdiction."  The  words, 
*•  cause  of  action  which  arone  nrithin  tJirj^triMdU'tUm"  gaye  rise  to 
a  remarkable  conflict  of  decision  between  the  several  Courts,  only 
recently  set  at  i-e«!t  :  see  Sirhtl  v.  liorch^  2  H.  &  C.  954  ;  Allhv^en 
V.  Malgareio,  L.  K.  3  Q.  B.  340  ;  Jackmm  v.  Spittalh  L.  R.  5  C.  P. 
042  ;  Ihirnam  v.  Spe-net^  L.  R.  6  Ex.  40  ;  Cherry  v.  Thotnpion, 
L.  R.  7  Q.  B.  573  ;   Vaughan  v.  Wddim,  L.  R.  10  C.  P.  47. 

Preaent  The  words  of  the  present  rule  seem  suflSciently  wide  to  coverall 

Tulc  the  cases  as  to  which  doubt  has  arisen.    A  statement  made  out  of 

the  jurisdiction,  amounting  to  slander  of  title  to  property  within 
it,  is  not  an  act  affecting  the  property  within  the  meaning  of  the 
rule :  Catfcy  v.  Arnotty  2  C.  P.  D.  24  :  see  also  Harrh  v.  Fleming^ 
13  Ch.  D.  208,  where  service  out  of  the  jurisdiction  was  allowed  ; 
and  McStephvm  v.  Carnegie,  42  L.  T.  309,  C.  A.,  where  it  was  dL<«- 
allowed.  A  chai^ge  made  against  the  captain  of  a  ship  abroad 
which  is  reported  to  his  employers  at  home,  who  in  consequence 
dismiss  him,  is  not  within  the  scope  of  the  rule  :  Brce  v. 
MarencauXf  60  L.  J.,  Q.  B.  676,  C.  A.  Secondly,  the  sections 
applied  only  to  the  case  of  persons  residing  elsewhere  than  in 
?«cotland  or  Ireland.  This  restriction  is  no  longer  in  force ;  and  a 
writ  may  l)e  ordered  for  service  in  Scotland  or  Ireland,  no  less  than 
abroad:  (rreni  v.  Jiroirning,  34  L.  T.  760,  Q.  B.  D.  But  by  r.  la, 
xupruj  a  judge,  before  ordering  the  writ  to  issue  is,  in  the  case  of  a 
Scotch  or  Irish  defendant,  to  consider,  amongst  other  things,  the 
existence  of  an  inferior  court  in  the  place  of  the  defendant's  i-esi- 
dence,  in  which  the  action  might  be  brought,  and  the  comparative 
cost  and  convenience  of  trying  in  the  one  country  or  the  other. 
Where  a  ship  was  in  port  at  Cardiff,  but  the  charter  party  had 
been  entered  into  between  plaintiff  and  defendant  in  Scotland, 
and  both  parties  resided  there,  the  Master  of  the  Rolls  refused  to 
allow  service  out  of  the  jurisdiction  of  a  writ  claiming  an  injunc- 
tion to  restrain  the  shipowner  from  dealing  with  the  ship  contrary 
to  the  charter  party :  Ex  parte  MePhuil,  12  Ch.  D.  632  :  see  also 
'Tottenham  v.  Barry ^  12  Ch.  D.  797,  V.-C.  H.,  contract  made  in 
I^ndon,  but  both  parties  resident  in  Ireland  ;  and  Crestrell  v. 
Parke r,  11  Ch.  D.  601,  C.  A.,  Scotch  property  administered  by 
Scotch  trustees,  the  cestui  que  trust  living  in  England,  in  both  of 
which  cases  leave  was  refused  :  Gretm  v.  Jiratvnlngt  34  L.  T.  760, 
contract  made  in  England,  plaintiff  resident  in  England,  defendant 
in  Ireland  ;  service  was  allowed. 

FtaeUee.  As  regards  the  practice  in  case  of  service  abroad,  in  Chancery 

the  leave  of  the  Court  was  obtained,  and  a  time  for  appearance 
was  limite<l  by  order:  Chan.  Cons.  Ord.  X.,  rule  7.  And  in  the 
I^bate  Court,  service  on  a  person  abroad  was  under  the  direction 
of  the  judge  or  registrars. 

The  Common  .Law  practice  was  entirely  different.  Under  ss. 
18  and  19  of  the  C.  L.  P.  Act,  1862,  above  referred  to,  a  writ  for 
service  abroad,  commonly  known  as  a  foreign  writ,  was  issued,  and 
it  was  served  or  notice  of  it  given,  as  of  course,  without  any  leave 
obtained ;  the  plaintiff  on  his  own  responsibility  inserting  a 
reaaonable  time  for  the  defendant  s  appearance.  The  defen&nt 
when  served  might  take  no  notice  of  the  writ ;  or,  without  ap- 
pearing, might  apply  to  have  it  set  aside  if  improperly  issued  :  or 
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might  appear.   If  he  appeared,  the  action  proceeded  in  the  ordinary  Order  XI. 
courae.     If  he  did  not  appear,  and  the  writ  had  not  been  set  aside,  rr.  la— 8. 

the  plaintiff  applied  for  leave  to  proceed  with  the  action,  notwith- * 

standing  the  want  of  appearance,  which  leave  might  be  given  if 
everything  was  in  order. 

Now  leave  must  be  obtained  beforehand,  and  the  order  must 
limit  the  time  for  appearance.  (0.  II.,  rr.  4  and  5,  antej  pp.  185, 
18B,  and  r.  4,  Infra.)  It  cannot  be  made  by  a  master  or  district 
reoristrar :  0.  LIV.,  r.  2a,  pmt,  p.  401.  For  form  of  order,  see  H. 
No.  18,  iM*t^  p.  583.  As  to  the  affidavit  for  leave,  see  rule  3,  post^ 
and  note  thereto. 

As  to  notice  in  lieu  of  service  and  proof  of  service  of  notice,  see 
r.  o,po9t, 

iScrious  difficulties  arose  in  the  Common  Law  Courts  with  respect 
to  proceedings  against  foreign  corporations  situated  abroad.  It 
was  held  that  s.  19  of  the  C.  L.  P.  Act,  1852,  which  provided  for 
service  u]x)n  persons  residing  abroad,  not  being  British  subjects, 
did  not  apply  to  corfjorations  abroad  :  Ingate  v.  Austrian  Lloydn, 
4  C.  B.,  N,  S.  704  ;  see  also  Armtftrnnn  v.  Die  Mbinger  'Arfien' 
Oeselhtchaft,  23  W.  R.  94,  Ex.  But  this  decision  turned  entirely 
upon  the  construction  of  the  ])articular  Act  in  question  ;  and  there 
is  nothing  in  the  words  of  the  present  rules  to  limit  their  opera- 
tion to  the  case  of  natural  persons.  A  foreign  corporation  may, 
therefore,  now  be  served  abi-oad  :  Scott  v.  Royal  Wax  Candle  Co., 
1  Q.  B.  D.  404,  iSee,  too,  Went  man  v.  Aktinholaget  SnecJtanfa^ 
hrik,  1  Ex.  D.  237,  C.  A.  ;  but  a  foreign  sovereign  or  state  cannot^ 
l3e  so  served :  Stroutbcrtj  v.  Bepuhlic  </  Cottta  Ilica,  29  W.  R., 
123,  C.  A. 

As  to  the  mode  of  service  uiion  foreign  corporations  having  a 
place  of  business  in  England,  see  note  to  0.  IX.,  r.  7,  antt,  p.  204. 

The  objection  that  the  cause  of  action  is  not  such  that  a  writ 
ought  to  issue  out  of  the  jurisdiction  cannot  be  pleaded.  It  is 
only  ground  for  an  application  to  a  judge  to  set  aside  the  writ, 
whose  decision  may  be  appealed  from  :  Preston  v.  Latnont,  I  Ex. 
1).  361. 

The  rules  of  this  order  apply  to  notices  to  third  parties,  under  Third  party 
O.  XVI.,  rr.  17  and  18:   Strawtea  Shipping   Co.  v.  Jhincan,  1  notioe:i. 
g.  B.  D.  644,  C.  A. 

The  words  "  within  the  jurisdiction  "  mean  territorial  jurisdic-  Ertentof 
tion.  Therefore  an  Admiralty  writ  cannot  issue  for  service  abroad  Jurisdiction, 
in  respect  of  a  wrong  done  on  the  high  seas  :  lie  Smithy  I  P.  D. 
300  ;  The  Virar,  2  P.  D.  29  C.  A.    Nor  can  a  writ  issue  for  such 
service  in  respect  of  a  wrong  below  low  water  mark,  but  within 
three  miles  of  shore  :  JlarrUw.  Ownen  of  Franoonla,2  C.  P.D.  173, 

2.  In  Probate  actions  service  of  a  writ  of  summons  or  B.  8. 
notice  of  a  writ  of  summons  may  by  leave  of  the  Court  or  P«>i»fce 
judge  be  allowed  out  of  the  jurisdiction.  ^^^^ 

3.  Every  application  for  an  order  for  leave  to  serve  B.  8. 
such  writ  or  notice  on  a  defendant  out  of  the  jurisdiction  Affidavit  to 
shall  be  supported  by  evidence,  by  affidaN-it,  or  otherwise,  iSi^i" 
showing  in  what  place  or  country  such  defendant  is  or 
probably  may  be  found,  and  whether  such  defendant  is  a 
British  subject  or  not,  and  the  grounds  upon  which  the 
application  is  made. 
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OrdMT  XI.  The  affidavit  mentioned  in  this  rule  is  essential  to  the  granting 
rr.  8 — 5.  leave  to  issue  the  writ ;  and  the  affidavit  must  state  the  cause  of 
■'  —  action  relied  on,  and  that  it  arose  within  the  jurisdiction.     But  if 

the  affidavit  be  sufficient,  the  court  will  not  allow  it  to  be  contro- 
verted, or  try  the  cause  on  affidavit :  Great  Australian  Co.  v. 
Martin,  bCh.  D.  1,C.A. 

See  directions  for  Chancery  Division  in  Stigand  v.  Stigand^  19 
Ch.  D.  460. 

To  obtain  leave  to  serve  a  defendant  in  Scotland  under  r.  la, 
the  affidavit  should  further  show  in  what  respect  it  would  be 
cheaper  and  more  convenient  to  try  the  case  in  England  :  Wood- 
V.  McInfU'M,  4  C.  P.  D.  67  ;  7\tttni}tam  v.  Bamj,  12  Ch.  D.  797. 
Where  the  amount  at  stake  is  very  large  it  seems  unnecessary  for 
the  affidavit  to  notice  the  provision  of  r.  la  as  to  there  being  a 
local  court  of  limited  jurisdiction  :  Tottenham  v.  Barry  at  805. 


B.  4. 

Time  for 
Apiieantnce. 


B.15. 

Service  of 
notice  in 
lieu  of  writ 


4.  Any  order  g^iviiig  leave  to  effect  such  semcc  or  give 
such  notice  shall  limit  a  time  after  such  service  or  notice 
within  which  such  defendant  is  to  enter  an  appearance, 
such  time  to  depend  on  the  place  or  country  where  or 
within  which  the  writ  is  to  be  served  or  the  notice  given. 

See  a  form  of  order  H.  No.  18,  po»t^  p.  583. 

As  to  the  present  practice,  see  Stujand  v.  Stigandj  19  Ch.  D. 
460,  declining  to  follow.  Young  v.  JiraMcUj  1  Ch.  D.  277. 

As  to  a  liquidation  summons,  sec  He  jSritUh  Imperial  CorjtO" 
ration,  o  Ch.  D.  749. 

5.  Notice  in  lieu  of  service  shall  be  given  in  the  man- 
ner in  which  writs  of  summons  are  served. 

When  the  defendant  to  be  served  is  not  a  British  subject  and  is 
not  in  British  dominions,  notice  of  the  writ  and  not  the  wiit 
itself  is  to  be  served  upon  him.  See  form  of  writ  A.  2b,  «m*/, 
p.  454,  and  Bfddington  v.  Beddington,  1  P.  D.  426  ;  Padunj  v. 
Caw2)hau»en\  10  Ch.  D.  660,  C.  A. 

As  to  proof  of  service  of  notice,  see  Jiustrtts  r.JSustros,  14  Ch. 
B.  849.  Notice  cannot  be  served  on  a  foreign  sovereign  or  state ; 
Strau4herg  v.  Republic  of  Conta  Bica,  29  \V.  R.  125  C.  A. 


Order  Xn. 


B.1. 

AppeATmaoe 
when  in 
London. 

B.la. 
la 


Vratete 


ORDER  XII. 

Appearakce. 

1.  Except  in  the  cases  otherwise  provided  for  by  these 
roles  a  defendant  shall  enter  his  appearance  in  London. 

la.  Appearances  entered  in  London  shall  be  entered  in 
the  Cential  Office. 

In  Probate  actions  notice  of  appearances  entered  shall 
forthwith  be  given  by  the  Central  Office  to  the  Probate 
Registry. 
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As  to  the  general  effect  of  the  rules  in  this  schedule  upon  the  Order  ZII. 
place  of  pitK^eding  in  actions,  see  note  to  0.  V.,  r.  1,  antCf  p.  191.  rr.  la — 6a. 

Appearance  under  protest  in  Admiralty  actions  is  not  abolished  :  ^_--  ., 
The  Vicar,  2  P.  D.  2y  C.  A.  iS^Hl,  1880, 

r.  5.)  * 

2.  If  any  defendant  to  a  writ  issued  in  a  district  B.  2. 
registry  resides  or  carries  on  business  within  the  district,  ^^p^"***' 
he  shall  appear  in  the  district  registry.  District 

Kegistay. 

8.  If  any  defendant  neither  resides  nor  carries  on  busi-  B.  8. 
ness  in  the  district,  he  may  appear  either  in  the  district  Appearance: 

•   ,  ■      T        1  wlien  111 

registry  or  m  London.  cither  place. 

As  to  the  forms  of  appearance  in  this  case  in  an  Admiralty  action, 
see  Th^  General  Jiirch,  24  W.  R.  24,  P.  D. 

4.  If  a  sole  defendant  appears,  or  all  the  defendants  B.  4. 
appear  in  the  district  registry,  or  if  all  the  defendants  Effect  of 
who  appear  appear  in  the  district  registry  and  the  others  lif^Sid? 
make  default  in  appearance,  then,  subject  to  the  power  of  Registry, 
removal  hereinafter  provided,  the  action  shall  proceed  in 

the  district  registry. 

•  As  to  the  power  of  remoTal,  see  note  to  0.  V.,  r.  1,  ante^  p.  l&l  ; 
8.  66  otthe  Act  of  1873,  ante,  p.  67  ;  and  0.  XXXV.,  rr.  11  to  14, 
jMSt,  p.  314. 

5.  If  the  defendant  appears,  or  any  of  the  defendants  B.  5. 
appear,  in  London,  the  action  shall  proceed  in  London ;  Effect  of 
provided  that  if  the  Court  or  a  judge  shall  be  satisfied  ui' ?^SSn! 
that  the  defendant  appearing  in   London  is  a  merely 
formal  defendant,  or  has  no  substantial  cause  to  interfere 

in  the  conduct  of  the  action,  such  Court  or  judge  may 
order  that  the  action  may  proceed  in  the  district  registry, 
notwithstanding  such  appearance  in  London. 

6.  A  defendant  shall  enter  his  appearance  to  a  writ  ofSL.  6. 
summons  by  delivering  to  thepro^m-  officer  a  memorandum  Memoran- 
in  icriting,  dated  on  the  day  of  the  delivering  the  same,  a^(ance. 
and  containing  the  name  of  the  defendant's  solicitor,  or 
stating  that  the  defendant  defends  in  person.    A  defendant 

who  appears  elsetchere  than  where  the  writ  is  issued  shall 
on  the  same  day  give  notice  to  the  plaintiff  of  his  appear-  Notice. 
ance,  either  by  notice  in  writing  served  in  tlie  ordinary 
way^  or  by  prepaid  letter  posted  on  that  day  in  due  course 
cfposi, 

6a.  Order  XII.,  Rule  6,  is  hereby  annulled,  and  the  ^.  8*. 
following  shall  stand  in  lieu  thereof:  5!2I!a?*' 
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Order  XII. 
rr.  6a— 7. 

appearance. 

(R.  S.  C. 
Feb.  187fi, 
r.  ft.) 

Notice. 


A  defetidant  shall  enter  his  ajypearance  to  a  tcrit  of 
summons  by  delivering  to  the  proper  officer  a  mem^andum 
in  writing,  dated  on  the  day  of  delivering  the  same,  and 
containing  the  name  of  the  defendant's  solicitor ,  or  stating 
that  the  defendant  defends  in  person, 

A  defendant  ivho  appears  elsewhere  than  where  the  writ 
is  issued  shall  on  the  saine  day  give  notice  of  his  appear^ 
ance  to  the  plaintiff* s  solicitor y  or  to  the  jylaintiff  himself  if 
lie  sues  in  person,  either  by  notice  m  writing  served  in  the 
ordinary  way  at  tJie  address  for  service  tviihi?i  the  district 
of  tfte  district  registry,  or  by  prepaid  letter  directed  to  such 
address,  and  posted  on  that  day  in  due  course  of  post, 

6b.  Order  XII.,  Rule  6a,  of  the  Rules  of  the  Supreme 
Court  is  hereby  annulled  and  the  following  shall  stand  iu 


X.  6b. 

Notice  of 


April,  1880, 
r.  6.) 


A  defendant  shall  enter  his  appearance* to  a  writ  of 
summons  by  delivering  to  the  proper  officer  a  memoran- 
dum in  ^\Titing  dated  on  the  day  of  its  delivery,  and  con- 
taining the  name  of  the  defendant's  solicitor,  or  stating 
that  the  defendant  defends  in  person. 

He  shall  at  the  same  time  deliver  to  the  officer  a  dupli- 
cate of  the  memorandum,  which  the  officer  shall  seal  with 
the  official  seal,  sho^ving  the  date  on  which  it  is  sealed, 
and  then  return  to  the  person  entering  the  appearance, 
and  the  duplicate  memorandum  so  sealed  shall  be  a  certi- 
ficate that  the  appearance  was  entered  on  the  day 
indicated  by  the  seal. 

A  defendant  shall,  on  the  day  on  which  he  enters  an 
appearance  to  a  writ  of  summons,  give  notice  of  his  ap- 
pearance to  the  plaintiff's  solicitor,  or,  if  the  plaintiff 
sues  in  person,  to  the  plaintiff  himself.  The  notice  may 
be  given  either  by  notice  in  writing  served  in  the 
ordinary  way  at  the  address  for  service,  or  by  prepaid 
letter  directed  to  that  address  and  posted  on  the  day  of 
entering  appearance  in  due  course  of  post,  and  shall  in 
either  case  be  accompanied  by  the  sealed  duplicate  memo- 
randum. 

On  the  construction  of  the  old  rule  see  Smith  v.  Dobbin,  3  Ex« 
1).  338,  G.  A.  The  new  rule  requires  the  defendant  in  all  cases  to 
give  notice  of  appearance.  For  forms  of  entry  of  appearance  see 
S'orms  A.  No.  f>,  poiftj  p.  460  ;  E.  Nos.  21,  22,  post,  pp.  555,  666, 
and  for  a  form  of  notice  of  appearance  see  B.  No.  20,  poit,  p.  483, 
Ah  to  dispensing  with  a  statement  of  claim,  which  must  be  done 
at  the  time  of  api>earance,  see  O.  XIX.  r.  2,  poitt,  p.  248. 

.  7.  7.  The  solicitor  of  a  defendant  appearing  by  a  solicitor 

idren  for  ghall  State  iu  such  memorandum  his  place  of  business^ 
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and,  if  the  appearance  is  entered  in  the  London  office,  a  Order 

Elace,  to  be  called  his  address  for  service,  which  shall  not  "•  7— 12a. 
e  more  than  three  miles  from  Temple  Bar,  and  if  the  »ervicMj  of 
appearance  is  entered  in  a  district  registry,  a  place,  to  be  aoudti"*  * 
called  his  address  for  service,  which  shall  be  within  the 
district. 

As  to  the  district  of  a  District  Rcgistiy,  see  s.  60  of  the  Act  of 
1873,  amtr^  p.  65  ;  and  Order  in  Council  issued  under  that  section, 
post,  p.  687. 

8.  A  defendant  appearing  in  person  shall  state  in  such  B.  8, 
memorandimi  his  address,   and,   if    the  appearance    is  AddrMs  for 
entered  in  the  Loudon  Office,  a  place,  to  be  called  his  dSindaSt  in 
address  for  senice,  which  shall  not  be  more  than  three  p«™>"« 
miles  from  Temple  Bar,  and  if  the  appearance  is  entered 

in  a  district  registry,  a  place,  to  be  called  his  address  for 
service,  which  shall  be  within  the  district. 

9.  If  the  memorandum  does  not  contain  such  address,  B.  9. 

it  shall  not  be  received ;  and  if  any  such  address  shall  be  Defectiye 
Olusory  or  fictitious,  the  appearance  may  be  set  aside  by  !!l^dmu« 
the  Court  or  a  judge  on  the  application  of  the  plaintiff. 

10.  The  memorandum  of  appearance  shall  be  in  the  B.  10. 
Form  No.  C,  Appendix  (A),  Part  I.,  with  such  variations  Fom, 
as  the  circumstances  of  the  case  may  require. 

For  this  form,  see  p(»*t,  p.  460,  No.  G,  and  Forms  £,  21,  22, 
j90st,  pp.  655,  556, 

11.  Upon  receipt  of  a  memorandum  of  appearance,  ^-  li- 
the officer  shall  forthwith  enter  the  appearance  in  the  fp^jJnce 

cause  book.  in  cauM 

book 

12.  Where  partners  are  sued  in  the  name  of  their  firm,  B.  12, 
they  shall  appear  individually  in  their  own  names.    But  Appearance 
^1  subsequent  proceedings  shall,  nevertheless,  continue  in   ^p"*"«™' 
the  name  of  the  firm. 

If  one  of  the  partners  does  not  appear,  judgment  cannot  be 
entered  separately  against  him,  Jackwn.  y,  Litchfield^  8  Q.  B.  D., 
474,  C.  A. 

12a.  Where  any  person  carrjring  on  business  in  the  E.  12a. 
name  of  a  firm  apparently  consisting  of  more  than  one  AppeannM 
person  shall  be  sued  in  the  name  of  the  firm,  he  shall  BJed^mSTer 
appear  in  his  own  name ;  but  all  subsequent  proceedings  fi"°- 
shall,  nevertheless,  continue  in  the  name  of  the  firm.         V--  ^  ^-^ 

'  '  June,  18io> 

As  to  the  general  effect  of  the  rules  upon  actions  by  and  against  '*  ^*^ 
partners,  and  against  persons  carrying  on  business  under  firms, 
apparently  consisting  of  several  persons,  sec  note  to  O.  IX.,  rr.  6 
and  6a,  antcj  pp.  202,  203. 
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OrdMrXIL  13.  If  two  or  more  defendants  in  the  same  action  shall 
"'  ^^— 1^»  appear  by  the  same  soUcitor  and  at  the  same  time,  the 
2. 18,  names  of  all  the  defendants  so  appearing  shall  be  inserted 
Appearaue.  !»  One  memorandum. 

byneveniL 

This  is  identical  with  Rule  2  of  R.  O.,  H.  T.,  1853. 

S.  14.  14.  A  solicitor  not  entering  an  appearance  in  pm^uanoe 

Undertaking  of  his  Written  Undertaking  so  to  do  on  behalf  of  any 
to  appear,     defendant  shall  be  liable  to  an  attachment. 

This  is  identical  with  Rule  3  of  R.  G.,  H.  T.,  1853.  See  0.  IX., 
r.  1  f  antCf  p.  200. 

E.  15.  15.  A  defendant  may  appear  at  any  time  before  judg- 

Appearance  mcnt.  If  hc  appear  at  any  time  after  the  time  limited 
?«£rejud«.  for  appearance  he  shall,  on  the  same  day,  give  notice 
»«»"'•  thereof  to  the  plaintiflTs  solicitor,  or  to  the  plaintiff  him- 

self if  he  sues  in  person,  and  he  shall  not,  unless  the 
Court  or  a  judge  otherwise  orders,  be  entitled  to  any 
further  time  for  delivering  his  defence,  or  for  any  other 
purpose,  than  if  he  had  appeared  according  to  the  writ. 

This  Rule  is  in  substance  the  same  as  s.  29  of  the  C.  L.  P.  Act, 
1862.  See  O.  XI.  r.  4,  as  to  defendants  served  out  of  the  jurisdic- 
tion ;  and  see  forms  of  writs,  ^'^'^^  pp.  449 — 452. 

E.  16.  16.  In  Probate  actions  any  person  not  named  in  the 

Appearance  writ  may  intervene  and  appear  in  the  action  as  hereto- 

venerlii  ^OTQ,  ou  filing  an  affidavit  showing  how  he  is  interested 

Probate  in  the  estate  of  the  deceased. 

notion. 

B.  17.  17.  Ill  an  Admiralty  action  in  rem  any  person  not 

b^Eter"**  named  in  the  writ  may  intervene  and  appear  as  hereto- 
Tene"  in  f orc,  OU  filing  an  affidavit  showing  that  he  is  interested 
i^imitf    |j^  ^^Q  j^  under  arrest,  or  in  the  fmid  in  the  registry. 

Jk  18.  18.  Any  person  not  named  as  a  defendant  in  a  writ  of 

Appearance  summous  f  or  the  rccovery  of  land  may  by  leave  of  the 
,VaSi2n°for  Oourt  or  judgc  appear  and  defend,  on  filing  an  affidavit 
^^^  showing  that  he  is  in  possession  of  the  iMid  either  by 

himself  or  his  tenant. 

This  and  the  three  following  rules  are  substantially  the  same  as 
ss.  172,  173  and  174  of  the  C.  L.  P.  Act,  1852,  and  Rule  113  of 
R.  G.,  H.  T.,  153.  See  Glcdhill  v.  HunUr,  14  Ch.  D.  492,  M.  B. 

X.  19.  19.  Any  person  appearing  to  defend  an  action  for  ttie 

Ponn  of      recovei^  of  land  as  landlord  in  respect  of  property  where- 
1!^oM.  of  he  IS  in  possession  only  by  his  tenant,  shall  state  in 
his  appearance  that  he  appears  as  landlord. 
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20.  Where  a  person  not  named  as  defendant  in  any  ^^•J^^' 
writ  of  summons  for  the  recovery  of  land  has  obtained  "i.^II?: 
leave  of  the  Court  or  judge  to  appear  and  defend,  he  shall  s.  so. 
enter   an  appearance  according  to  the  foregoing  rules,  Notice  of 
intituled  in  the  action  against  the  party  or  parties  named  tJ^oM. 
in  the  writ  as  defendant  or  defendants,  and  shall  forth- 
with give  notice  of  such  appearance  to  the  plaintiflTs 
solicitor,  or  to  the  plaintiff  if  ne  sues  in  person,  and  shall 

in  all  subsequent  proceedings  be  named  as  a  party  defen- 
dant to  the  action. 

21.  Any  person  appearing  to  a  writ  of  summons  for  *.  81. 
the  recovery  of  land  shall  be  at  liberty  to  limit  his  defence  JjJ^JJJ^nce 
to  a  part  only  of  the  property  mentioned  in  the  writ,  in  action 
describing  that  part  with   reasonable  ceitainty  in   his'°'^°*^* 
memorandum  of  appearance  or  in  a  notice  intituled  in  Notice. 
the  cause,  and  signed  by  him  or  his  solicitor ;  such  notice 

to  be  served  within  four  days  after  appearance ;  and  an 
appearance  where  the  defence  is  not  so  limited  shall  be 
deemed  an  appearance  to  defend  for  the  whole. 

22.  The  notice  mentioned  in  the  last  preceding  Rule  B.  88. 
may  be  in  the  form  No.  7,  in  Part  I.  of  Appendix  (A)  Fonn  of 
hereto,  with    such    variations    as    circumstances    may"**  ^' 
require. 

For  this  iorm^  see  pott,  p.  461,  No.  7,  and  £.  No.  22.  post,  p.  556. 


ORDER   XIII.  Order 

ZIII. 

Default  of  Appbaranok. 

1.  Where  no  appearance  has  been  entered  to  a  writ  of  B.  l. 
summons  for  a  defendant  who  is  an  infant  or  a  person  of  infant  i>r 
unsound  mind  not  so  found  by  inquisition,  the  plaintiff  [^^n. 
may  apply  to  the  Court  or  a  juc^e  for  an  order  that  some 
proper  person  be  assigned  guardian  of  such  defendant,  by 
whom  he  may  appear  and  defend  the  action.    But  no 
such  order  shall  be  made  unless  it  appears  on  the  hearing 
of  such  application  that  the  writ  of  summons  was  duly 
served,  and  that  notice  of  such  application  was  after  the 
expiration  of  the  time  allowed  for  appearance,  and  at 
least  six  clear  days  before  the  day  in  such  notice  named 
for  hearing  the  application,  served  upon  or  left  at  the 
dwelling-house  of  the  person  with  whom  or  under  whose 
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Order     care  such  defendant  was  at  the  time  of  serving  such  writ 
rr^~3    ^^  summons,  and  also  (in  the  case  of  such  defendant 
'  being  an  infant  not  residing  with  or  under  the  care  of 

his  father  or  guardian)  served  upon  or  left  at  the  dwell- 
ing-house of  the  father  or  guardian,  if  any,  of  such 
infant,  unless  the  Court  or  judge  at  the  time  of  hearing 
such  application  shall  dispense  with  such  last-mentioned 
service. 

This  rule  is  founded  on  Order  YII.,  Rule  3,  of  the  Consolidated 
Oixlei-s  in  Chanceiy  :  see  Moi^gan's  Acts  and  Oixiere,  p.  400,  ed.  4  : 
Dan.  Chan.  Pr.  p.  399,  cd.  5. 

As  to  service  on  infants  and  persons  of  unsound  mind,  see  0. 
IX.,  IT.  4  and  o,  a»/r,  p.  202. 

See  Tat/lor  v.  Pedi'j  44  L.  T.  614,  as  to  this  rule  being  merely 
permissive, 

B.  a.  2.  Where  any  defendant  fails  to  appear  to  a  writ  of 

Affl(Uvit  of  summons,  and  the  plaintiff  is  desirous  of  proceeding  upon 
default  of  appearance  under  any  of  the  following  mles  of 
this  Order,  or  under  Order  XV.,  Rule  1,  he  shall,  hefore 
taking  such  proceeding  upon  default,  file  an  affida\'it 
of  service,  or  of  notice  in  lieu  of  sernce,  as  the  case 
may  be. 

As  to  filing  affidavits,  see  R.  iS.  C.  (Costs),  O.  V.,  r.  11,  p.  OOfi, 
and  0.  XXXVII.,  r.  15,  as  modified  by  O.  XXXV.,  r.  S.poMt,  p.  31S. 

As  to  the  form  of  affidavit  where  notice  of  the  writ  is  served  in 
lieu  of  the  writ  itself,  see  Jiv*tro»  v.  Jivntrotf,  14  Ch.  D.  849.  It 
was  there  held  that  an  affidavit  stating  that  the  defendant  haul 
been  personally  seiTcd  with  "  a  notice  in  writing,  a  time  copy  of 
which  is  hereunto  annexed,''  was  sufficient. 


service. 


X.8. 

Writ 

B)teciallv 
indoned. 


8.  In  case  of  non-appearance  hy  the  defendant  where 
the  writ  of  summons  is  specially  indorsed,  under  Order 
III.,  Rule  C,  the  plaintiff  may  sign  final  judgment  for 
any  sum  not  exceeding  the  sum  indorsed  on  the  writ, 
together  with  interest  at  the  rate  specified,  if  any,  to  the 
date  of  the  judgment,  and  a  sum  for  costs,  but  it  shall  be 
lawful  for  the  Court  or  a  judge  to  set  aside  or  vary  such 
judgment  upon  such  terms  as  may  seem  just. 

The  indorsement  referred  to  is  an  indorsement  of  the  claim, 
where  the  claim  is  merely  for  a  debt  or  a  liquidated  demand. 

For  the  mode  of  entering  judgment,  on  default  of  appearance 
in  the  Chancery  Division  ;  see  Seton  on  Decrees,  p.  12,  ell.  4. 

For  forms  of  judgment  under  rules  3  to  5,  see  ^w*^,  p.  641,  No.  1 ; 
6eton,  p.  7. 

This  rule  corresponds  to  s.  27  of  the  C,  L.  P.  Act,  1862.  Under 
that  section,  however,  execution  could  not  issue  on  the  judgment 
entered  till  the  expiration  of  eight  days  from  the  last  diay  for 
appearance.  There  is  no  such  restriction  in  this  rule.  And  the 
general  rule  now  is  that  execution  may  issue  immediately  upon 
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any  judgment  for  the  recovery  of  money  :  0.  XLII.,  r.  lojjfoatf      Order 

p.  367.  zm. 

Under  that  flection,  too,  it  was  expressly  i)roYi(led  that  an  appli-    rr.  3 — 5. 

cation  to  set  aside  a  judgment  must  be  based  upon  a.ddavits 

**  accounting  for  the  non-apix^rance  and  disclosing  a  defence  upon 
the  merits."  By  the  present  rule  the  matter  is  left  at  lai^  to  the 
discretion  of  the  Court  or  judge  ;  but  it  can  hardly  be  supposed 
that  a  judge  will  set  aside  a  judgment  without  having  the  non- 
appearance explained,  and  a  defence  shown.  The  terms  commonly 
imposed  have  been  the  jiayment  by  the  defendant  of  the  costs  of 
the  application,  pleading  without  delay,  and  sometimes  bringing 
money  into  court. 

Merc  lapse  of  time  is  not  necessarily  a  bar  to  an  appli  uition  to 
set  aside  a  judgment  by  default.  Wlierc  judgment  in  default  of 
appearance  had  been  signed  against  a  married  woman  wi.o  had 
separate  estate  without  |)Ower  of  anticipation,  and  ten  months 
afterwards  a])plication  was  made  to  set  it  aside,  the  application 
was  granted  unconditionally,  and  leave  to  defend  given  :  At/rood 
V.  ChichfHter,  3  Q.  B.  D.  722,  C.  A. 

4.  Where  there  are  several    defendants    to    a    writ  ^'  *• 
specially  indorsed  for  a  debt  or  liquidated  demand  in  g®}:*"^  . 
money,  under  Order  III.,  Rule  C,  and  one  or  more  of  to  writ  "^ 
them  appear  to  the  vmt,  and  another  or  others  of  them  do  SjJJ^ 
not  appear,  the  plaintiff  may  enter  final  judgment  against 

such  as  have  not  appeared,  and  may  issue  execution  upon 
such  judgment  without  prejudice  to  his  right  to  proceed 
with  his  action  against  such  as  have  appeared. 

The  provisions  of  this  rule  are  new.  Formerly,  in  such  a  case, 
the  plaintiff  might  sign  judgment  Jigainst  the  defendants  who  did 
not  appear,  and  might  issue  execution  against  them ;  but,  if  he 
did  so,  he  abandoned  his  right  to  proceed  against  the  other  de- 
fendants. Or  he  might,  l^fore  levying  execution  against  the 
defaulters,  declare  and  proceed  with  the  action  against  the  other 
defendants.  But  in  this  case  the  judgment  already  signed  became 
a  mere  interlocutoiy  one  ;  and  the  plaintiff  could  never  put  it  in 
force  uidess  and  until  he  succeeded  in  obtaining  judgment  in  the 
action  against  the  other  defendants.  See  s.  33  of  the  C.  L.  P. 
Act,  1852  ;  notes  to  that  section  in  Day's  C.  L.  P.  Acts,  p.  69,  ed.  4. 

5.  Where  the  defendant  fails  to  appear  to  the  writ  of  ^'  *• 
summons  and  the  writ  is  not  specially  indorsed,  but  the  Litjuidated 
plaintifiTs  claim  is  for  a  debt  or  liquidated  demand  only,  S!rit"iIoT^*'^ 
no  statement  of  claim  need  be  delivered,  but  the  plaintiff  ?i^'*a"y 
may  file  an  affidavit  of  service,  or  notice  in  hen  of  ser- 
vice, as  the  case  may  be,  and  a  statement  of  the  particu-  I'^^^cuian. 
lars  of  his  claim  in  respect  of  the  causes  of  action  stated 

in  the  indoraement  upon  the  writ,  and  may,  after  the  ex- 
piration of  eight  days,  enter  final  judgment  fcr  the 
amomit  shown  thereby  and  costs  to  be  taxed,  provided 
that  the  amount  shall  not  be  more  than  the  sum  indorsed 
upon  the  writ  besides  costs. 
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Order  Under  s.  28  of  the  C.  L.  P.  Act,  1852,  the  plaintiff  filed  a  dccla^ 

XIII.      ration,  and  if  no  plea  were  pleaded  he  coula  then,  if  the  amount 

rr.  5,  6.    claimed  were  indorsed  on  the  writ,  sign  final  judgment  for  default 

of  a  plea  for  the  amount  so  shown  and  costs. 


B.  5a. 

Writ  In 
dUtrict 
rrxistry. 

(H.  8.  C, 
l>eo.  1875, 
r.  7.) 


B.  6. 

claim  for 


AHSeHSITiOIlt 

of  damages. 


5a.  Where  a  defendant  fails  to  appear  to  a  writ  of 
summons,  issued  out  of  a  district  registry,  and  the  defen- 
dant had  the  option  of  entering  an  appearance  either  in 
the  district  registry  or  in  the  London  office,  judgment 
for  want  of  appearance  shall  not  be  entered  by  the  plain- 
tiff until  after  such  time  as  a  letter  posted  in  London  on 
the  previous  evening,  in  due  time  for  delivery  to  him  on 
the  following  morning,  ought,  in  due  course  of  post,  to 
have  reached  him. 

See  0.  Xll.,  r.  6b,  ante^  p.  212. 

G.  "Where  the  defendant  fails  to  appear  to  the  wi-it  of 
summons  and  the  plaintiif's  claim  is  not  for  a  debt  or 
liquidated  demand  only,. but  for  detention  of  goods  and 
pecuniary  damages,  or  either  of  them,  no  statement  of 
claim  need  be  delivered,  but  interlocutory  judgment  may 
be  entered  and  a  writ  of  inquiry  shall  issue  to  assess  tlic 
value  of  the  goods  and  the  damages,  or  the  damages  only, 
as  the  case  may  be,  in  respect  of  the  causes  of  action 
disclosed  by  the  indorsement  on  the  wTit  of  summons. 
But  the  Court  or  a  judge  may  order  that,  instead  of  a 
writ  of  inquiry,  the  value  and  amount  of  damages,  or 
either  of  them,  shall  be  ascertained  in  any  way  in  which 
any  question  arising  in  any  action  may  be  triea. 

For  foiTOs  of  interlocutory  judgment,  and  of  judgment  after 
assessment  of  damngcs,  see  putt f  p.  541,  No.  3  ;  Seton,  pp.  7,  8. 

The  practice,  in  actions  at  law,  formerly  was,  under  s.  28  of  the 
r.  L,  P.  Act,  1852,  that  the  plaintiff,  in  the  case  provided  for  by 
this  rule,  filed  a  declaration,  and  then,  if  no  plea  were  pleaded, 
signed  interlocutory  judgment  for  want  of  a  i>lea.  Then  a  ^Tit  of 
inquiry  issued  to  assess  the  damages  ;  or  if  the  amount  of  damages 
w*as  substantially  a  matter  of  merc  calculation,  it  might  be  refernnl 
to  a  master,  under  s.  94  of  the  C.  L.  P.  Act,  1852.  Under  the  pre- 
sent nile,  it  will  be  observed,  interlocutory  judgment  may  be 
entered  immediately  upon  default  of  ap|)earance;  and  the  indoi>ic. 
ment  on  the  writ  will  govern  the  inquiry  as  to  damages,  without 
any  pleadings. 

A  more  important  change  is  made  by  the  last  sentence  of  this 
rule.  The  assessment  of  damages  often  involves  questions,  both 
of  law  and  of  fact,  as  difficult  as  any  that  can  possibly  arise.  It 
may  be  found  of  great  advantage  that,  for  the  future,  questions  of 
damages  may  be  ordered  to  bo  tried  by  a  judge,  or  a  judge  and 
jury,  or  a  judge  with  assessors,  or  a  referee,  official  or  special.  See 
O.  XXXYl., pMty  p.  317. 

It  would  seem  that,  under  this  rule,  where  the  action  is  broagbt 
for  ihe  sfettific  recovery  of  chattels,  the  plaintiff  may,  upon  default 
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of  appearance,  have  judgment  for  the  delivery  of  the  chattels ;  and  Order 
may  then  enforce  that  judgment  under  O.  XLII.,  r.  i^pont,  p.  363  :  Zm. 
Irory  y.  Cruickihankf  W.  N.  1875,  p.  249,  per  Qaaiu,  J.,  at    rr.  6 — ^9. 

Chambers. 

There  seems  here  to  be  a  eatu*  omtMus  in  the  Rules.  No  pro* 
visiou  is  made  for  the  case  where  an  action  for  damages  is 
brought  against  several  defendants,  some  of  whom  ap})car,  while 
the  others  do  not.  Perhaps  in  this  case  the  provisions  of  r.  U,  jioittf 
may  apply. 

7.  In  case  no  appearance  shall  be  entered  in  an  action  b.  7. 
for  the  recovery  of  land,  within  the  time  limited  for  Action  for 
appearance,  or  if  an  appearance    be    entered  but   the  **^"*^- 
defence  be  limited  to  part  only,   the  plaintiff  shall  be  at 
liberty  to  enter  a  judgment  that  the  person  whose  title  is 
asserted  in  the  writ  shall  recover  possession  of  the  land, 

or  of  the  part  thereof  to  which  the  defence   does  not 
apply. 

This  is  in  substance  the  same  as  s.  177  of  the  C.  L.  P.  Act,  1852. 
For  form  of  judgment,  see/;t«f,  p.  541  ;  Seton,  p.  7. 

8.  Where  the  plaintiff  has  indorsed  a  claim  for  mesne  B.  8. 
profits,  arrears  of  rent,  or  damao^es  for  breach  of  contract,  AH8e»sment 
upon  a  writ  for  the  recovery  of  land,  he  may  enter  judj?-  inaou^** 
ment  as  in  the  last  preceding  Rule  mentioned  for  the  '"»•  i^"**. 
land ;  and  may  proceed  as  in  the  other  preceding  Rules 

of  this  order  as  to  such  other  claim  so  indorsed. 

No  claim  other  than  those  mentioned  in  this  rule  can  be  joined 
with  a  claim  for  the  recovery  of  land,  without  leave  :  0.  XVII.,  r. 
2,  post,  p.  244. 

9.  In  actions  assigned  by  the  34th  section  of  the  Act  b.  9. 
to  the  Chancery  Division,  and  in  Probate  actions,  and  in  Actions 
all  other  actions  not  by  the  Rules  in  this  Order  otherwise  ^l^^l^^ 
specially  provided  for,  in  case  the  party  served  with  the  ana  PnAiato 
writ  does  not  appear  within  the  time  limited  for  appear-  «^*^'"*"»'»- 
ance,  upon  the  filing  by  the  plaintiff  of  a  proper  aflidavit  other 

of  service  the  action  may  proceed  as  if  such  party  had  '»*'^""*- 
appeared. 

The  effect  of  this  rule  is  to  get  rid  entirely  of  the  practice 
hitherto  in  use  in  Chancery  of  entering  an  apixMirancc  for  any 
party  in  default  For  the  future,  instead  of  such  appcamnces  being 
entered,  and  so  all  parties  )x!ing  formally  before  the  Court,  tlic 
action  will,  upon  an  affidavit  of  service  (Kulc  2,  supra),  proceed  as 
if  aU  ])arties  had  appeared. 

In  a  case  within  this  iiilc  the  plaintiff  must  deliver  a  statement 
of  claim  ;  he  cannot  move  for  judgment  without  it :  Mintitn  v. 
Metcalft  46  L.  J.  Ch.  584,  V.-C.  U.  As  regards  the  mode  of  de- 
livery, O.  XIX.,  r.  6,  provides  that  where  the  defendant  does  not 
appear,  the  pleckding  is  to  be  delivered  by  filing  it  with  the  pn)|)er 
otncer.    Where,  however,  a  statement  of  claim  has  been  delivered 
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Order     to  the  defendant  along  with  the  writ,  there  is  no  necessity  also  to 
XIII.      file  a  statement  of  claim  :  Jiennhaw  v.  liemha'tr^  49  L.  J.  Ch.  127. 
rr.  9»  10.    As  to  foreclorture  suits,  see  Patey  v.  Flinty  48  L.  J.  Ch.  696.    As  to 
moving  for  judgment  on  admissions  where  one  of  several  de- 
fendants has  not  apiieared,  see  PamoRM  v.  IlarrUy  6  Ch.  D.  694. 
This  rule  has  been  held  to  apply  to  a  defendant  of  unsound  mind 
not  80  found  by  inquisition  :  Taylor  v.  Pcde^  44  L.  T.  614,  Fry,  J. 

^'  1®'  10.  In  an  AdmiraUy  action  in  rem,  m  which  an  appear-^ 

Admiruity    fffi^e  hos  7iot  bcm  entered^  the  plaMiff  may  proc^id  «« 
follaws: — 

(a.)  ffe  may,  after  the  expiration  of  twelve  days  from 
the  fiUng  of  the  writ  of  summons,  take  out  a  notice  of 
sale,  to  be  advertised  by  him  in  two  or  more  public  journals 
to  be  from  tinw  to  time  appointed  by  th^jiulge, 

(b.)  After  the  expiration  of  six  days  from  the  advertise^ 
ment  of  the  notice  of  sale  in  the  said  journals,  if  an  a^ypear- 
ance  has  not  been  entered,  the  plaintiff  shall  file  in  the 
registry  an  affidavit  to  the  effect  tJuit  t?is  said  notices  have 
been  duly  adveitised,  with  copies  of  tJie  journals  annexed, 
as  also  such  proofs  as  may  be  necessary  to  establish  the 
claim,  and  a  notice  of  motion  to  have  the  property  sold, 

(c.)  If,  when  the  motion  comes  before  the  judge,  he  is 
satisfied  that  the  claim  i^  well  founded,  lie  may  order  the 
property  to  l)e  appraised  and  sold,  and  the  proceeds  to 
be  paid  into  tlie  registry, 

(d.)  If  there  be  two  m'  more  actions  by  default  pend- 
ing against  the  same  property,  it  shnll  not  be  necessary 
to  take  out  a  notice  of  sale  in  more  than  one  of  the 
actio7is;  but  if  the  plaintiff  in  the  first  action  does  not, 
within  eufhteen  days  from  the  filing  of  the  writ  in  that 
action,  take  out  a^id  advertise  the  notice  of  sale,  the  plain- 
tiff in  the  second  or  any  subsequent  action  may  take  out 
and  advertise  the  notice  of  sale,  if  he  shall  have  filed 
in  the  registry  a  nrit  of  summons  in  rem  in  such 
second  oi'  subsequent  action. 

(e.)  Within  six  days  fr&in  the  time  when  the  proceeds 
Jiave  been  2)aid  into  the  registry,  the  plaintiff  in  each 
action  shall,  if  he  has  not  2n-eviottsly  done  so,  file  ?iis 
proofs  in  the  registry  and  have  the  action  placed  on  the 
list  for  liearing, 

(f.)  In  an  action  of  possession,  after  the  expiration  of 
six  days  from  the  filing  of  the  wnt,  if  an  appearance 
has  not  been  entered,  the  plaintiff  may,  on  filing  in  tite 
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registry  a  memorandum,  fake  otit  a  notice  of  proceeding  in  Order 

the  action,  to  he  advertiaed  by  him  in  two  or  mxyre  pub-  ^^^* 

lie  journals   to    he  from   time  to  titne  appointed  by  the  ^'  ^' 
judye. 

(g.)  After  the  expiration  of  six  days  from  the  adver* 
tisement  of  tJie  notice  of  proceeding  in  the  said  journals, 
if  an  appearance  has  not  been  entered,  the  plaintiff  slutll 
file  in  the  registry  an  affidavit  to  the  effect  that  tlie 
notice  has  been  duly  advertised,  with  copies  of  the  jour- 
imls  annexed,  as  also  such  proofs  as  may  be  necessary 
to  establish  the  action,  and  shall  have  the  action  j;/^;rcf/ 
071  the  list  for  hearing^ 

(h.)  If  when  the  action  comes  before  tlie  judge  he  is 
satisfied  that  the  claim  is  well  founded,  he  may  j!;ro- 
nounce  for  the  same,  and  decree  possession  of  the  vessel 
accordingly. 

10.   Order   XIII.,   Rule   10  of  the  "Rules  of  the(R«;C. 
Supreme  Court "  is  hereby  annulled.  r.  s.)   *  ' 

It  has  been  held,  that  the  earlier  rules  of  this  onler  do  not  apply  to 
an  Admiralty  action  in  rem,  and  that,  the  above  rule  having  been 
abolished,  proceeding  upon  default  of  ap})earancc  in  Ruch  an 
action  are  governed  by  the  Admiralty  practice  in  force  prior  to  the 
Judicature  Acta  :  The  Polymede,  1  P.  D.  121. 


ORDER  XIV.  Order 

XIY. 

Leave  to  Defend  where  Writ  specially  Indorsed. 


1.  Where   the  defendant  appears   on  a  writ  of  sum-  B.  1. 
mans   specially  indorsed,  under  Order  III.,  Rule  6,  the  AppHmtiou 
plaintiff  may,  07i   affidavit  verifying  the  cause  of  action,  -JjJ,^*'^' 
and  swearing  that  in  his  belief  there  is   no  defence   to 
tlie  action,  call  mi   the   defntdant  to  show  cause  before 
the  Court  or  a  judge  why  the  plaintiff  shotdd  not  be  at 
liberty  to   sign  final  judgment  for   the  amount  so  in- 
dorsed^   together   with  inte^^est,  if  any,   and  coifts;   and 
tJie   Coitrt  or  judge  may,  unless  the  defendant,  by  affi- 
davit or  otJiertcise,  satisfy  the  Court  or  judge   that  he 
has  a  good  defence  to  the  action  on  the  merits,  or  dis- 
close such  facts  as  the  Court  or  judge  may   think  suffi- 
cient to  entitle  him  to  be  permitted  to  defetid  the  action, 
make  an  order  empowering  the  plaintiff  to  sign  judg- 
ment accordingly. 
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la.  Order  XIV.,  Rule  1,  of  the  Rules  of  the  Supreme 
Court  is  hereby  repealed,  and  the  following  Rule  is  sub- 
stituted : — 

Where  the  defendant  apiiears  to  a  writ  of  summons 
specially  indorsed  under  Order  III.,  Rule  fi,  the  plaintiff 
may,  on  affidavit  made  by  himself,  or  liy  any  other  per- 
son who  can  swear  positively  to  the  debt  or  cause  of 
action,  verifyins^  the  cause  of  action,  and  stating  that  in 
his  belief  there  is  no  defence  to  the  action,  call  on  the 
defendant  to  show  cause  before  the  Court  or  a  judge  why 
the  plaintiff  should  not  be  at  liberty  to  sign  final  judg- 
ment for  the  amount  so  indorsed,  together  with  interest^ 
if  any,  and  costs.  A  copy  of  the  affidavit  shall  accom- 
j^any  the  summons  or  notice  of  motion.  The  Court  or  a 
judge  may  thereujx)n,  unless  the  defendant,  by  affidavit 
or  otherwise,  satisfy  the  Court  or  a  judge  that  he  has  a 
good  defence  to  the  action  on  the  merits,  or  disc^lose  such 
facts  as  may  be  deemed  sufficient  to  entitle  him  to  defend, 
make  an  order  empowering  the  plaintiff  to  sign  judg- 
ment accordingly. 

For  forms  of  order  and  final  judgment  under  this  rule,  see  poH, 
Forms  D,  No.  9,  and  H,  Nos,  4—7,  pp.  544, 578.  The  plaintiff's  affi- 
davit under  this  rule  need  not  be  made  before  his  summons  issued  : 
Jiegg  v.  CftoptTf  27  W.  R.  224,  C.  A.  As  to  his  affidavits  in  reply, 
see  note  to  r.  3,  jmH, 

The  ori^nal  rule  required  the  affidavit  of  the  plaintiff  jier- 
sonally  :  Frrderici  v.  Vandcrzer^  2  C.  P.  D.  70  ;  ana  accordingly 
it  was  held  that  a  corporation  aggregate,  l)eing  incapable  of  making 
an  affidavit,  could  not  have  the  benefit  of  this  rule :  Bank  of 
Jlontrcal  v.  Cameron j  2  Q.  B.  D.  636,  C.  A,  The  new  rule  removas 
this  difficulty. 

The  order  applies  where  the  defendant  is  a  coriwratiou :  ShvJford 
V.  lAmth  and  EaH  Coattt  Balhray,  4  Ex.  D.  317,  C.  A. 

It  does  not  apply  where  the  defendant  is  a  married  woman 
having  separate  estate,  see  Ortntr  v.  Fltz  Gibbon,  60  L.  J.,  Ch.  17  ; 
Durrani  v.  Richett*,  8  Q.  B.  D.  178. 

The  fact  that  a  Debtor's  Summons  in  resjjcct  of  the  same  trans- 
action  has  been  dismissed  does  not  prevent  the  application  of  this 
order:  Hay  v.  Barker ^  4  Kx.  D.  279,  C.  A.  Where  a  debtor  is 
rcaUy  solvent,  proceedings  under  this  order  and  not  by  Debtor's 
Summons  are  the  appropriate  remeily  :  KtjHirte  Sf^n'ell,  13  Ch.  D. 
266.  C.  A. 

This  rule  must  l)e  read  with  and  subject  to  r.  6  of  this  order : 
Bay  V.  Barker f  4  Ex.  D.  279.  C.  A.  As  to  the  cases  in  which 
judgment  should  or  should  not  be  onlercd.  see  note  to  r.  3  of  this 
order. 

An  appeal  from  an  onlcr  for  judgment  under  this  rule  must  be 
brought  within  21  davs :  Standard  I)i*eownt  Co.  v.  La  Gramaey 
3  C.  P.  D.  67,  C.  A. 

The  indonicment  referred  to  is  an  indorsement  of  jiarticulars  of 
the  claim  where  the  claim  is  merely  for  a  debt  or  liquidated 
demand.     See  O.  III.  r.  6,  ante,  p.  188",  and  note  thereta 
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The  procedure  introduced  by  this  order  is  an  extension  of  the      ^^' 
principle  embodied  in  the  Bills  of  Exchange  Act,  1865,  though  the       ^^' 
method  of  woiking  it  out  is  different.    Under  the  Bills  of  Exchange  "•  **— «. 
Act  (the  procedure  under  which  has  been  abolished  in  the  High 
Court :  see  atttej  p.  186  ;  though  it  still  exists  in  the  inferior  courts 
to  which  it  has  been  applied  by  Order  in  Council),  a  defendant 
whcRsc  case  faUs  within  tne  Act  and  who  is  served  with  a  writ  in 
the  proper  form,  must  obtain  leave  before  he  can  be  allowed  to 
ap})ear  and  defend.    The  jirosent  onler  is  of  much  wider  applica- 
tion than  the  Bills  of  Exchange  Act ;  for  it  applies  in  all  cases 
where  the  plaintiffs  claim  is  merely  for  a  debt  or  liquidated 
demand,  and  the  writ  has  been  specially  indorsed  (0.  III.,  r.  6, 
iiii^^  p.  188). 

Under  this  order  the  defendant  appears  as  of  right  without  any 
previous  leave  ;  and  it  lies  upon  the  plaintiff  to  apply  for  an  oixle'r 
for  judgment  notwithstanding  apj^earance.  As  to  the  time  for 
delivering  a  defence  in  such  cases,  see  0.  XXII.,  r.  3,  jfott, 
p.  268. 

2.  The  application  by  the  plaintiff  for  leave  to  enter  b.  S. 
iinal  judgment  under  the  last  preceding  Rule  shall  be  procedure 
made  by  summons  returnable  not  less  than  two  clear  days  ^y  *'""• 
after  service. 

No  time  is  limited  by  rule  within  which  the  plaintiff  must  make 
the  application.  It  may  be  presumed,  however,  that  such  applica- 
tion will  not  be  entertained  unless  made  at  an  early  opportunity. 

3.  The  defendant  may  show  cause  against  such  appli-  B.  8. 
cation  by  offering  to  bring  into  Court  the  sum  indorsed  showing 
on  the  writ,  or  by  affidavit.    In  such  affidavit  he  shall  '^""' 
state  whether  the  defence  he  alleges  goes  to  the  whole  or 

to  part  only,  and  if  so,  to  what  part,  of  the  plaintiff's 
claim.  And  the  judge  may,  if  he  think  fit,  order  the 
defendant  to  attend  and  be  examined  upon  oath ;  or  to 
produce  any  books  or  documents  or  copies  of  or  extracts 
therefrom. 

Compare  the  language  of  this  rule  with  Order  la,  which  em- 
powers the  defendant  to  satisfy  the  judge  by  "  affidavit  (tr  other- 
rrUr,**  that  he  has  a  good  defence ;  and  see  on  this  point  Shelford 
v.  lAmth  SaiUray,  4  Fx.  T).  317,  C.  A. 

The  grounds  given  in  this  ndc  and  in  rule  la  for  aUowing  the 
defendant  to  d^end  arc  : — an  offer  to  bring  the  amoant  into 
Court ;  satisfying  the  juage  that  he  has  a  good  defence  on  the 
merits ;  disclosing  such  facts  as  the  judge  thinks  sufficient  to 
entitle  him  to  defend. 

The  facts  are  to  be  shown  by  affidavit,  subject  to  the  power  of 
directing  an  oral  examination  or  the  pixxluction  of  books  or  docu- 
ments. Where  leave  to  defend  has  been  given,  an  appeal  against 
the  discretion  thus  exercised  will  hanlly  ever  be  entertained: 
Papayanni  v.  CoutjM*,  W.  N.,  1880,  p.  109,  C.  A.  The  order  is 
only  intended  to  apply  to  such  cases  as  are  already  undefended : 
Thompson  v.  Marshall,  28  W.  R.  220,  G.  A.  Judgment  ought  not 
to  be  ordered  if  the  defendant  can  show  a  prima  facie  defence,  or 
eati^  the  judge  that  he  ought  to  be  aUowed  to  interrogate  the 
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Defence 
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plaintiff:  Ilarn'wn  v.  Jiottenlinm,  26  W.  R.  362,  C.  A.  For  the 
purpose  of  resisting  the  plaintiff's  <ip])li cation,  hearsay  evidence  is 
not  to  l>c  shut  out :  Ihid,  Although  the  claim  may  l)e  undisputed, 
the  existence  of  a  counter  claim  connected  with  the  same  trans- 
action may  be  sufficient  to  entitle  the  defendant  to  defend :  AngUu 
Italian  Jiank  v.  Darit*,  38  L.  T.  197,  C.  A. ;  and  a  set-off  entitles 
him  to  defend:  (iroonw  y,  liafhhoncy  41  L.  T.  591.  Where  the 
nature  of  the  claim  involves  the  taking  of  accounts  between  the 
parties,  this  onlcr  is  not  applicable  :  Wallinfifttrd  v.  Mutual 
Society,  B  App.  Cas.  685,  H.  L.  :  sec  the  general  principles  as  to 
leave  to  defend  stated  by  Loixl  Blackbuin,  at  p.  706.  A  mere 
affidavit  that  there  is  a  defence  is  not  sufficient.  But  where  the 
affidavit  shows  what  the  defence  is,  and  gives  reason  for  thinking 
it  is  substantial,  and  will  be  sustained  by  evidence,  the  defendant 
ought  to  be  admitted  unconditionally  to  defend  :  livnnarleM  v. 
Mexquitay  1  Q.  B.  D.  416.  Where  the  defendant  is  a  surety,  and 
he  has  cot  acknowledged  his  indebtedness,  and  there  is  nothing  to 
show  that  the  defence  is  merely  for  delay,  he  is  entitled  to  put  the 
plaintiff  to  proof  of  his  claim,  and  will  Ixj  admitted  to  defend : 
Lloyd's  Jiankin/f  Co,  v.  Oyh'y  1  Ex.  D.  262.  As  to  conditional 
leave  to  defend',  see  Jiay  v.  Barhcr,  4  Ex.  D.  279  C.  A.,  and  27 
W.  R.  745. 

A  defendant  is  not  entitled  to  defend  as  of  right  by  bringing  the 
sum  claimed  into  court.  The  provisions  of  this  rule  must  l>e  ixaid 
subject  to  the  provisions  of  r.  la  :  Crunqt  v.  Cavcndinh^  5  Ex.  D, 
211,0.  A. 

See  Forms  H.  Nos.  4 — 7,  j^o^t,  p.  578. 

The  judge  may,  in  his  discretion,  allow  the  plaintiff  to  file 
affidavits  in  reply  to  the  defendant's  affidavit :  I)ari»  v.  Spencff 
L.  R.  1  C.  P.  D.  719 ;  Girrin  v.  ari'jte,  13  Ch.  D.  174,  M.  R.  ; 
Itotheram  v.  Prititj  49  L.  J.,  C.  P.  106  ;  see  too  s.  45  of  the  C.  L.  P. 
Act,  1864. 

As  to  tne  grounds  on  which  a  defence  was  allowed  in  the  analogous 
pix)cedure  under  the  Bills  of  Exchange  Act,  see  Agra  Bank  v. 
Lcighton,  2  L.  R.  Ex.  66. 

4.  If  it  appear  that  the  defence  set  up  by  the  defen- 
dant applies  only  to  a  part  of  the  plaintiff's  claim,  or 
that  any  part  of  his  claim  is  admitted  to  be  due,  the 
plaintiff  shall  have  judgment  forth^dth  for  such  part  of 
his  claim  as  the  defence  does  not  apply  to  or  as  is  ad- 
mitted to  be  due,  subject  to  such  terms,  if  any,  as  to  sus- 
j)ending  execution,  or  the  payment  of  the  amount  levied 
or  any  part  thereof  into  Court  by  the  sheriJf,  the  taxa- 
tion of  costs,  or  othenvise,  as  the  judge  may  think  fit. 
And  the  defendant  may  be  allowed  to  defend  as  to  the 
residue  of  the  plaintiffs  claim. 

See  Hanmer  v.  Flight,  24  W.  R.  346,  C.  P.  U  ;  36  L.  T.  279.  C.  A., 
for  an  application  of  this  rule.  Where  jmrt  of  the  claim  is  clearly 
due  and  the  rest  disputable,  there  is  no  power  to  give  leave  to  de- 
fend on  the  condition  that  the  defendant  pays  the  plaintiff  the  por- 
tion admittedly  due.  The  proper  order  is  judgment  for  that  portion 
and  leave  to  defend  as  to  tne  i-cst :  Dm  nix  v.  Srynumr,  4  Ex.  D.  80. 

5.  If  it  ap})ears  to  the  judge  that  any  defendant  has 
a  good  defence  to  or  ought  to  be  permitted  to  defend  the 
action,  i  nd  that   any  other  defendant    has  not  such. 
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defence,  and  ought  not  to  be  permitted  to  defend,  the     Order 
former  may  be  permitted  to  defend,  and  the  plaintiff     ^^'« 

shall  be  entitled  to  enter  final  judgment    against    the  ."LJ 1 

latter,  and  may  issue  execution  upon  such  judgment  with-  several 
out  prejudice  to  his  right  to  proceed  with  his  action  ^^cfendantjw 
against  the  former. 

See  O,  XIII.,  r.  4,  ante,  p.  217. 

6.  Leaye  to  defend  may  be  given  unconditionally  or  B.  6. 
subject  to  such  terms  as  to  giving  security,  or  otherwise,  uave  a\w 
as  the  Court  or  a  judge  may  think  fit.  dluonir''* 

See  note  to  r.  .3,  antr,  p.  223. 

Where  a  defendant  has  brouj^ht  money  into  court  a84,he  condi- 
tion o£  being  allowed  to  defend,  and  has  got  judgment,  he  is 
entitled  to  a  return  of  the  money  although  the  plaintiff  has 
given  notice  of  appeal :  Yorkuhire  Banking  Co,  v.  Beatson,  4 
C.  P.  D.  213. 


ORDER  XV.  Order 

XV. 

Application  for  Account  where  Writ  indorsed         — 

UNDER  Order  III.,  Rule  8. 

1.  In  default  of  appearance  to  a  summons  indorsed  b.i, 
under  Order  III.,  Rule  8,  and  after  appearance  unless  the  Application 
defendant,  by  affidavit  or  othenvise,  satisfy  the  Court  or  Ji'^j^JJJJJ^^ 
a  judge  that  there  is  some  preliminary  (luestion  to  be 
tried,  an  order  for  the  account  claimed,  with  all  directions 
now  usual  in  the  Court  of  Chancery  in  similar  coses, 
shall  be  forthwith  made. 

For  form  of  order,  see  Seton  on  Decrees,  p.  8,  ed.  4  ;  and  Oatti 
V.  Wrhstcr,  12  Ch.  D.  771.  'As  to  cost?*,  see  Bvanetj  v.  Elliott, 
W.  N.  1880,  p.  99,  M.  R. 

The  indorsement  refen-ed  to  is  an  indorsement  of  a  claim  for  an 
onliuary  account ;  such  as  a  partnership,  or  cxccutorshij),  or 
onlinary  trust  account.  It  does  not  apply  to  a  claim  for  account 
on  the  footing  of  "wilful  default,"  Ite  JUnvvn,  W.  N.  1882,  p.  44. 

There  were  a  lai-gc  numl)er  of  cases  in  the  Court  of  Chancery  in 
which  an  account  is  asked  for,  and  in  which,  in  the  absence  of 
aomc  exceptional  circumstances,  the  plaintiff  is  entitled  to  and 
obtained  an  oixlcr  for  an  account  as  a  matter  of  course  ;  and  when 
the  relief  sought  was  the  administration  of  a  deceased  jjerson's 
estate,  the  account  could,  in  .some  cases,  1x5  quickly  and  cheaply 
obtained  by  the  summary  process  called  an  administration  sum- 
mons, under  the  15  A:  l(i  Vict.  c.  8(>,  ss.  45,  47,  This  rule  j)rovides 
for  two  cases :  fii-st,  default  of  appearance :  in  which  case  the 
onler  will  be  made  as  of  rij^ht :  secondly,  a[)iieaTance  :  in  which 
cajw;  it  is  to  be  made  unless  the  defendant  shows  that  there  is  some 
question  which  ought  to  l)e  tried  first 

l8 
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Order  XV.      9.  An  application  for  such  order  as  mentioned  in  the 
^'^'      last  precedin<^  Rule  shall  be  made  by  sammons,  and  l)e 
B.  9.  supported  by  an  affidavit  filed  on  Iwhalf  of  the  plaintiff, 

Prncodure     stating  concisely  the  grounds  of  his  claim  to  an  account. 
luon ""'       ^^^  application  may  he  made  at  any  time  after  the  time 
for  entering  an  appearance  has  expired. 

An  affidavit  of  service  must  Ix;  filed  Ixjfore  the  application  can 
be  made  on  the  ground  of  default  of  appearance  :  O.  XIII.,  r.  2, 
ante,  p.  216. 


Or^rxn.  ORDER  XVI. 

Parties. 

^  !•  1.  All  pei-sons  may  be  joined  as  plaintiffs  in  whom  the 

piHintiffii.  right  to  any  relief  claimed  is  alleged  to  exist,  whether 
jiKiginent.  jointly,  scvenilly,  or  in  the  alternative.  And  judgment 
Cost  jjjay  i,e  jriven  for  such  one  or  more  of  the  plaintiffs  as 

may  be  found  to  be  entitled  to  relief,  for  such  relief  as  he 
or  they  may  be  entitled  to,  without  any  amendment. 
But  the  defendant,  though  unsuccessful,  shall  Ikj  entitled 
to  his  costs  occasioned  by  so  joining  any  person  or  per- 
sons who  shall  not  be  found  entitled  to  relief,  unless  the 
Comt  in  disposing  of  the  costs  of  the  action  shall  othcr- 
Avise  direct. 

The  changes  introduced  by  this  and  the  following  niles  of  this 
Order  are  very  material  changes.  In  nothing  has  therc  Ixxin  a 
stronger  contrast  Ixjtween  Common  Law  and  Chanceiy  procedure 
than  ill  their  doctrines  with  resiKXit  to  the  jwirties  who  ought  to  be 
l)ix)ught  before  the  Court. 

Subject  to  a  few  exceptions,  the  Common  Law  Courts  were 
rigidly  tied  down  to  disposing  of  claims  arising  between  exactly 
the  same  ])arties  upon  each  side,  and  in  the  same  rights.  They 
could  give  a  judgment  for  A.  against  {\,  or  against  C,  I),  and  A. 
but  they  could  not  give  reUef  of  one  sort  against  riand  of  another 
sort  against  JJ.  and  £. ;  nor  could  they  give  relief  of  one  kind  to 
^l.  and  of  another  kind  to  i?.,  or  of  one  kind  to  A.  and  Ji.  jointly, 
and  another  to  ^1.  separately.  All  the  plaintiffs,  if  more  than  one, 
had  to  be  jointly  entitled,  and  all  the  defendants  jointly  liable, 
with  i-esi>ect  to  every  single  matter  u]X)n  which  the  Court  was 
asked  to  adjudicate. 

in  Chancery,  on  the  other  hand,  the  course  was  to  deal  with  the 
controversy  or  transaction  forming  the  subject  matter  of  the 
action  as  a  whole,  and  endeavour  to  do  complete  justice  with 
itsjpect  to  it ;  and  for  that  object  the  Court  insisted  on  all  the 
mrties  interested  in  the  subject  matter  being  brought  before  it. 
The  extreme  strictness  of  this  rule  has  l)cen  usefully  relaxed  from 
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time  to  time  in  ways  which,  at  this  point,  it  is  not  necessary  to     Order 
specify  ;  but  in  the  main  it  has  not  been  departed  from.  XVI. 

The  result  has  been,  that  a  Court  of  Law  could  not  handle  the       r.  1 . 

matter  as  a  whole,  however  desirable  it  might  be  to  do  so ;  but 

was  obliged  to  confine  itself  to  the  specific  claim  of  one  person 
against  another.  A  Court  of  Equity  could  only  deal  with  the 
matter  as  a  whole,  whether  that  were  really  necessary  or  not,  and 
could  not  dispose  of  the  mutual  rights  of  particular  pei^ons  singly, 
however  convenient  it  might  be  to  do  so. 

The  Act  of  1873,  and  the  rules,  give  a  very  wide  latitude  as  to 
the  matters  which  may  be  disposed  of  in  an  action,  the  mode  in 
which  a  cause  may  be  dealt  with,  and  the  persons  who  may  be 
made  ])arties  to  it. 

By  s.  24  of  the  Act  of  1873,  ante,  p.  19,  the  plaintiff  may  seek  in 
any  action  to  enforce  any  claim  he  could  hitnerto  have  enforced 
in  any  Court  whether  of  law  or  equity.  The  defendant  may  raise 
any  defence  which  would  hitherto  have  been  good  either  at  law  or 
in  equity.  He  may  also  raise,  by  way  of  counter  claim,  not 
merely  a  pecuniary  set-off  but  anything  that  he  could  have  made 
the  subject  of  a  cross  action  or  suit.  And  he  may  make  such 
counter  claim  not  only  against  the  plaintiff,  but  against  any  third 
person,  if  only  it  be  connected  with  the  subject  of  the  action. 

The  Court  in  its  turn  is  l)ound  to  **  grant,  either  absolutely  or  on 
such  reasonable  terms  and  conditions  as  to  them  shall  seem  just, 
all  such  remedies  whatsoever  as  any  ot  the  parties  thcrcto  may 
ap])ear  to  be  entitled  to  in  rcsjxict  of  any  and  eveiy  legal  or 
equitable  claim  properly  brought  foi-ward  by  them  rcsjjcctively  in 
such  cause  or  matter  ;  so  that,  as  far  as  possible,  all  matters  so  in 
controversy  between  the  said  parties  respectively  may  be  com- 
I)letely  and  finally  determined,  and  all  multiplicity  of  legal  pro- 
ceedings concerning  any  of  such  matters  avoided."  (Act  of  1873, 
s.  24,  sub.-s.  7,  ante  J  p.  25.) 

On  the  other  hand,  the  first  clause  of  Rule  lii.poxf,  p.  234,  is 
equally  specific,  that  "  no  action  shall  be  defeated  by  reason  of  the 
misjoinder  of  parties,  and  the  Court  may  in  every  action  deal  with 
the  matters  in  controversy  so  far  as  regards  the  rights  and  interests 
of  the  parties  actually  before  it." 

The  provisions  of  this  Oi^er  relating  to  the  selection  of  parties, 
and  those  of  0.  XVII.,  relating  to  the  joinder  of  various  claims  in 
the  same  action  and  in  the  same  pleadings,  are  framed  so  as  to 
give  effect  to  the  provisions  just  referred  to. 

All  persons  claiming  any  relief,  jointly,  stveralhjy  or  in  tlw 
alternatirrj  may  be  made  plaintiffs :  Rule  1,  9iq)ra,  and  0.  XVII., 
r.  6,  pont,  p.  246. 

All  jjcrsons  against  whom  any  relief  is  claimed,, ;V>t«f///,  srrcrallt/j 
or  in  the.  alter nat ire,  may  be  made  defendants:  Rule  'i,  iwnt, 
J).  229.  And  the  defendants  need  not  all  be  interested  in  all  the 
j-elicf  claimed  or  all  the  causes  of  action  :  Rule  4.  See  also  Rules 
5  and  G,  pott,  p  230. 

It  is  not  necessary  that  cither  ])laintiff  or  defendant  should 
Ikj  concerned  in  all  the  matters  in  question  in  the  same  caimcity. 
Subject  to  a  few  qualifications,  either  may  be  concerned  j)ai'tly 
in  a  representative  capacity,  partly  ixjraeually  :  0.  XVII.,  rr.  3, 4, 
5,G,po9t,  p.  229. 

The  defendant  also  may,  as  co-defendants  to  his  counter-claim, 
bring  before  the  Court  i)ersons  not  already  i)artie8  against  whom 
he  seeks  any  relief  relating  to  or  connected  with  the  subject 
matter  of  the  suit :  s.  24,  sub-s.  3  of  the  Act  of  1873,  antCf  p. 
20.    See  0.  XIX.,  r.  3,  pout,  p.  249,  and  note  thereto. 
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Order  All  jMiiiics  may  l)c  added  iicccs«<an'  to  enaMc  the  Court  cffcctu- 

XYl.       ally  and  romiilctcl}'  to  adjudicate  uiwn  and  settle  all  the  questions 
rr.  1,  9.     involvctl  in  the  action  :  Ride  l^.ptud.  p.  234. 

The  prr'scnt  iii'c.  it  will  Imj  observed,  authonzes  the  joinder  a.^ 

j)laintiff8,  ii  "t  only  of  ))crsonK  claiminf^  jointly  or  in  the  altcniativc 
out   of  persons  claiminrj  neverally.      Accoixlinjjly,   where  cipht 
})ei"sons  bi'ou'rht  an  action  of  lilx?l,  it  was  held  that  they  miffht 
ri^litly  join,  thou«?h  no  joint  injurj'  was  shown,  and  they  would. 
iHjfore  the  Act,  have  had  to  brinof  eight  actions  :  Ji<H>th  v.  lirhnw, 
2  Q.  IJ.  I).  490.  ('.  A.     The  ojiinion  expressed  by  Jessel,  M.  R.,  in 
the.  earlier  case  of  Applrton  v.  Chaprl  Town  Paprr  Co.,  45  L.  J. 
Ch.  27(5,  Kccms  scaix*ely  consistent  wth  this  decision.     Of  course, 
in  such  a  case,  the  assessment  of  (Limaj^cs.  or  the  awanl  of  an}* 
other  relief,  should  l)e  sejiarate  :  Jitmth  v.  Jfri/tmr,  nhi  xttpra. 

As  to  the  combined  effect  of  this  Oixlcr  and  0.  XVII.,  sec  note 
to  r.  1  of  tlie  latter. 

Sec  Samuel  v.  SamiwL  12  Ch.  D.  152.  and  note  to  next  nile. 

E.  2.  2.  Where  an  action  has  been  commen(^ed  in  the  name 

Wrong  plain-  of  the  WFong  persoii  as  plaintiff,  or  where  it  is  doubtful 
ni!i»ti3ce  whether  it  has  been  commenced  in  the  name  of  the  rij^ht 
Amendment,  plaintiff  OF  plaintiffs,  the  Com-t  or  a  judj^e  may,  if  satis- 
fied that  it  has  been  so  commenced  throun^h  a  bona  fide 
mistake,  and  that  it  is  necessary  for  the  deteimination  of 
the  real  matter  in  dispute  so  to  do,  order  any  other  ]X)r- 
son  or  persons  to  be  substituted  or  added  as  plaintiff  or 
plaintiffs  upon  such  terms  as  may  seem  just. 

It  has  cften  happened  that  actions  have  l)ecn  inadvertently 
brouii^ht  by  the  wrong  person  :  as  by  ccxtui  rjvr  truMf,  instead  of 
trustee ;  by  mortgagor,  instead  of  mortgagee.  Often,  the  same 
mistake  has  been  made  where  it  was  a  matter  of  i-eal  difficulty  to 
say  which  of  two  persons  ought  to  sue:  as  in  the  case  <f  con- 
tracts made  by  agents,  as  to  which  it  is  often  a  (juestjon  of  nmch 
nicety  to  determine  who  ought  to  sue.  Though  the  C\)nimon 
Ijaw  Courts  had  the  largest  jwwers  of  adding  jwirties,  or  amending 
misdescriptions  of  parties,  they  had  no  power  to  substitute  one 
plaintiff  lor  another,  such  as  this  rule  confeix  :  see  JJr  (rrttdrr  v. 
Jiagardui^  L.  R.  7  C.  P.  409.  A  mistake  of  law  is  within  this 
inxle  :  Dnchet  v,  Oover,  6  Ch.  D,  82,  M.  R.  But  there  must  hare 
been  a  genuine  mistake  :  Cl&teet  t.  JliUiard,  4  Ch.  D.  41.3.  M.  K. 

One  of  seyeral  mortgagees  can  properly  bring  an  action  to  fore- 
close, making  his  co-mortgagees  defendants  if  they  will  not  join 
as  plaintiffs  :  Luke  v.  South  Kt-naington  Hotel  CikAI  Ch.  D.  121, 

C.  A.,  OTcrruling  Fiy,  J.  tW</,  7  Ch.  D.  789.  As  to  substitut- 
ing an  infant  cestui  que  trust  for  the  ti-ustce  as  plaintiff,  sec 
Tildesley  v.  HarpeVy  3  Ch.  D.  277.  As  to  the  conditions  on  which 
the  assignor  of  a  debt  will  be  added  as  plaintiff  when  an  action  is 
commenc^  by  the  assignee,  see  Turquund  v.  Feanm,  4  Q.  n.  \). 
280.  An  action  was  commenced  by  tenant  for  life,  on  a  lease. 
After  action  brought,  it  was  discoveitxl  that  she  had  no  jjower  to 
give  the  lease.  She  died  during  suit,  and  the  remainderman  was 
added  as  co-plaintiff  with  her  executor  :  Lung  v.  Crosgleg,  13  Ch. 

D.  388.  As  to  a  shareholder  making  the  comjiany  a  co-plaintiff 
in  an  action  against  the  directors,  see  Pender  v.  Lunhington,  6 
Ch.  D.  70;  Silher  lAglit  Co.  v.  Silher.  12  Ch.  D.  717.  When  it 
was  doubtful  whether  a  road-contractor  or  the  vestry  ought  to 
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sue  a  tramway  comjiany  whidi  Im'l  injuiXKl  the  road,  the  vestry      Order 
was  added  as  a  co-plaintiff :     Val  dv  Trarrrn  A»phaltr  Co.  v.       XVI. 
London  Tramvr-ay«  Co,^  48  L.  J.  C.  P.  312,  and  sec,  too,  Blackburn  rr.  9—4. 
Union  v.  Brooh»\  26  W.  R.  57.  

A  new  plaintiff  cannot  \y&  sii])stitiitcd  for  the  original  plaintiff 
except  by  the  consent  of  the  ori^nal  ])Iaintiff  :  Kindrn  v.  Carte, 
17  Ch.  D.  169.  In  that  ca««3  an  uncertificated  bankru))t  com- 
menced an  action  for  scr?ice!<  as  an  architect.  The  Court  on  the 
request  of  the  truHtcc,  added  the  trustee  as  a  co-plaintiff  under 
r.  13,  and  gave  him  the  conduct  of  the  action. 

See  r.  13,  ^//wf,  and  note  thereto,  p.  234. 

3.  All  persons  may  be   joined  as  defendants  against  B.  8. 
whom  the  ritrht  to  any  relief  is  alleged  to  exist,  whether  Dcfcnd*nt». 
jointly,  sevci-ally,  or  in  the  alternative.    And  judgment  Judgment, 
may  be  given  against  such  one  or  more  of  the  defendants 

as  may  i)e  found  to  be  liable,  according  to  their  resixjctive 
liabilities,  without  any  amendment. 

The  rale  here  laid  down  as  to  defendants  is  exactly  anaIo<^us  to 
that  given  as  to  plaintiffs,  by  rule  1  ;  and  it  has  received  a  similar 
construction.  In  Jltmtlurait  11  tj.  Co.  v.  Ij'ferre.  2  Ex.  D.  .301, 
C.  A.,  the  plaintiffs  souf^ht  to  enforce  a  contract  against  the  defen- 
dant on  the  ground  that  T.,  by  whom  it  was  made,  was  his  agent 
to  make  it.  The  Court  of  Apj^eal,  affirming  the  Exchequer  Divi- 
sion, ordered  T.  to  Ixj  added  as  a  defendant ;  the  plaintiff  claiming 
to  recover  against  him,  in  the  alternative  of  his  not  having  had 
authority  to  contract.  The  question  in  that  case  turned  on  the 
construction  of  r.  6.  It  was  not  necessary  to  decide  whether  under 
the  present  rule  T.  could  have  been  originally  mmle  a  defendant  ; 
and  Cockbum,  C.  J.,  exjiressed  doubt  u|K)n  the  jxiint.  The  con- 
st ruction  of  the  present  rule  came  before  the  Court  of  Api)cal 
upon  similar  facts,  on  apjieal  from  Hall,  V.-(\,  in  (liUd  v.  Sfrnnlng, 
."»  Ch.  I).  695.  The  action  was  for  trespass  to  land,  of  which  the 
plaintiff  was  lessee  under  W.  The  defence  was  a  right  of  way 
gmnted  by  W.  It  was  held  that  the  plaintiff  might  well  amend 
his  action  by  adding  W.  aA  a  defendant ;  claiming  against  him,  in 
case  the  right  of  way  was  established,  damages  for  breach  of 
<nvenant  for  quiet  enjovment.  Sec  also  Kdtrardu  v.  Lotrthvr, 
4,5  U  J.  C.  P.  417  ;  24  W'.  R.  434. 

The  two  following  rules,  4  and  5,  seem  to  Ijc  developments  of 
tlic  principle  laid  down  by  the  jirescnt  rule. 

4.  It  shall  not  be  necessary  that  every  defendant  to  *•  *• 
any  action  shall  be  interested  as  to  all  the  relief  thereby  n^ftnjijnts 
])rayed  for,   or  as   to  every  cause  of   action   included  ti-ifHt«nn 
therein  ;  but  the  C\)urt  or  a  judge  may  make  such  order  J"uViit""*^ 
(w  may  a])pear  jast  to  })revent  any  defendant  from  being 
cmbamissed   or  put    to  expense   by  being  required   to 

attend  any  proceedings  in  such  action  in  which  he  may 
have  no  interest. 

Sec  note  to  the  last  Rule,  and  Cox  v.  liarhr,  3  Ch.  D.  350, 
C.A. 

As  to  meaning  of  the  wonls  ^*  cause  of  action  "  in  this  nilc,  see 
note  to  O.  XVI I. ,  r.  l.y>(»«^  p.  242. 


230  RULES — ^PARTIES. 

Order         5.  The  plaintiff  may,  at  his  option,  join  as  parties  to 

*J^*  the  same  action  all  or  any  of  the  jx^rsons  severally,  or 

"    "~  '  jointly  and  severally,  liable  on  any  one  contract,  includ- 

B.  5.  ing  parties  to  bills  of  exchange  and  promissory  notes. 

S<«reral  (Ic.         Sec  note  to  r.  3. 

liable  .m  »ne      G.  U licrc  HI  any  action,  whether  founded  upon  con- 

^"^™*^^      tract  or  othenvise,  the  plaintiff  is  in  doubt  as  to  the  per- 

son  from  whom  he  is  entitled  to  redress,  he  may,  in  such 

fcnd^tH*^hi    manner  as  hereinafter  mentioned,  or  as  may  beprescribed 

d*^bt '       by  any  s^iecial  order,  join  two  or  more  defendants,  to  the 

intent  that  in  such  action  the  question  as  to  which,  if 

any,  of  the  defendants  is  liable,  and  to  what  extent,  may 

be  determined  as  between  all  parties  to  the  action. 

See  note  to  r.  3,  ante,  p.  229, 

^'  ''•  7.  Trustees,  executors,  and  administrators  may  sue  and 

ex^ci^tiT*  ^^  ®^^^  ^^^  behalf  of  or  as  representing  the  property  or 
anrucinlTnis.  cstatc  of  whicli  they  are  tnistees  or  representatives, 
tnitoni.  without  joining  any  of  the  parties  beneficially  interested 
in  the  trust  or  estate,  and  shall  be  considercd  as  repre- 
senting such  parties  in  the  action ;  but  the  Court  or  a 
judge  may,  at  any  stage  of  the  proceeduigs,  order  any  of 
such  parties  to  be  made  parties  to  the  action,  either  in 
addition  to  or  in  lieu  of  the  previously  existing  parties 
thereto. 

As  to  (Icninl  of  representative  character,  see  0.  XIX.,  r.  11, 
prxf,  p.  2'}ii, 

This  nilc  np])carR  to  be  founded  on  Rule  9  of  the  Chanceiy 
I'rocetlurc  Act,  15  &  16  Vict.  c.  8(J,  s.  42,  cnibodictl  in  Rule  11  of 
this  Onler,  posty  )>.  233. 

Thin  rule  a])plie8  to  actions  for  sale  and  i)ai-tition  under  the 
railition  Acta  :  tSfaee  v.  O'affty  8  Ch.  D.  451  ;  tSimjwm  v.  Denntj^ 
10  Ch.  D.  28.  In  an  action  for  itKiemjrtion  bare  trustees  of  the 
equity  of  ledemption  can  sue  without  the  parties  beneficially 
interested  being  joined  :  WilU  v.  Jrnnittg$,  13  Ch.  D.  639. 

Sec  also  Jtv  l(ev«,  15  Ch.  D.  41K),  as  to  ))aiiics  interested  in  an 
administration  decree,  and  Lttve»y  v.  Smithy  15  Ch.  D.  655,  as  to 
itxjtification  of  marriage  settlement,  also  l(e  Cooperf  yv,  N.  1882, 
p.  55. 

^'  ••  8.  Married  women  and  infants  may  respectively  sue  as 

woSiii^ai  d   phiintiffs  by  their  next  friends,  in  the  manner  practised 

hicinto.*"     in  the  Court  of  Chancery  before  the  passing  of  this  Act ; 

and  infants  may,  in  like  manner,  defend  any  action  by 

their  guardians  appointed  for  that   purpose.      Married 

women  may  also,  l)y  the  leave  of  the  Court  or  a  judge, 

sue  or  defend  without  their  husbands  and  without  a  next  . 

friend,  on  giving  such  security  (if  any)  for  costs  as  the 

Court  or  a  judge  may  require. 

As  to  the  same  person  being  the  next  friend  of  infant  plaintiffs, 
and  also  a  defendant  in  the  action,  see  LetrU  v.  Kobhn,  8  Ch.  D. 
591.    As  to  removing  the  next  friend  of  an  infant  plaintiff  for 
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refusing  to  join  in  an  apixjal,  sec  J)u  Pvj  v.  WcUford,  28  W,  R.  Order 
762.  XVI. 

Afiart  from  the  iwwer  given  by  this  rale  to  the  Court  or  n  judge  yy.  8  9. 
to  allow  a  married  woman  toRUC  or  defend  alone,  the  rules  appliC' 


able  to  married  women  l)cforc  the  Judicature  Acts  pa.<48cd,  still  Married 
apply.  Thiw  a  creditor  who  sues  a  marrietl  woman  having  sepa-  ^"»n*n« 
rate  estate  without  jiowerof  anticipation,  should  join  as  defendants 
her  husl)and  and  the  tnistecs  of  her  settlement :  Att/rtwd  v. 
Ckichentfrj  3  Q.  B.  D.  722,  C.  A.  And  where  an  action  is  brought 
to  charge  the  caniings  of  a  married  woman  which  arc  her  separate 
pro|)erty  under  the  Married  Women's  Pro|)erty  Act,  1870.  the 
husband  must  Ix;  joined  as  a  defendant :  llnneock^i  v.  Lahlneht, 
3  C.  P.  D.  197.  Where  a  marrietl  woman,  having  8c]mrate  estate, 
was  sued  jointly  with  her  husband,  and  without  s})ecial  leave 
ap|)eanMl  pcpaiatcly.  the  ])roceeding  was  held  to  Ik;  irregular,  but 
leave  to  defend  alone  was  given  :  Noel  v.  Xorl^  13  Ch.  D.  510. 
See  further  as  to  joining  the  tnistecs  of  a  married  woman  :  Collvtt 
V.  IJieh'HJtafi,  11  Ch.  D.  687,  and  Motrrr  v.  Jinllrr,  15  Ch.  D.  665. 

For  a  form  of  claim  and  decree  against  a  married  woman,  see 
Jfr'QHfeH  V.  Tvrnn%  30  W.  R.  80. 

Under  s.  11  of  the  Married  Women's  Proi)erty  Act,  1870  (33  k 
34  Vict.  c.  93),  a  married  woman  may  sue  alone  in  inspect  of  her 
earnings  or  other  se])aTate  estate  under  that  Act ;  but  in  other 
cases  a  married  woman  who  sues  to  recover  Hcpamte  estate,  should 
sue  by  next  friend,  making  her  husl>and  a  defendant :  llohcrtH  v. 
Km  nit ^  7  Ch.  D.  830.  Where  a  married  woman  sued  alone,  and 
the  defendant  ap]>Iied  to  have  the  action  stayed  on  tin's  ground, 
but  the  application  was  refused,  it  was  heldon  appeal  that  the  refusal 
of  the  application  was  equivalent  to  leave  to  sue  alone  under  this 
section  :  Kings  man  y.  Khufnman,  6  Q.  B.  D.  122,  C.  A. 

The  proper  course,  it  seems,  for  a  married  woman  who  wishes  to 
sue  or  defend  alone,  is  to  api»ly  B])ecially  for  leave  :  Xiwl  v.  Xod, 
13  Ch.  I).  510. 

Whether  security  for  costs  should  be  required  fmm  a  manied 
woman  or  her  next  friend,  and  if  so,  at  what  time,  is,  under  this 
rale,  a  matter  entirely  in  the  discretion  of  the  Court :  Martano  v. 
Mann,  14  Ch.  D.  419,  C.  A.  See,  too,  Xwl  r.  Noel,  13  Ch.  D.  610  ; 
Jirown,  V.  North,  30  W.  R.  530  C.  A. 

There  is  no  provision  for  filing  the  authority  given  by  a  married 
woman  to  her  next  friend  to  commence  an  action  for  her  :  Rogers 
V.  Horn,  26  W.  R.  432.  In  Sivann  v.  Sinnnu  43  L.  T.  530,  a  writ 
was  issued  by  a  person,  not  a  solicitor,  as  next  friend  of  a  married 
woman  without  employing  a  solicitor.  The  writ  was  set  aside  with 
costs  against  him.  Hee.too, Srhjott  v.  $SchJoft,  51  L.  J.  Ch.  368,  C.  A. 

A  married  woman  cannot  be  made  a  bankrapt  :  -fi>-y;.  Jones, 
12  Ch.  D.  484  C.  A. 

9.  Where  there  are  numerous  parties  having  the  same  E.  9. 
interest  in  one  action,  one  or  more  of  such  parties  may  Nnmcrou« 
sue  or  he  sued,  or  may  be  authorised  by  the  Court  to  JJme*^in''  ^^^ 
defend  in  such  action,  on  behalf  or  for  the  benefit  of  all  ^•"••'t. 
I)arties  so  interested. 

This  was  long  the  practice  of  the  Court  of  Chancery  :  see  Dan. 
Ch.  Pr.  pp.  207,  et  seq.,  1088,  e<l.  5  ;  Chanc.  Cons.  Ord.  XXXV., 
rale  20  ;  Morgan's  Acts  and  Orders,  551,  ed.  4. 

A  plaintiff  suing  under  this  rale  must  indorse  his  writ  accortl- 
ingly  :  See  O.  III.,  r.  4,  ante,  j).  187,  and  note  thereto. 

In  J)e  Hart  v.  Stecenwn,  1  Q.  B.  O.  313,  it  was  held  that  one 
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Order      part-owner  of  a  ship  might  sue  under  this  rule  on  behalf  of  him- 

XVI.       Pclf  and  his  co-owners  for  freight.    As  to  co-owners  of  a  ])atent, 

rr,  9 —     PPC  Shtrh<in  v.  Great  Ea*tern  Itailnraij^  16  Ch.  D.  59.   See  further 

10a.        as  to  bondholders  :  Frnaer  v.  Cooper,  W.  N.  1882.  p.  65. 

See  ^yaUon  v.  Carr^  17  Ch.  D,  19  C.  A.,  as  to  the  course  to  Ikj 

pursued  where  a  representative  action  is  brought,  and  one  of  the 

parties  rcprcscuted  is  dissatisfied  with  an  onler  made  therein. 
See  O.  LI.,  r.  4.  po»t,  p.  398.  and  note  thercto,as  to  test  actions 

and  the  consolidation  of  actions. 

.  As  to  costs,  see  lie  Mutual  Sttciety,  18  Ch.  D.  630. 

B«  9a.  ^*'  I'^  *"y  ^^^*^  "1  which  the  right  of  an  heir-at-law  or 

Pewonii        ^^^^  ^i^^t  ^^  ^^"  ^^  *  ^^*^  ^^^^^  depend  upon  the  constnic- 
api«intod  to  tiou  which  the  Court  may  put  upon  an  instrument,  and 
chw^"**    it  shall  not  he  known  or  be  difficult  to  ascertain  who  is 
(R.  8.  c.       or  are  such  heir-at-law  or  next  of  kin  or  class,  and  the 
r."?.)'  ^^^^'   ^^^^  shall  consider  that  in  order  to  save  exijense  or  for 
some  other  reason  it  will  be  convenient  to  have  the  ques- 
tion or  questions  of  construction  determined  before  such 
hear-at-law,  next  of  kin,  or  class  shall  have  been  aacer- 
tained  by  means  of  inquiry  or  othenvise,  the  Court  may 
ap]X)int  some  one  or  more  person  or  persons  to  represent 
such  heir-at-law,  next  of  Mn,  or  class,  and  the  judgment 
of  the  Court  in  the  presence  of  such  person  or  persons 
shall  be  binding  upon  the  party  or  parties  or  class  so 
represented. 

See  Iff  Pt'2>pitr*  Etttate,  4  Ch.  D.  230,  V.-C.  B. 

B.  10.  1<*.  Any  two  or  more  i)ers()n8  claiming,  or  being  liable 

rartiicni.  as  co-partncre,  may  sue  or  be  sued  in  the  name  of  their 
respective  firms,  if  any;  and  any  party  to  an  action  may 
in  8uch  case  apply  by  smnmons  to  a  judge  for  a  state- 
ment of  the  names  of  the  iMjnsons  who  arc  co-partners  in 
any  such  finn,  to  be  furnished  in  such  manner,  and  veri- 
fied on  oath  or  other^vise,  as  the  judge  may  direct. 

As  to  pn)ceedings  in  actions  by  and  against  partners  in  the 
name  of  the  finn,  see  0.  VI 1.,  r.  2,  antr,  p.  199  ;  0.  IX.,  r.  6,  ttnte, 
p.  202,  and  note  thereto;  O.  XII.,  r.  12,  nwfr,  p.  213;  O.  XIX., 
r.  W.jtottt,  ]).  256  ;  0.  XLII..  r.  S.posf,  j).  364. 

An  oitler  to  dihclose  the  names  of  j>artners  under  this  rule  is  not 
an  order  for  discoven'  within  the  nie<ining  of  0.  XXXI.,  r.  20  : 
J*ih-  V.  AVrwr,  24  \V.*R.  322.  Kx.  I). 

See  a  fomi  nf  oixler  under  this  nilc  in  the  AjUKindix  of  Forms  to 
the  llulcs  of  April,  1880,  7>r»«^  ]>.  580, 
Dissolution.  It  \^  very  doubtful  whether  the  rule  applies  to  the  case  of  a 
partner  who  ha^  <lissolve<l  iiartnership  before  action  brought, 
thoujrh  he  was  a  partner  when  the  debt  sued  on  wa§  contracted  : 
KrjMrtr  Young,  19  Ch.  D.  124,  C.  A. 

*)».  •  10a.  Any  person  carrying  on  business  in  the  name  of  a 
II  iirm  ap})arently  consisting  of  more  than  one  person  may 
r  flrm.  ^  ^^^  ^^  ^'^  name  of  such  firm. 
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Aa  to  proceedings  against  persons  sued  as  here  provided,  sec  0.  Order 
IXm  r.  6a,  ante,  p.  202,  and  note  thereto ;  and  0.  XII.,  r.  12b,  XVI. 
ante,  p.  213.  rr.  10a,  11. 

IR.  S.  C. 

11.  Subject  to  the  proviflioiis  of  the  Act,  and  these  June,  i876, 
Rules,  the  provisions  as  to  parties,  contained  in  section  ^^'^ 
42  of  15  and  IG  Victoria,  chapter  80,  shall  be  in  force  a®    '     ! 
to  actions  in  the  High  Court  of  Justice.  is  A^iVvfr?. 

C  86,  s.  42. 

By  the  Chancery  Procedure  Act,  l"*  &  10  Vict.,  c.  80,  s.  42,  it  is 
enacted  that :  It  shall  not  be  competent  to  any  defendant  in  any 
suit  in  the  «\id  Court  [that  is,  the  Court  of  Chancery]  to  take  any 
objection  for  want  of  parties  to  such  suit,  in  any  case  to  which  the 
rules  next  hereinafter  set  forth  extend  ;  and  such  rules  shall  be 
deemed  and  taken  as  ijart  of  the  law  and  practice  of  the  said 
Court,  and  any  law  or  practice  of  the  said  Court  inconsistent 
therewith  shall  be  and  is  liereby  abrogated  and  aunuUed : 

"  Bulb  1. — Any  residuary  lefratee  or  next  of  kin  may,  without 
serving  the  remaining  resitluary  legatees  or  next  of  kin,  have  a 
decree  for  the  administration  of  the  iMirsonal  estate  of  a  deceased 
person. 

'*  Rule  2. — Any  legatee  interested  in  a  legacy  charged  upon  real 
estate,  and  any  jxjrson  interested  in  the  proceeds  of  real  estate 
directed  to  be  sold,  may,  without  serving  any  other  legatee  or 
jwrson  interested  in  the  proceeds  of  the  estate,  have  a  decree  for 
the  administration  of  the  estate  of  a  deceased  person. 

**  Rule  3.— Any  residuary  devisee  or  heir  may,  without  serving 
any  co-residuary  devisee  or  co-heir,  have  a  like  decree. 

"  Rule  4. — Any  one  of  several  rentvU  qvr.  trust  under  any  deed 
or  instrument  may,  'without  serving  any  other  of  such  cestuU  one 
truMtf  have  a  decree  for  the  execution  of  the  trusts  of  the  deed  or 
instrument. 

"  Rule  5. — In  all  cases  of  suits  for  the  protection  of  property 
}X}nding  litigation,  and  in  all  cases  in  the  nature  of  waste,  one 
})cr8on  may  sue  on  behalf  of  himBclf  and  of  all  persons  having  the 
same  interest. 

"  Rule  6. — ^Any  executor,  administrator,  or  trustee  may  obtain 
a  decree  against  any  one  legatee,  next  of  kin,  or  cestui  que  trust 
for  the  administration  of  the  estate,  or  the  execution  of  the  trusts. 

**  Rule  7. — In  all  the  alK>ve  cases  the  Court,  if  it  shall  see  fit, 
may  require  any  other  i)crson  or  ixjrsons  to  be  made  a  party  or 
])arties  to  the  suit,  and  may,  if  it  shall  see  fit,  give  the  conduct  of 
the  suit  to  such  ])erson  as  it  may  deem  proixsr,  and  may  make  such 
onler  in  any  particular  case  as  it  may  deem  just  for  placing  the 
defendant  on  the  record  oti  the  same  footing  in  regarcl  to  costs  as 
other  parties  having  a  common  interest  with  him  in  the  matters 
in  question. 

*'  Rule  8. — In  all  the  above  cases  the  jxjrsons  who,  according  to 
the  present  practice  of  the  Court,  would  be  necessary  parties  to 
the  suit,  shall  be  served  with  notice  of  the  decree,  and  after  such 
notice  thej'  shall  be  bound  by  the  proceedings  in  the  same  manner 
as  if  they  had  been  originally  macle  iiarties  to  the  suit ;  and  they 
may,  by  an  order  of  coui-se,  have  lil)erty  to  attend  the  proceedings 
under  the  decree ;  and  any  party  so  served  may,  within  such  time 
as  shall  in  that  behalf  be  prescribed  by  the  general  order  of  the 
Lord  Chancellor,  apply  to  the  Court  to  add  to  the  decree.  (See 
Chanc.  Cons.  Oni  XXIII.  rule  18  ;  Dan.  Ch.  Pr.  363,  ed.  6.) 
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Order  "  Rule  9. — In  all  suits  concerning  i-eal  or  personal  estate,  which 

ZVI.       is  vested  in  trustees  under  a  will,  settlement,  or  otherwise,  such 

rr.  11 — 13.  trustees  shall  represent  the  persons  beneficially  interestetl  under 

the  trust,  in  the  same  manner  and  to  the  same  extent  as  the 

executors  or  administratoi-s,  in  suits  concerning  jxirsonal  estate, 
rci)resent  the  jiei'sons  beneficially  intci-estcd  in  such  personal 
estate  ;  and  in  such  cases  it  shall  not  be  necesf^ary  to  make  the 
pci-sons  Ijcncficially  interested  under  the  tiiists  parties  to  the  suit  ; 
l)ut  the  Court  may,  upon  consideration  of  the  matter,  on  the  hear- 
ing, if  it  shall  so  think  fit,  order  such  i)ersons,  or  any  of  them,  to 
Ijc  made  parties." 

For  cases  decided  upon  this  section,  see  Morgan's  Acts  and 
Orders,  j).  197,  ecL  4  ;  p.  187,  cd.  6  ;  Dan.  Ch.  Pr.,  pp.  192,  et  itcq 
358,  ed.  6. 

Compare  with  Rule  9  in  the  section  cited,  Rule  7  of  the  preseui 
Order,  antc^  p.  230. 


B.  12. 

Probate 
actiong. 


12.  Subject  as  last  aforesaid,  in  all  Probate  actions  tbc 
rules  as  to  parties,  heretofore  iu  use  iu  the  Court  of 
Probate,  shall  continue  to  be  in  force. 

12a.  Notice  of  a  judgment  or  order  pursuant  to  the 
Act  15  &  16  Vict.  c.  80,  s.  42,  on  an  infant  or  prson  of 
unsound  mind  not  so  found  by  inquisition  shall  txj  ser^-ed 
in  the  same  manner  as  a  Avrit  of  summons  in  an  action. 

This  rule  disjienses  with  the  necessity  of  a  special  direction  in 
such  case.  See  0.  IX.,  rr.  4,  5,  ante,  p.  202,  as  to  service  on 
infants  and  |)ei'sou8  of  unsound  mind. 

1 2b.  In  any  cause  for  the  administration  of  the  estate 
of  a  deceased  person,  no  party  to  the  cause  other  than  the 
executor  or  administrator  shall,  unless  by  leave  of  the 
Judge,  be  entitled  to  appear  either  in  Court  or  in  Cham- 


B.  18a. 

Scr\'lw  of 
notice  on 
infant  or 
IH'reon  of 
unsound 
mind. 

(R  8.  C, 
April,  1880, 
r.  7.) 

B.  19b. 

Parties  to 
administra- 
tion pro- 
cee<ling. 

April*,  i&o,  ^™  ^"  ^^^^  claim  of  any  person  not  a  party  to  the  cause 
'•«•)'  '  against  the  estate  of  the  deceased  in  respect  of  any  debt 
or  liability.  The  Judge  may  direct  any  other  party  to 
the  cause  to  appear,  either  in  addition  to  or  in  the  place 
of  the  executor  or  administrator,  upon  such  terms  as  to 
costs  or  other^nse  as  he  shall  think  fit. 

See  ''  cause  "  defined  by  s.  100  of  the  Act  of  1873,  ant/;  p.  92. 

*•  !'•  18.  No  action  shall  be  defeated  by  reason  of  the  mis- 

Mfqjoinder.  joinder  of  parties,  and  the  Court  may  in  every  action 
deal  with  the  matter  in  controversy  so  far  as  regards  the 
Amendment,  rights  and  interests  of  the  parties  actually  before  it.  The 
Court  or  a  judge  may,  at  any  stage  of  the  proceedings, 
either  upon  or  without  the  application  of  either  party, 
and  on  such  terms  as  may  appear  to  the  Court  or  a  judge 
to  be  just,  order  that  the  name  or  names  of  any  party  or 
parties,  whether  as  plaintiff  or  as  defendants,  improperly 
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joined  be  stnick  out,  and  that  the  name  or  names  of  any  Order 

party  or  parties,  whether  plaintiffs  or  defendants,  who  ^^* 
ought  to  have  been  joined,  or  whose  prcsence  before  the 


Court  may  be  necessary  in  order  to  enable    the    Court 
effectually  and  completely  to  adjudicate  upon  and  settle  all 
the  questions  involved  in  the  action,  be  added.    No  person  piaintiff : 
Bhall  be  added  as  a  plaintiff  suing  without  a  next  friend,  Next  Mend, 
or  as  the  next  friend  of  a  plaintiff  under  any  disability,  consent 
without    his  own    consent   thereto.     All   parties  whose 
names  are  so  added  as  defendants  shall  be  served  with  a  Defendant : 
sunmions  or  notice  in  manner  hereinafter  mentioned,  or 
in  such  manner  as  may  be  prescribed  by  any  special 
order,  and    the    proceeaings    as  against  them  shall  be 
deemed  to  have  begun  only  on  the  service  of  such  sum- 
mons or  notice. 

In  De  Hart  v.  Stevemum^  1  Q.  B.  D.  313,  one  part-owner  of  a 
phip  sued  for  freight,  on  behalf  of  himself  and  his  co-owners.  The 
defendant  asked  to  have  the  other  part-owners  added  as  plaintiffs 
under  this  rule,  in  order  to  have  the  benefit  of  their  liability  for 
costs.  The  Court  refused  to  make  the  order.  The  rule,  it  will  be 
seen,  says  expressly  that  a  plaintiff  is  not  to  be  added  without  his 
consent.  See  Pender  t.  LuHhingUm,^  Ch.  D.  70,  as  to  consent. 
The  consent  need  not  be  in  writing:  Cox  v.  James^  19  Ch.  D.  65. 
J).  134.  In  Norrh  v.  Beazley^  2  C.  P.  D.  80,  the  defendant,  sued 
uix)n  a  bill  of  exchange,  sought  to  add  a  company  as  defendants, 
on  the  ground  that  he  was  a  trustee  for  the  company  in  the  tralis- 
action  in  question,  and  that  the  company  had  cross  claims  against 
the  plaintiff  in  respect  of  the  same  transactions.  The  Court  re- 
fused the  application ;  but  were  careful  not  to  lay  do^Ti  the  rule 
that  a  defendant  could  never  be  added  at  the  instance  of  a  defen- 
dant. See  also  Harry  v.  Davei/,  2  Ch.  D.  721,  V.-C.  B.  In  an 
action  by  lessor  against  lessee  to  recover  the  demised  premises,  on 
the  ground  of  a  forfeiture,  the  Court  refused  to  allow  a  mortgagee 
of  the  lessee  to  come  in  and  be  made  a  jiarty  under  this  rule : 
Milh  V.  Griffith*,  45  L.  J.  Q.  B.  771.  In  Kino  v.  Jivdliin,  6  Ch.  D. 
]  60,  a  person  to  whom  the  defendant  had  assigned  his  interest 
jKindiiig  suit  was  added  as  a  defendant  by  order  made  at  the  triaL 
As  to  bankruptcy  of  some  of  several  defendants  jointly  and  seve- 
rally liable  to  plaintiff,  sec  IJayd  v.  Dlmmach^  7  Ch.  I).  398.  As 
to  the  bankruptcy  of  a  sole  defendant,  see  Barter  v.  Duheux^  7 
Q.  B.  D.  413,  C.  A.  In  Srear  v.  Zatmoft,  16  Ch.  D.  121,  C.  A.,  a 
trustee  in  bankruptcy  commenced  an  action,  and  then  assigned  his 
interest  pending  suit.  The  assignee  was  ordered  to  amend  the 
title  of  the  action,  and  to  introduce  such  averments  into  the  state- 
ment of  claim  as  would  disclose  his  title.  In  Afhley  v.  Taylor, 
10  Ch.  D.  768,  an  action  was  brought  against  three  defendants  for 
a  conspiracy  to  defraud;  one  died  intestate  during  suit.  The 
plaintiff  amended  his  claim  by  alleging  that  the  estate  of  the 
intestate  had  benefited  by  the  fraud,  and  under  this  rule  the  admi- 
nistrator was  added  as  a  defendant.  In  Hunter  v.  Yimng,  4  Kx. 
D.  266,  C.  A.,  the  estate  of  a  testator  had  been  distributed,  and 
an  unpaid  creditor  sued  the  residuary  legatee.  The  defendant 
demurred  on  the  ground  that  the  executor  was  not  joined.  The 
demurrer  was  overruled,  and  it  was  pointed  out  that  the  executor 
might,  if  necessary,  he  brought  in  under  r.  17  of  this  order. 

it  is  clear  that  whoever  might  originally  have  been  made  a 
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Order  l^rty  under  the  earlier  rules  of  this  Order  may  be  added  under 
XVI.  this  rule,  subject  to  such  terms  as  the  Court  may  think  just : 
rr.  18,  14.  Jfonduras  Ihj,  Co.  v.  Lrfetrc,  2  Ex.  D.  301,  C.  A. ;  Edwards  v. 
J^vrther,  45  L.  J.  C.  P.  417 ;  24  W.  R.  434. 

Fresh  (larties  cannot  be  added  after  final  judgment.  Thus 
where  a  jxjrjwtual  injunction  respecting  sewage  was  made  against 
a  niunicijjal  coriwmtion  and  its  o))eration  8us]x;nded  for  five  years, 
and  in  the  meantime  a  Icxial  board  has  succeeded  to  the  rights  and 
liabilities  of  the  corjwration,  the  Court  has  no  jjower  to  make  the 
local  boanl  parties  to  the  action  for  the  injunction  :  Att.^Gcnrral 
V.  Corporatum  of  JiirmifUfham,  15  Ch.  1).  423,  C.  A. 

Jn  3>/r  Wentinlnxtcr  Jimrery  Co.  v.  Hannah^  W.  N.  1877,  p.  35, 
C.  A.,  the  ])laintiffs  brought  their  action  and  made  their  case,  and 
the  decision  was  against  them.  T^hc  Court  refused  to  allow  them 
to  add  f ii3sh  plaintiffs  for  the  pur|)ose  of  setting  up  a  new  and 
inconsistent  case. 

A  defendant,  impro|)erly  made  so,  may  be  struck  out  at  his  own 
instance,  though  he  has  delivered  a  statement  of  defence  :  Vallanre 
V,  Jiirmintfhaw  Land  Cor2forati&n,2  Ch.  D.  3fi9,V.-C.  M.  Under 
an  onler  for  striking  out  one  defendant  and  giving  general  leave 
to  amend,  the  itlaintiff  may  not  strike  out  the  name  of  another 
defendant :  M'tftutr  v.  l)odd»,  11  Ch.  D.  436.  Where  in  an  action 
against  a  cor])oration,  one  of  its  officers  was  made  a  defendant 
merely  for  i)uri)oses  of  disco veiy  his  name  was  onlered  to  lie 
struck  out  under  this  rule  :   Wiii  n  v.  Church ,  9  Ch.  U.  552,  M.  R. 

See  further  note  to  rule  2. 

The  i)ractice  of  citing  to  see  proceedings  in  Probate  actions  is 
not  abolished  by  this  rule  :  Kennatray  v.  Kvnnatray^  1  P.  D.  148. 

With  resiKSct  to  the  right  of  a  defendant  to  bring  in  new  parties 
as  iMirties  to  a  counterclaim,  see  0.  XIX.,  r.  3,  ^w*^,  p.  249,  and 
note  thereto. 

With  res])ect  to  the  defendant's  right  to  bring  in  third  jiarties, 
not  for  the  puqwse  of  obtaining  present  relief  against  them,  but 
of  binding  them  by  the  judgment  in  the  action,  see  rr.  17,  ct  <r^., 
of  this  Order,  i^fra,  and  note  thereto. 

With  res])ect  to  the  addition  of  parties,  when  rendered  necessary 
by  death,  marriage,  or  devolution  of  estate,  or  other  like  cause,  see 
0.  L.,  po$t^  p.  385. 

The  practice  under  this  rule  has  superseded  pleas  in  abatement : 
0.  XIX.,  r.  IS, post,  p.  256 ;  and  also  it  seems  the  old  Chancery  prac- 
tice of  demurring  for  want  of  jmrtics :  Werdermann  v.  iiitci^te 
(ftntraU  d'lJlectHcite,  19  Ch.  D.  246,  C.  A, 

H.  14,  14.  Any  application  to  add  or  strike  out  or  substitute 

Anicndiiiciit  ^  plaintiff  or  defendant  may  be  made  to  the  Court  or  a 
hoir  and  jud^e  at  auv  time  before  trial  by  motion  or  summons, 
when  made.  J^^.  ^^  ^^^  ^^.-^j  ^^  ^^  ^^^^^  ^^  ^  Summary  manner. 

This  is  in  accordance  with  the  ])nictiee  of  the  Common  Law 
Courts,  In  Chancer}'  it  takes  the  place  of  the  common  order  to 
amend,  but  allows  much  greater  freedom  of  amendment  than 
could  have  been  had  under  that  order. 

The  application  is  not  to  be  made  ex  (larte  :  Tildvtdcy  v.  Harper, 
H  Ch.  D.  277,  y.-C.  H.,  but  see  0.  L.  r.  4  as  to  cases  under  that 
order.  It  should  usually  be  made  by  summons  at  cbambeis: 
WiUon  V.  Church,  9  Ch,  D.  552. 
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15.  "Whei*e  a  defendant    is    added,  unless   otherwise     Order 
ordered  by  the  Court  or  judge,  the  plaintiff  shall  file  an      ?7i*i7 

amended  copy  of  and  sue  out  a^vrit  of  summons,  and  ^ ; 

serve  such  new  defendant  with  such  writ  or  notice  in  lieu  B.  16. 

of  service  thereof  in  the  same  manner  as  original  dofen-  Amendment 
dants  are  ser^'ed.  wrliS  *"'* 

As  to  the  amendment  of  the  writ  in  general,  see  0.  XXVII., 
r.  11,  piMtf  p.  278,  and  note  thereto.  As  to  notice  in  lieu  of  service, 
see  O.  XI.,  r.  5,  and  note  thereto,  antCf  p.  210. 

As  to  consolidated  action,  see  Be  Worthy,  4  Ch.  D.  181, 

16.  If  a  statement  of  claim  has  been  delivered  pre-  B.  16. 
viously  to  such  defendant  being  added,  the  same  shall.  Amendment 
unless  otherwise  ordered  by  the  Court  or  judge,  be  amen-  Uftutemwit 
ded  in  such  manner  as  the  making  such  new  defendant  of  claim. 

a  party  shall  render  desirable,  and  a  copy  of  such  amen- 
ded statement  of  claim  shall  be  delivered  to  such  new 
defendant  at  the  time  Avhen  he  is  served  with  the  writ  of 
summons  or  notice  or  afterwards,  within  four  days  after 
his  appearance. 

17.  Where  a  defendant  is  or  claims  to  be  entitled  to  B.  17. 
contribution  or  indemnity,  or  any  other  remedy  or  relief  Power  to  d^. 
over  against  any  other  person,  or  where  from  any  other  qJStiona  as 
cause  it  appears  to  the  Court  or  a  judge  that  a  question  ag^iatthira 
in  the  action  should  be  determined  not  only  as  between  p*™**** 
the  plaintiff  and  defendant,  but  as  between  the  plaintiff, 
defendant,  and  any  other  person,  or  between  any  or  either 

of  them,  the  Court  or  a  judge  may,  on  notice  being  given 
to  such  last-mentioned  person,  make  such  order  as  may 
be  proper  for  having  the  question  so  determined. 

The  powers  of  adding  parties  given  by  the  previous  niles  of  this 
Order  are  given  for  the  purpose  of  securing  tliat  the  original  action 
shall  be  properly  constituted ;  that  the  i)er80UH  claiming  relief, 
jointly,  severally,  or  in  the  alternative,  shall  )ye  before  the  Court 
as  plaintiffs  ;  and  those  against  whom  relief  is  claimed,  jointly, 
severally,  or  in  the  alternative,  as  defenchints. 

But  s.  24,  sub-s.  3  of  the  Act  of  1873,  aHte,  p.  20,  enacts,  that  Thinl 
the  Court  may  give  relief  "  relating  to  or  connected  with  the  partica. 

original  subject  of  the  cause  or  matter ,  claimed 

against  any  other  person,  whether  already  a  imrty  to  the  same 
cause  or  matter  or  not,  who  shall  have  been  duly  served  with 
notice  in  writing  of  such  claim  pursuant  to  any  Rule  of  Court  or 
any  order  of  the  Court,  as  might  projxsrly  have  IxKsn  granted 
against  such  person  if  he  had  been  made  a  defendant  to  a  cause  duly 
instituted  by  the  same  defendant  for  the  like  pur}x>se ;  and  every 
person  served  with  any  such  notice  shall  thenceforth  be  deemed 
a  party  to  such  cause  or  matter,  vnth  the  same  rights  in  re8])ect  of 
his  defence  against  such  claim,  as  if  he  had  been  duly  sued  in  the 
ordinarv  wav  bv  such  defendant,"  The  terms  of  this  section  are 
very  wide,  wide  enough  to  give  the  defendant  a  right  to  sub- 
stantial relief  against  any  person  whatever,  provided  only  it  be 
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Order  conuected  with  the  origlDal  subject  matter.  But  the  rules  have 
ZYI.  not  been  so  framed  as  to  give  a  ])arty  proceeding  under  them  the 
r.  17.      full  benefit  of  the  section  :  See  per  Hellish,  L.  J.,  in  Trtltaten  v. 

Bray^  45  L.  J,  Ch.  113,  C.  A,    Under  the  rules,  a  defendant  can 

bring  in  a  thiid  party  in  but  two  ways ; — 

First,  he  may  make  him  defendant  to  a  counterclaim  ;  but  only 
as  co-defendant  with  the  original  plaintiff:  see  O.  XIX.,  r.  3, 
po»ty  p.  249. 

Secondly,  under  this  and  the  four  following  rules  he  may  bring 
in  third  parties  in  cases  in  which  questions  a'rise  in  an  action  which 
it  is  important  to  have  conclusively  settled,  not  only  as  between 
the  plaintiff  and  defendant,  between  whom  they  originally  arise, 
but  also  between  other  persons.    The  object,  however,  in  that  case 
is  not  to  enable  a  defendant  to  obtain  any  actual  present  relief 
against  the  third  person,  but  only  to  secure  a  binding  decision, 
with  a  view  to  future  relief.     Trrlearen.  v.  Jiray^  uhl  tupra  ;  see 
Padwhk  V.  Scott,  2  Ch.  D.  73H,  V.-C.  H. ;  The  CartnhnrH,  5  P.  D. 
59,  C.  A.    As  to  subsequent  proceedings  between  the  defendant  and 
the  thiitl  party,  see  ihid,  at  p.  02,  jier  James,  L.  J,    Where,  how- 
ever, the  person  against  whom  relief  is  sought  under  this  rule  is  a 
co-defendant,  it  seems  the  whole  matter  may  in  appropriate  cases 
be  worked  out  in  the  same  action.    Thus  in  an  action  against 
trustees  for  breach  of  trust,  one  trustee  claimed  contribution  from 
his  CO. trustee  as  being  primarily  liable  for  the  breach  of  trust.    A 
decree  for  an  account  and  i)ayment  having  been  made  against  the 
trustees,  it  was  held  on  further  consideration  that  the  trustee 
claiming  contribution  was  entitled  to  an  enquiry  as  between  him- 
self and  his  co-trustee  how  and  in  what  proportions  the  sums 
ordered  to  be  paid  to  the  ecHtiu  que  tru*t  should  be  borne  and 
paid  :  Jiutlcr  v.  JJutler,  14  Ch.  D.  329  ;  see  the  form  of  the  decree 
at  p.  334. 
Two  cases  are  mentioned  in  rule  17 : — 

Ist.  Where  a  defendant  claims  to  be  entitled  to  contribution, 

indemnity,  or  other  remedy  or  relief  over  against  any  other 

person. 

In  such  cases  it  is  obviously  desirable, on  the  one  hand,  that  the 

question  of  the  defendant's  liability  to  the  plaintiff  should  be  finally 

settled  once  for  all,  so  that  the  decision  should  be  binding  :i^ 

against  the  jxirson  from  whom  he  seeks  relief  over.    On  the  other 

hand,  it  is  equally  obvious  that  such  person  ought  to  have  an  oj). 

portunity  of  intervening  in  the  action,  and  resisting  the  decibion 

which  is  to  bind  him. 

Three  examples  of  this  kind  are  given  in  form  No.  I,  Apiicndix  (B) 
to  the  Act  of  1875,  7w##,  p.  474.    The  first  is  the  case  of  an  action 
against  a  surety,  who  claims  contribution  from  another  person  as 
co-surety.    The  second,  an  action  against  the  acceptor  of  a  bill  of 
exchange,  who  claims  to  be  indemnified  by  another  ]jerson  on  the 
ground  that  the  bill  was  accxipted  for  his  acoommcidation.    The 
third,  an  action  on  a  contract  of  sale,  in  which  the  defendant 
claims  to  be  indemnified  by  another  on  the  ground  that  he  made 
the  contract  as  his  agent.    See  Exjmrte  Smith,  2  Ch.  D.  51,  C.  A., 
and  see  further  Central  African  Trading  Qk  v.  Grove,  40  L.  T. 
640,  C.  A. 
2nd.  The  second  case  is  where  from  any  other  cause  it  appears 
to  the  Court  or  a  Judge  that  a  question  iii  the  action  should 
be  determined,  not  only  as  between  the  plaintiff  and  defen- 
dant, but  as  between  the  plaintiff  and  defendant  and  any 
other  person,  or  between  any  or  either  of  them. 
In  order  to  justify  an  order  for  bringing  in  a  thiid  party  under 
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this  rule,  it  is  not  necessary  that  such  third  party  be  interested  in  (Mir 
the  whole  subject  matter  of  the  plaintiff  s  action  against  the  defen*  XYI. 
dant.     It  is  enough  to  show  any  substantial  question  arising  in      ^ ,  X7. 

the  action  which  it  is  desirable  to  have  decided  also  as  between        ' ! 

the  defendant  and  the  third  party:  Swansea  ShippiiLg  Cki,  t. 
Duncan,  1  Q.  B.  D.  644,  C.  A.  Thus,  where  the  action  was  against 
charterers  for  not  unloading  according  to  the  custom  of  the  port 
of  discharge,  the  defendants  were  allowed  to  bring  in  persons  to 
whom  they  had  sold  the  cargo  under  terms  which  bound  them  to 
take  delivery  according  to  the  custom  of  the  port ;  in'  order  to 
bind  them  by  the  decision  of  the  one  question  whether  the  ship 
was  or  was  not  discharged  as  fast  as  the  custom  of  the  port  re- 
ouired :  Ihiil.  So,  in  an  action  for  not  accepting  goods,  the 
defence  being  raised,  amongst  others,  that  the  go<^  were  not 
according  to  contract,  the  defendants  were  allowed  to  bring  in  the 
persons  to  whom  they  had  re-sold  on  the  same  terms,  in  order  to 
bind  them  by  the  decision  as  to  the  quality  of  the  goods  :  Benelte 
V.  FroH,  1  Q.  B.  D.  419. 

But  the  exercise  of  the  power  is  discretionary,  and  the  Court  oucretloii. 
will  not  bring  in  the  third  ])arty  if  the  plaintiff  would  be  preju- 
diced thereby  in  the  prosecution  of  his  action  :  Bower  v.  Uartleij^ 
1  Q.  B.  D.  652,  C.  A.  See,  for  example,  Auoeiated  ILnne  Co,  v. 
Whiehoord,  8  Gh.  D.  457  ;  Wye  Valley  llailieay  Co,  v.  IlaweM,  16 
Ch.  D.  489,  C.  A.,  where  leave  to  serve  third  party  notices  was 
refused  on  this  ground. 

In  Ilorieell  v.  London  General  Omnihwi  Qk^  L.  K.  2  Ex.  D.  365, 
C.  A,,  the  action  was  for  injuries  alleged  to  have  been  caused  by 
the  n^Ugence  of  the  defendants'  Hervauts.  The  defendants  sought 
to  bring  in  the  London  Tramways  Co.,  on  the  ground  that  the 
mischief  was  caused  by  the  negligence  of  its  servants,  not  of  the 
defendants'.  The  Court  of  Api^eal,  overruling  the  Exchequer 
Division,  held  that  the  case  was  not  within  the  rules.  See  also 
Uarry  v.  Davey,  L.  R.  2  Ch.  D.  721,  V.-C.  B. 

In  Fowler  v.  Knoop,  36  L.  T.  219  ;  W.  N.  1877,  p.  68,  Ex.  D.,  it  pourth 
was  held  that  a  third  party  brought  in,  and  having  had  an  order  iMurty. 
giving  him  liberty  to  defend  the  action,  under  r.  21.  ]}o»t^  p.  214, 
may  himself  bring  in  a  fourth  party  from  whom  he  claims  in- 
demnity on  the  same  ground  upon  which  it  is  claimed  from  him. 
In  Walker  v.  lialfmr,  25  W.  R.  oil,  C.  P.  D.  and  Yorluhire 
Waggon  Co.,  v.  Ketrport  Coal  Co.,  5  Q.  B.  D.  268,  doubts  were 
expressed  upon  the  point.  In  Witham  v.  Vane^  49  L.  J.  Ch.  242, 
however,  Fry,  J.,  ordered  a  fourth  party  to  be  brought  in. 

Where  a  defendant  wishes  to  proceed  under  these  rules  to  bring  pjajj^ice 
in  a  thini  party,  the  course  is  to  obtain  an  order  ex  parte,  giving 
leave  to  serve  a  notice  on  the  third  party :  n*.  17, 18,  19  ;  Pvarwn 
V.  Lane,  W.  N.  1875,  p.  248,  Quain,  J.,  at  Chambers.  Although 
the  application  is  ex  parte  as  r^ardHthe  third  imrty,  notice  of  the 
application  should  be  given  to  the  plaintiff,  who  may  be  prejudi- 
cially affected  by  bringing  in  the  third  party,  and  is  therefore 
entitled  to  be  heard  :  Wye  Valley  Jlailway  (Jo,  v.  Ilawe*,  16  Ch. 
D.  489,  C.  A,  If  the  case  be  one  of  contribution,  indemnity,  or 
other  remedy  over  (and  these  are  the  cases  in  which  this  pi-ocedure 
is  commonly  put  in  force),  the  form  of  the  notice  is  given  by  r.  18, 
and  Form  1,  Appendix  B.,/w#f,  p.  474.  The  notice  (r.  18)  is  to 
be  served  like  a  writ  of  summons  ;  as  to  which  see  0.  IX.,  ante, 
p.  200.  It  may,  therefore,  be  served  out  of  the  jurisdiction  in  the 
same  cases  &s  a  writ  of  summons :  Swansea  Shipping  Co.  v. 
Duncan^  1  Q.  B.  D.  044,  C,  A.    The  party  served  may  either  api^t^r 
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Ordar      or  not  appear.    If  he  does  not  ap])ear,  the  consequence  is  that  he 

ZYI.       admits  tne  validity  of  the  jud^ieiit  in  the  original  action  :  r.  20  ; 

rr.  17,  18.  Horteell  v,  Landon,  Offwral  OmnUtuM  Cb,^  vH  itvpra.    If,  on  the 

other  hand,  he  ap})earB,  then  a  second  a]>plicatiou  must  be  made 

for  an  order  directing  to  what  extent,  if  any,  the  third  party  is  to 

be  Imund  by  the  decision  of  the  action,  and  to  what  extent  he  is 

to  \)c  entitled  to  intervene  in  the  conduct  of  the  action  :  H-MraHMra 

Shlppln{f   C(i,Y,  JJuHcan;  Jicneeke  v.  FroMt^  uhi  nupra,     U]¥)U 

this  the  plaintiff  is  entitled  to  be  heard,  as  his  interest  may  be  in 

same  cases  affected  :   liirwvr  v.  JIartlty ;    Jlor-fPt'll  v.  lAmdon 

General  Omnibun  (\k  ;  dthi  nupra. 

Costs.  The  question  of  costs  is  ordinarily  reserved,  to  be  dealt  with  at 

or  or  after  the  trial.    See  JirrucJte  v.  Front,  I  Q.  B.  D.  149.     See, 

however,  Jinjnon  v.  Godden  «V'  ^*.,  4  Ex.   1).  24G,  C.  A.,  where  a 

third  party  ap])ealed  from  the  order  bringing  him  in,  and  his 

apiieal  was  dismissed  with  costs.    It  was  held  that  the  ultimate 

result  could  not  affect  costs  so  incurred.    When  the  third  jjarty 

has  ap|)carcd  his  costs  may,  in  the  discretion  of  tlie  Court,  )xj 

ordered  to  1x5  jiaid  by  the  plaintiff  :   M'itftam  v,   law/',  28,  W.  11. 

812  ;  or  to  l)e  jMiid  by  the  defendant  :  JJa/tMon  v.  Shephvrdj  49 

L.  J.  Ex.  529,  C.  A. ;  or  to  Ijc  ))orne  by  himself  :    mUiamn  v, 

Stmth  J^Mtern  llaiUray,  2«  W.  R.  H.")2  ;  York»hirc   Wa^fftm   (K 

V.  NriTjwrt   QhiI   (\k*  5  Q.  B.  D.  2fi8 ;  or  he  may  1x5  ordered  to 

l)ay  thepUintiff'scostB  :  Hornby  v.  CardtreU,  8  Q.  R  D.  329,  C.  A, 

Co-<l(>ren-  Relief  by  way  of  counter-claim  against  a  co-defendant  is  con- 

danta.  fined  to  cases  where  the  relief  sought  is  connected  with  the  original 

cause  of  action,  and  the  ))laintiff  is  interested  in  it.    Note,  too. 

the  language  of  0.  XXII.  r.  ».     See  O.  XIX.,  r.  3,  and  note 

thereto,  y/rM^,  ]).  251,  as  to  counter-claims  against  co-defendants. 

If  «  defcntlant  claims  indemnity  against  a  co-defendant,  his 
projier  course  is  to  proceed  under  r.  17  ;  not  by  way  of  counter- 
claim :  iSirni'M  v.  Jiooth,  4  Ch.  D.  58(»,  M.  R.;  notwithstanding  a 
contrary  ruling  by  Hall,  V.-C,  in  the  earlier  case  of  Shfph4'rd  v, 
Beane,  L.  R.  2  Ch.  D.  223  ;  since  disapproved  by  the  same  judge  : 
JIarrin  v.   Gamble,  iS  Ch.  D.  748. 

The  form  of  notice  prescribed  by  the  next  rule  only  applies 
where  the  ])arty  against  whom  relief  is  sought  is  a  stranger  to  the 
action.  No  fonu  of  notice  is  provided  where  the  iierson  against 
whom  relief  is  claimed  is  a  co-defendant ;  but  usually  a  copy  of 
the  pleadings  of  the  defendants  claiming  such  relief,  is  oixlei^l  to 
be  delivered  by  way  of  notice  to  the  co-defendant  against  whom 
the  relief  is  sought :  Jiagot  v.  EuntoHj  11  Ch.  D.  392  ;  Marntr  v. 
Jiright,  11  Ch.  D.  394,  n.,  where  the  form  of  onier  is  given.  A 
mere  deliver}'  of  his  pleadings  by  the  defendant  to  his  co-defen- 
dant, without  any  order,  may  be  sufficient  notice :  FurnexM  v. 
Sotfth,  4  Ch.  D.  586  ;  Jivtler  v.  Jinfler,  14  Ch.  D.  329 ;  but  a 
purchase  by  a  defendant  of  the  jileadings  of  a  co-defendant  who 
claims  contribution  or  indemnity  from  him,  does  not  operate  as 
notice  to  the  former :  Steele  J}ixon,  28  W.  R.  796. 

As  to  discovery  by  or  from  thinl  parties,  see  O.  XXXI.,  rr. 
l,ll,i«<  p.  291,297. 

18.  Where  a  defendant  claims  to  be  entitled  to  contri- 
bution, indemnity,  or  other  remedy  or  relief  over  against 
any  person  not  a  party  to  the  action,  he  may,  by  leave  of 
Uic  Court  or  a  judge,  issue  a  notice  to  that  effect,  stamped 
with  the  seal  with  which  writs  of  summons  are  sealed. 
A  copy  of  such  notice  shall  be  fled  with  the  proper  officer 


Discover)'. 


B.18. 

Notice  to 
thint 
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and  served    on   such    jiersoii    accordino:    to    the    rules     Order 
relatinji;  to  the  senice  of  writs  of  summons.    The  notice  ^  ^Tl^oi 

shall  state  the  nature  and    gi'ounds  of  the  claim,  and   1 * 

sliall,  unless  otherwise  ordered  by  the  C^ourt  or  a  judge,  seniif. 
he  served  within  the  time  limited  for  delivering  his  state- 
ment of  defence.  Such  notice  may  be  in  the  form  or  to  Form, 
the  effect  of  the  Form  No.  1  in  the  Appendix  (B)  hereto, 
with  such  variations  as  circumstances  may  require,  and 
therewith  shall  be  served  a  copy  of  the  statement  of 
claim,  or  if  there  be  no  statement  of  claim,  then  a  copy 
of  the  writ  of  summons  in  the  action. 

For  the  form  here  referred  to,  see  pout  p.  474.    See  note  to  last 
rule. 


19.  When  under  Rule  17  of  this  order  it  is  made  to  B.  19. 
appear  to  the  Court  or  a  judge  at  any  time  before  or  at  court  may 

given 


the  trial  that  a  question  in  the  action  should  be  deter-  JJ^*  '*°^**^" 


mined,  not  only  ajs  between  the  plaintiff  and  defendant, 
but  as  between  the  plaintiff  and  the  defendant  and  any 
other  person,  or  between  any  or  either  of  them,  the 
Court  or  a  judge,  before  or  at  the  time  of  making  the 
order  for  having  such  question  detenniued,  shall  direct 
such  notice  to  be  given  by  the  plaintiff  at  such  time  and 
to  such  person  and  in  such  manner  as  may  be  thought 
proper,  and  if  made  at  the  trial  the  judge  may  postpone 
sncn  trial  as  he  may  think  fit. 

See  note  to  r.  17,  antdf  p.  237. 

20.  If  a  person  not  a  party  to  the  action,  who  is  served  *•  >©• 

as  mentioned  in  Rule  18,  desires  to  dispute  the  plaintiff's  ^p^}!J*^ 
claim  in  the  action  as  against  the  defendant  on  whose  puty. 
behalf  the  notice  has  been  given,  he  must  enter  an  ap- 
pearance in  the  action  within  eight  days  from  the  service 
of  the  notice.     In  default  of  his  so  doing,  he  shall  be  De&ait 
deemed  to  admit  the  validitv  of  the  judgment  obtained 
against  such  defendant,  whether  obtained  by  consent  or 
otherwise.    Provided  always,  that  a  person  so  ser\'ed  and 
failing  to  appear  within  the  said  period  of  eight  days 
mav  apply  to  the  Court  or  a  judge  for  leave  to  appear, 
and  such  leave  may  be  given  upon  such  terms,  if  any, 
as  the  Court  or  a  judge  shall  think  fit. 

As  to  appearance,  see  O.  XII.,  antef  p.  210. 

21.  If  a  person  not  a  party  to  the  action  served  under  B.  21. 
these  rules  appears  pursuant    to   the  notice,  the  party  Direction  as 
^ving  the  notice  may  apply  to  thQ  Comt  or  a  judge  for  dSterafni^g 
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Order 
XVI. 
r.  21. 

question  ia 
action. 


directions  as  to  the  mode  of  having  the  question  in  the 
action  determined ;  and  the  Com't  or  a  judge,  upon  the 
hearing  of  such  application,  may,  if  it  shall  appear 
desirable  so  to  do,  give  the  person  so  served  liberty  to 
defend  the  action  upon  such  terms  as  shall  seem  just,  and 
may  direct  such  pleadings  to  be  delivered,  or  such  amend- 
ments in  any  pleadings  to  be  made,  and  generally  may 
direct  such  proceedings  to  be  taken,  and  give  such  direc- 
tions as  to  the  Court  or  a  judge  i^all  appear  proper  for 
having  the  question  most  conveniently  determined,  and 
as  to  the  mode  and  extent  in  or  to  which  the  person  so 
served  shall  be  bound  or  made  liable  by  the  decision  of 
the  question. 

Under  this  rule  when  the  third  party  has  appeared,  the  plaintiff 
may  get  discovery  of  documents  from  him  as  if  he  were  a  defendant : 
MaeallUter  v.  Biihop  of  Mochester,  5  C.  P.  D.  194.  In  mtham 
V.  Vane,  49  L.  J.  Ch.  242,  the  third  party  was  allowed  to  put  in 
a  statement  of  defence  to  those  ]x)rtionfl  of  the  statement  of  claim 
which  were  not  covered  by  the  defendant's  defence.  As  to  with- 
holding directions,  sec  Schneider  v.  Batt,  42  L.  T.  142  ;  as  to  dis- 
missing the  third  party,  see  Schneider  v.  Batt,  8  Q.  B.  D.  701, 
C.  A.    Sec  note  to  r.  17,  ante,  p.  237. 


Order 

xvn. 


ORDER  XVII. 
Joinder  of  Causes  of  Action. 


B.  1. 

When 
allowed. 


'1.  Subject  to  the  following  rules,  the  plaintiff  may 
unite  in  the  same  action  and  in  the  same  statement  of 
claim  several  causes  of  action,  but  if  it  appear  to  the 
Court  or  a  judge  that  any  such  causes  of  action  can- 
not be  conveniently  tried  or  disposed  of  together,  the 
Court  or  a  judge  may  order  separate  trials  of  anv  of  such 
causes  of  action  to  be  had,  or  may  make  such  other  order 
as  may  be  necessary  or  expedient  for  the  separate  diqxwal 
thereof. 

Before  the  Judicature  Acts  two  methods  of  limiting  the  scope  of 
an  action  were  in  use  ;  one  in  the  Common  Law  Courts,  the  other 
in  the  Court  of  Chancery.  At  Common  Law  the  matter  was 
affected  by  rules  of  a  highly  technical  character,  relating  to  forms 
of  action.  The  C.  L.  P.  Act,  1852,  s.  41,  authorised  the  joinder  of 
any  causes  of  action  In  one  action,  except  lepleyin  and  ejectment. 
The  restriction  that  remained  was  this ;  all  the  relief  claimed  in 
any  action  must  be  claimed  by  and  against  the  same  parties,  and 
in  the  same  rights.  This  Common  Law  doctrine  as  to  parties  is 
swept  away  by  the  earlier  rules  of  O.  XVI.,  amte,  p.  226.  The 
Court  of  Chancery  adopted  a  system  of  limitation  founded  upon 
consideration  of  the  subject  matter.    It  forbade  multifariousness, 
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that  is,  the  introduction  of  separate  and  distinct  objects  into  one  Order 

suit.    This  principle  is,  in  terms,  abolished  by  the  present  rule  :  ZYII. 

0>^  V.  Barker,  3  Ch,  D.  359,  C.  A.  r.  1. 
If,  then,  the  Common  Law  mode  of  limitation  by  reference  to 


parties,  and  the   Chancery  mode  of  limitation  by  reference  to  Joinder  of 
subject  matter  be  both  gone,  is  there  any  restriction  left,  other  JJ^^ /^ 
than  the  discretion  given  to  the  Coart  under  rr.  1,  8  and  9  of  this 
Older  ?   Or,  subject  to  that  discretion,  may  any  number  of  persons 
as  plaintiffs  sue  any  number  of  persons  as  defendants  ;  and  then 
set  up  in  the  action  any  claims,  however  unconnected  Avith  one 
another,  which  any  of  the  plaintiffs  can  make  against  any  of  the 
defendants  ?    The  question  is  not  free  from  difficulty.     But  its 
solution  may,  perhaps,  be  facilitated  by  construing  the  various 
rales  bearing  upon  the  question  with   careful  reference  to  the 
subject  matter  with  which  they  purport  to  deal,  and  the  context 
in  which  they  occur.    O.  XVL  deals  with  parties  to  actions,  not 
with  the  subject  matter  of  actions.     It  presupposes  an  action 
about  to  be  instituted  in  the  manner  directed  by  earlier  orders. 
It  presupposes,  therefore,  a  cause  of  action,  that  is  to  say,  a  set  of 
facts  wMch  give  or  may  give  to  some  one  a  right  to  legal  relief 
against  some  one  else.    And  the  order  proceeds  to  say  :  (r.  1)  that 
all  persons  may  be  joined  as  plaintiff  who  claim  7'elit'f  jointly, 
fleveially,  or  in  the  alternative  ;  and  (r.  3),  all  persons  may  be 
made  defendants  against  whom  any  relirf  is  claimed,  jointly, 
severally,  or  in  the  alternative.    R.  4  of  that  order,  it  is  true, 
says  that  the  defendants  need  not  all  be  interested  as  to  all  the 
relief  prayed,  or  every  cause  of  action  included  in  the  action.    But 
the  words  *'  cause  of  action  "  have  been  used  in  more  senses  than 
one,  and  the  sense  must  often  be  gathered  from  the  context. 
Sometimes  they  mean  a  fact ;  but  sometimes  also  a  legal  relation 
arising  from  that  fact.    Thus,  in  Cldld  v.  Stenningy  cited  below, 
the  fact  giving  a  right  of  action  against  either  defendant  was  the 
same,  viz.,  the  entry  upon  the  plaintiff's  laud.    But  the  causes  of 
action  were  different ;  against  one  it  was  trespass,  against  the 
other  breach  of  contract.    Having  regard  to  the  context,  ''cause 
of  action  "  in  the  rule  in  question  is  perhaps  used  in  the  latter 
sense.    If  this  l)e  so  then,  as  far  as  O.  XVI.  is  concerned,  there 
seems  to  be  no  question  of  bringing  several  transactions  into  the 
action,  but  only  of  bringing  parties  in,  with  reference  to  their 
right  or  liability  to  relief  by  reason  of  a  given  set  of  facts.    Thus, 
a  libel  is  published,  reflecting  upon  eight  people.    This  gives  each 
of  the  eight  a  right  to  relief,  though  not  necessarily  the  same 
relief.    Ther^ore  they  may  all  be  plaintiffs :  Booth  v.  Briwoe^  2 
Q.  B.  D.  496.    Two  firms  connected  in  business  write  trade  libels 
concerning  the  plaintiff  to  each  other.    Each  firms  circulates  the 
letters  of  the  otner.    They  may  both  be  made  defendants :  Defilla 
v.  Schunks  ^  Co,,  W.  N.  1880,  p.  96,  C.  P.  D.    A  contract  is  made 
and  broken.    This  gives  a  right  to  relief  against  the  principal  for 
whom  it  was  made,  if  the  agent  was  authorised  to  make  it; 
against  the  agent,  if  he  was  not.    Therefore  both  may  be  made 
defendants :   Honduras  By,  Co,  v.   Lrfevre,  2  Ex.  D.  301.     A 
trespass  is  committed.    This  gives  a  right  to  relief  against  the 
trespasser,  or  against  the  person  who  has  covenanted  for  quiet 
enjoyment,  according  as  the  fact  may  turn  out.    Both  may  be 
made  defendants :  Child  v.  Stenning,  6  Ch.  D.  695,  0.  A.    A  bill 
of  exchange  is  dishonoured.     The  holder  is  entitled  to  relief 
against  acceptor,  drawer,  and  indorser,  and  may  therefore  join 
them  as  defendants  ;  O.  XVI.,  r.  5,  ante,  p.  230. 

M  2 
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B.9. 

Action  for 
land 


Order  Oitler  XVII.  purports  to  deal  with  an  entirely  diiferent  subject. 

XVII.      It  has  to  ilo,  not  with  the  selection  of  parties,  but  with  the  intro- 

TT,  1,  2.    duction  of  subject  matters  into  an  action ;   and  in  this  order 

alone,  it  would  seem,  we  must  look  for  authority  to  combine 

ditferent 
ology  is 
"  causes 

slight  modification  from  s.  41  of  the  C.  L.  P.  Act,  1852,  the  words 
"  cause  of  action  "  ought  to  receive  the  same  construction  that 
they  received  in  that  section  :  see  BtiMros  v.  WUite^  1 Q.  B.  D.  423. 
That  is  to  say,  the  rule  must  be  taken  to  include  not  only  different 
legal  relations  arising  out  of  the  same  transaction,  but  separate 
and  independent  transactions.  Then  r.  1  says  that  *'  the  plaintiff 
may  unite  in  the  same  action  several  causes  of  action."  So  far  as 
concerns  plaintiffs,  in  the  several  causes  of  action,  this  rule  seems 
clearly  to  contemplate  identity  of  parties.  As  to  defendants, 
nothing  is  expressed.  But  **  causes  of  action,"  in  an  order  deaUug 
not  with  parties  but  with  subject  matters,  may  well  be  read. 
"  causes  of  action  between  the  same  parties."  And  this  view  is 
strengthened  by  the  fact  that  the  following  rules  go  on  to  provide 
expressly  for  cases  in  which  claims  not  strictly  betwejen  the  ^une 
parties,  or  between  the  same  parties  but  not  in  the  same  right, 
may  be  joined.  In  one  instance,  that  of  joint  and  several  claims 
by  plainti^,  they  are  expressly  limited  to  those  against  the  same 
defendant  (r.  6). 

The  reasoning  may  be  summed  up  thus.  O.  XVI..  dealing  with 
parties,  assumes  an  ascertained  subject  matter.  O.  XVII.,  dealing 
with  subject  matters,  assumes  ascertained  parties.  There  must, 
therefore,  be  either  identity  of  subject  matter,  in  which  case 
O.  XVI.  gives  ample  liberty  in  the  choice  of  parties  ;  or  identity 
of  parties,  in  whicn  case  O.  XVII.  gives  a  like  liberty  in  the  choice 
of  subject  mattei-s.  See  this  passage  cited  and  approved  in  Smith 
V.  Richardson^  4  C.  P.  D.  at  116.  In  that  case  the  purchaser  of 
goods  gave  a  bill  for  the  prices,  which  was  dishonoured.  The 
vendor  of  the  goods  and  the  holder  of  the  bill  both  sued  the 
purchaser  in  one  action,  one  claiming  for  the  price,  the  otjier 
claiming  on  the  bill    The  claim  was  held  embarrassing. 

It  is  clear  that  under  this  rale  a  plaintiff  may  join  two  separate 
alternative  causes  of  action  against  the  same  defendant :  Bctgot  v. 
Eoitany  7  Ch.  D.  1,  C.  A. 

As  to  the  hearing  where  alternative  relief  is  claimed,  see  Child 
V.  StenniTig,  7  Ch.  D.  413.  A  claim  for  inconsistent  altematlTe 
relief  by  different  plaintiffs,  will  be  disallowed  as  embarrassing : 
Smith  V.  Richardson,  4  C.  P.  D.  112. 

No  practical  difficulty  has  ever  been  fonnd  to  arise  from  the 
power  of  joinder  given  by  the  G.  L.  P.  Act.  Plaintiffs  have  too 
much  regard  for  their  own  interest  to  confuse  their  cases  by  an 
inconvenient  combination  of  claims. 

As  to  the  mode  of  pleading  several  distinct  causes  of  actioni  see 
0.  XIX.,  r.  9 J  post y  p.  265. 


2.  No  cause  of  action  shall,  unless  by  leave  of  the 
Court  or  a  judge,  be  joined  with  an  action  for  the  re- 
covery of  land,  except  claims  in  respect  of  mesne  profits 
or  arrears  of  rent  in  respect  of  the  premises  claimed, 
or  any  part  thereof,  and  (bmages  for  breach  of  any  con- 
tract under  which  the  same  or  any  part  thereof  are  held. 
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Fonnerly  no  claim  could  be  joined  with  a  claim  for  possession  Order 
in  ejectment,  except  a  claim  for  mesne  profits  in  the  case  of  land-  XVII. 
lord  against  tenant.  rr.  2—5. 

An  action  for  foreclosure  is  not  an  action  for  the  recovery  of 

land  within  the  meaning  of  this  rule  :  Taivell  v.  Slate  Company^ 
3  Ch.  D.  629,  M.  R. ;  but  see  Harloch  v.  Af^hhemj,  19  Ch.  t). 
639,  C.  A.,  which,  however,  was  not  a  case  on  this  rule.  Nor  is  an 
action  to  establish  title  to  land  not  claiming  possession  of  it  : 
aUdhill  V.  HvMter,  14  Ch.  D.  492,  M.R.,  declining  to  foUow  WheU 
stone  V.  Dewu,  1  Ch.  D.  99,  V.-C.  H. 

Leave  will  be  given  to  join  with  an  action  for  recovery  of  land 
a  claim  to  recover  a  deed  relating  to  the  land,  or  to  recover 
jKirsonal  estate  comprised  in  the  same  instrument  with  the  land  : 
Cook  V.  JufU'Ji march, 2  Ch.  D.  Ill,  M.  R  So,  leave  has  been  given 
to  join  a  claim  for  a  receiver :  Alien  t.  Kennety  24  W.  B.  845, 
M.  R ;  and  to  join  a  claim  for  administration,  where  the  plaintiff 
was  both  heir  at  law  and  one  of  the  next  of  kin  of  an  intestate  : 
KitcUing  v.  KiteUng,  24  W.  R.  901,  M.  R.  See  also  Manisty  v. 
Kenrahj,  24  W.  R.  918  ;  Kendrick  v.  Roberts,  30  W.  R  365. 

And  where  the  writ  was  indorsed  for  declaration  of  title,  decla- 
ration that  a  lease  was  granted  under  a  mistake,  recovery  of  rents 
and  a  receiver,  and  the  statement  of  claim  further  asked  for  pos- 
session, it  was  held  that  the  whole  claim  was  an  action  for  the 
recovery  of  land  merely,  and  that  there  was  no  joinder  of  any 
cause  of  action  which  required  the  leave  of  the  Court :  Gledhill 
V.  Hunter,  14  Ch.  D.  492. 

Leave  to  join  causes  of  action  under  this  rule  must  be  applied 
for  before  the  writ  is  issued  :  Jfe  Pilcher,  11  Ch.  D.  905,  C.  A.; 
but  see  Musgrave  v.  Stevens,  W.  N.  1881,  p.  163,  C.  A. 

This  rule  applies  to  cottnter  claims :  Compton  ▼.  Preston,  W.  N. 
1882,  p.  58. 

8.  Claims  by  a  trustee  in  bankruptcy  as  such  shall  not,  B.  3. 
unless  by  leave  of  the  Court  or  a  judge,  be  joined  with  Trustee  in 
any  claim  by  him  in  any  other  capacity.  Bankruptcy. 

4.  Claims  by  or  against   husband  and  wife  may  be  R.  4. 
joined  with  claims  by  or  against  either  of  them  separately.  Husband 

and  wife. 
In  the  Common  I^aw  Courts,  before  the  Judicature  Acts,  this 
could  not  be  done,  except  to  the  limited  extent  authorised  by 
8. 40  of  the  C.  L.  P.  Act,  1852,  by  which  in  an  action  brought  by  a 
man  and  his  wife  for  an  injury  done  to  the  wife,  where  she  was 
necessarily  joined  as  co-plaintiff,  the  husband  might  add  claims  in 
his  ovm  right. 

5.  Claims  by  or  against  an  executor  or  administrator  b.  6. 

as  such  may  be  joined  with  claims  by  or  against  him  per-  Executor  or 
sonally,  provided  the  last-mentioned  claims  arc  alleged  J^"*®" 
to  arise  with  reference  to  the  estate  in  respect  of  which 
the  plaintiff  or  defendant  sues  or  is  sued  as  executor  or 
administrator. 

Whether  an  executor,  on  the  one  hand,  ought  to  sue,  and  on  the 
other  hand,  ought  to  Ix:  sued,  as  such,  or  in  his  })ersonal  capacity, 
Fometimes  turns  upon  vciy  fine  distinctions.  Sec  Afdihy  v.  Axhh)/, 
7  B.  &  C.  444  ;  Corner  v.  Shetr,  3  M.  &  W.  350  ;  Bofingbroke  V. 
A'err,  L.  R.  1  Ex.  222  ;  Mosclei/  v.  Jfendrll,  L.  R.  G  Q.  B.  338  ; 
Abbott  V.  Parffittf  Ibid,  346,    Great  inconvenience  occasionally 
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Order      arose  from  inability  to  join  in  the  Common  Law  Courts  claims 

Xyn.      by  or  against  an  executor  in  his  personal  and  in  his  repreaenta- 

rr.  5—9.   tive  character.    This  rule  removes  the  difficulty.    See  per  HaU, 

V^.-C,  in  Padfrick  v.  Scott,  2  Ch.  D.  736,  at  p.  243. 

This  rule,  it  seems,  does  not  apply  to  counter-claims :  JKuv 
donald  V.  Carrington,  4  C,  P.  D.  28. 

E.  6.  6.  Claims  by  plaintiffs  jointly  may  be    joined  with 

Joint  and      claims  by  them  or  any  of  them  separately  against  the 
*trfi?i        same  defendant. 

Bee  note  to  r.  1,  and  Johmton  v.  Burgees,  47  L.  J.  Ch.  562. 

^*  *^'  7.  The  last  three  preceding  rules  shall  be  subject  to 

oM^rsq^-    ^^^  1  ^^  ^^^^^  Order,  and  to  the  Rules  hereinafter  con- 

rate  trial.        taiucd. 

See  note  to  the  next  rule. 

S«  8'  8,  Any  defendant  alleging  that  the  plaintiff  has  united 

Application  in  the  same  action  several  causes  of  action  which  cannot 
out!     ^      be  conveniently  disposed  of  in  one  action,  may  at  any 
time  apply  to  the  Court  or  a  judge  for  an  order  confin- 
ing the  action  to  such  of  the  causes  of  action  as  may  be 
conveniently  disposed  of  in  one  proceeding. 

Rule  1  of  this  order  gives  power  to  "  order  separate  trials  of  any 
of  such  causes  of  action,  or  make  such  other  order  as  may  be 
necessary  or  expedient  for  the  separate  disposal  thereof."  This 
and  the  next  rule  speak  of  an  order  ^^  confining  the  action  to  such 
of  the  causes  of  action  as  may  l^e  conveniently  disposed  of  in  one 
proceeding,"  and  ordering  otiier  causes  of  action  "  to  be  excluded." 
If  these  latter  i-ules  are  to  be  construed  strictly  it  seems  probable 
that,  except  in  some  very  extreme  case,  the  former  and  less 
stringent  power  will  be  exercised,  rather  than  the  latter  and  more 
stringent.  Possibly,  however,  the  first  rule  (which,  it  may  be 
observed,  is  taken  from  the  original  schedule  to  the  Act  of  1873) 
may  be  regarded  as  the  governing  rule  ;  and  the  latter  rules  may 
be  read  as  merely  providing  the  machinery  for  giving  effect  to 
it.  If  so,  an  order  confining  the  action  may  perhaps  be  read  as 
meaning  no  more  than  an  oixier  under  Rule  1 ;  and  the  order  for 
amending  the  proceedings  mentioned  in  Rule  9  may  be  little  more 
than  an  order  for  separate  records,  under  s.  41  of  the  C.  L.  P.  Act, 
1852. 

B.  9.  0.  If,  on  the  hearing  of  such  application  as  in  the  last 

Order  tn  preceding  Rule  mentioned,  it  shall  appear  to  the  Court  or 
Sead'inglf  *  J^^S®  ^^^^  ^^®  causcs  of  actiou  are  such  as  cannot  all  be 
conveniently  disposed  of  in  one  action,  the  Court  or  a 
judge  may  order  any  of  such  causes  of  action  to  be  ex- 
cluded, and  may  direct  the  statement  of  claim,  or,  if  no 
statement  of  claim  has  been  deli^•e^cd,  the  copy  of  the 
writ  of  summons,  and  the  indorsement  of  claim  on  the 
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writ  of  sammonSy  to  be  amended  accordingly,  and  may     ^d*' 
make  such  order  as  to  costs  as  may  be  just.  ^  9  ' 


Sec  Smith  ▼.  Richdirdian,  4  C.  P.  D.  112.    See  also  O.  XXVII., 
r.  1,  po^t,  p.  274,  and  note  thereto. 


ORDER  XVIII.  Order 

xvm. 
Actions  by  and  against  Lunatics  and  Persons  of 

Unsound  Mind. 

In  all  cases  in  which  lunatics  and  persons  of  unsound  inj^»« 
mind  not  so  found  by  inquisition  might  respectively  be-  ^*°^"* 
fore  the  passing  of  the  Act  have  sued  as  plaintiffs  or 
would  have  been  liable  to  be  sued  as  defendanta  in  any 
action  or  suit,  they  may  respectively  sue  as  plaintiffs  in 
any  action  by  their  committee  or  next  friend  in  manner 
practised  in  the  Court  of  Chancery  before  the  passing  of 
the  said  Act,  and  may  in  like  manner  defend  any  action 
by  their  committees  or  guardians  appointed  for  that  pur- 

In  the  Common  Law  Courts  lunatics  sued  and  were  sued  in 
person  or  by  attorney:  2  Chitty's  Archbold,  p.  1267.  ed.  12.  Idiots 
appeared  in  person,  and  a  next  friend  was  then  allowed  to  inter- 
vene: Ibid. 

In  Chancery,  lunatics  sued  by  the  committee  of  the  estate,  or, 
if  there  was  none,  by  next  friend.  The  committee  was  a  necessary 
party  to  a  suit  affecting  that  estate,  and  he  also  defended  for  the 
lanatic.  A  person  of  unsound  mind,  not  so  found,  sued  by  his 
next  friend.  If  made  defendant,  he  entered  an  appearance,  and 
then  a  guardian  ad  litem  was  appointed,  as  of  course,  on  his  own 
application.  If  he  failed  to  apply,  the  plaintiff  might  move  for 
such  appointment  to  be  made :  Dan.  Ch.  Pr.  pp.  80,  158,  ed.  5.  . 

See  0.  XVI.,  r.  12a,  ante,  p.  234,  as  to  service  of  notices  of 
judgments  or  oidera  on  persons  of  unsound  mind. 

£&  to  the  inspection  and  production  of  documents  relating  to  the 
estate  of  a  lunatic  which  are  in  the  hands  of  the  Bcgistrar,  see 
lir  Smyth,  1.5  Ch.  D.  286,  C.  A. ;  and  16  Ch.  D.  673,  C.  A.  8ec  too 
lie  Ca'mphell,  13  Ch.  D.  323,  C.  A, 
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ORDER  XIX. 

Pleading  Generally. 


B.  1. 

Old  rulesi 
aboliBhed. 


B.  2. 

Pleading 

Claim. 


Dafence. 
Reply. 


Costs  of 
prolixity. 


1,  The  following  rules  of  pleading  shall  be  substituted 
for  those  heretofore  used  in  the  High  Court  of  Chancery 
and  in  the  Courts  of  Common  Law,  Admiralty,  and 
Probate. 

By  P.  100  of  the  Act  of  1873,  ayifr,  p.  92,  with  which  the  Act  of 
1875,  scheduling  these  rules,  is  incoriwratcd,  "plcadiDg"  includca 
*'  any  petition  or  summons  ;  "  and  also  "  the  statements  in  writing 
of  the  claim  or  demand  of  any  plaintiff,  and  of  the  defence  of  any 
defendant  thereto,  and  of  the  renly  of  the  plaintiff  to  any  counter 
claim  of  a  defendant,"  and  by  the  same  section  "rules  of  court  " 
include  "forms." 

This  order  <lcals  \\\i\\  the  contents  of  pleadings  generally. 
Mode  of  service  and  pixKiedure  in  relation  to  pleadings  are  dealt 
with  by  subsequent  orders. 

2.  Unless  the  defendant  in  an  action  at  the  time  of  his 
appearance  shall  state  that  he  does  not  require  the  de- 
livery of  a  statement  of  complaint,  the  plaintiff  sliall, 
Anthin  such  time  and  in  such  manner  as  hei*einafter  pre- 
scribed, deliver  to  the  defendant  after  his  appearance  a 
statement  of  his  complaint  and  of  the  relief  or  remedy  to 
which  he  claims  to  be  entitled.  The  defendant  shall, 
within  such  time  and  in  such  manner  as  hereinafter  pre- 
scribed, deliver  to  the  plaintiff  a  statement  of  his  defence, 
set-off,  or  counter-claim  (if  any),  and  the  plaintiff  shall 
in  like  manner  deliver  a  statement  of  his  reply  (if  any) 
to  such  defence,  set-off,  or  rouiiter-claim.  Such  state- 
ments shall  be  as  brief  as  the  nature  of  the  case  wiH 
admit,  and  the  Court  in  adjusting  the  costs  of  the  action 
shall  inquire,  at  the  instance  of  any  party,  into  any  un- 
necessary prolixity,  and  order  the  costs  occasioned  by 
such  proHxity  to  be  bonie  by  tlie  party  chargeable  with 
the  simie. 

For  the  fonn  of  a  Memorandum  of  Appearance,  see  Appendix  (A), 
Part  1 .  No.  6,  po^t,  p.  600.  As  to  delivery  of  pleadings,  see  r.  7 
of  this  order,  po^t,  \\  254.  For  time  for  delivering  claim,  see 
O.  XXI.,  jwsty  p.  264.  For  time  for  delivering  defence,  sec 
O.  XXII.,  p0»ty  p.  267.  As  to  counter-claims,  see  the  next  ndc, 
and  O.  XXII.,  rr.  5  to  10,  pott^  p.  268.  Yot  time  for  rcplv,  sec 
0.  XXIV..;?o;^^p.  273. 

As  to  the  effect  of  the  defendant,  at  the  time  of  appearance, 
dispensing  with  a  statement  of  claim,  see  O.  XXII.,  r.  2,  post, 
p.  267,  and  note  thereto. 

The  plaintiff's  right  of  reply  is  general.  He  is  not  limited  to  a 
mere  traverse ;  but  may  traverse,  or  confess  and  avoid,  or  both  : 
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Hall  V.  Err,  4  Ch.  D.  341,  C.  A. ;  overruling  Earp  v.  Ilendornon,  Order 
3  Ch.  D.  254,  V.-C.  B.  See  Breslauer  v.  Barwick,  24  W.  R.  901,  XIX. 
C.  P.  D.  rr.  2,  3. 

The  question  of  undue  prolixity  may  be  inquired  into  by  the —     - 

tajdng  officer,  in  the  absence  of  any  order  of  the  Court  or  Judge  : 
B.  S.  C.  (Costs), /iM#,  p.  466,  r.  18;  and  either  with  or  without  the 
application  of  any  party  :  Ibid, 

This  does  not,  however,  take  away  the  power  of  striking  out  any 
part  of  a  pleading  on  the  ground  of  excessive  prolixity :  Marsh  v. 
Mayor  of  Pontrfra<^,  W.  N.,  1876,  p.  7,  Huddleston,  B.,  at 
Chambers  ;  Davy  v.  Garrett,  7  Ch.  D.  478,  C.  A. 

See  s*  24  of  the  Act  of  1873,  ante,  p.  18,  which  lays  down  what 
rights  the  Courts  are  to  recognise,  and  what  relief  plaintills  and 
defendants  respectively  are  entitled  to. 

3.  A  defendant  in  an  action  may  set  oflP,  or  set  np,  by     B.  8. 
way  of  counter-claim  against  the  claims  of  the  plaintiff,  sct-otraod 
any  right  of  claim,  whether  such  set-off  or  counter-claim  cwmf'' 
sound  in  damages  or  not,  and  such  set-off  or  counter- 
claim shall  have  the  same  effect  as  a  statement  of  claim 
in  a  cross  action,  so  as  to  enable  the  Court  to  pronounce 
a  final  judgment  in  the  same  action,  both  on  the  original 
and  on  the  cross  claim.    But  the  Court  or  a  judge  may, 
on  the  application  of  the  plaintiff  before  trial,  if  in  the 
opinion  of  the  Court  or  judge  such  set-off,  or  counter- 
claim cannot  be  conveniently  disposed  of  in  the  pending 
action,  or  ought  not  to  be  allowed,  refuse  permission  to 
the  defendant  to  avail  himself  thereof. 

By  sec  24,  sub-s.  3,  of  the  Act  of  1873,  ante^  p.  20 : 

[The  said  Courts  respectively,  and  every  judge  thereof, 
shall  also  have  power  to  grant  to  any  defendant  in  re- 
spect of  any  equitable  estate  or  right,  or  other  matter  of 
equity,  and  also  in  respect  of  any  legal  estate,  right,  or 
title  claimed  or  asserted  by  him,  all  such  relief  against 
any  plaintiff  or  petitioner  as  such  defendant  shaJl  hav^ 
properly  claimed  by  his  pleading,  and  as  the  said 
Courts  respectively,  or  any  judge  thereof,  might  have 
granted  in  any  suit  instituted  for  that  purpose  by  the 
same  defendant  against  the  same  plaintiff  or  petitioner ; 
and  also  all  such  relief  relating  to  or  connected  with 
the  original  subject  of  the  cause  or  matter,  and  in  like 
manner  claimed  agamst  any  other  person,  whether 
already  a  party  to  the  same  cause  or  matter  or  not,  who 
shall  have  been  duly  served  with  notice  in  writing  of 
such  claim  pursuant  to  any  rule  of  Court,  or  any  order 
of  the  Court,  as  might  properly  have  been  granted 
against  such  person  if  he  had  been  made  a  defendant 
to  a  cause  duly  instituted  by  the  same  defendant  for 
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r.  8. 


.Sot-off  and 

i-niintcr- 

i-laim. 


Subject 
matter. 


Order  the  like  purpose:  and  every  pereon  served  with  any 
puch  notice  shall  thenceforth  he  deemed  a  party  to  such 
cause  or  matter,  with  the  same  rights  in  respect  of  his 
defence  against  such  claim,  as  if  he  had  been  duly  sued 
in  the  ordinary  way  by  such  defendant.] 

Bv  O.  XXII.,  r.  \0,post,  p.  270 : 

'•Where  in  any  action  a  set-off  or  counter-claim  is  establisheil 
as  a  defence  a|?ain8t  the  plaintiff's  claim,  the  Court  may,  if  the 
balance  is  in  favour  of  the  defendant,  f^ve  judg^nent  for  the  defen- 
dant for  such  balance,  or  may  othen^-ise  adjudge  to  the  defendant 
such  relief  as  he  may  be  entitled  to  upon  the  merits  of  the  case." 
The  section  and  rules  above  set  out  introduce  changes  of  the 
most  im])ortant  kind- 
First,  in  the  case  of  pecuniary  claims,  the  power  of  set-off  is  no 
longer,  as  was  formerly  the  case,  limited  to  debts.  Claims  for 
unliquidated  damages  may  for  the  future  be  set  off  or  set  up 
agaiuBt  debts,  and  debts  against  damages,  and  damages  against 
damages.  Thus  in  Lcett  v.  Pattersanf  7  Ch.  D.  866,  which  was  an 
action  for  an  account,  the  defendant  was  allowed  to  counterclaim 
for  damages  for  arrest  under  a  writ  of  ne  exeat  regno  improperly 
obtained  ;  and  in  Bemnt  v.  Wood,  12  Ch.  D.  605,  an  action  by  a 
husband  to  enforce  a  separation  deed  was  met  by  a  counterclaim 
for  a  judicial  separation.  As  to  a  counter-claim  in  an  Admiralty 
action  for  limitation  of  liability  under  the  Merchant  Shipping  Act, 
1862,  see  Th^  Clutha,  35  L.  T.36.  A  set-off,  or  a  count«r-claim,  can 
only  be  of  matters  for  which  an  action  would  lie.  Therefore,  a  debt 
aUeged  to  have  been  incurred  by  an  infant,  and  not  ratified  under 
Lord  Tenterden's  Act,  could  not  be  set  off :  Bawley  v.  Buwley, 

1  Q.  B.  D.  460.  So  in  an  action  by  an  administrator  for  a  balance 
due  to  the  intestate,  it  was  sought  to  set  up  in  answer  a  promissory 
note  on  which  the  intestate  was  liable,  but  which  matured  after 
his  death,  and  an  order  had  been  made,  in  the  Chancery  Division, 
for  the  administration  of  the  intestate's  estate.  It  was  held,  that 
the  matter  relied  upon  was  not  good  as  a  set-off,  because  not 
within  the  Statutes  of  Sct-Off  ;  nor  as  a  cx)untcr-claim,  becAose, 
before  the  Judicature  Act,  the  Court  of  Chancery  would  have 
restrained  an  action  in  resjxjct  of  it :  Netrell  v.  yiational  Protinr 
cial  Bank,  1  C.  P.  D.  496.  And  where  a  defendant  had  obtained 
judgment  as  plaintiff  in  another  action  which  was  not  to  be  en- 
for^  without  the  leave  of  a  judge  of  the  Chancery  Division,  he 
was  not  allowed  to  counterclaim  for  that  leave  as  he  could  not 
have  sued  for  it :  Birmmgham  E»tate»  Co,  ▼.  Smith,  13  Ch.  D. 
606,  M.  R. ;  see,  too,  Gathercole  v.  Smith,  17  Ch.  D.  1,  at  p.  4,  H.  B. 

Extent.  Secondly,  a  cross  claim  by  a  defendant  may  not  merely  be  used 

by  way  of  set-off,  as  an  answer  to  the  plaintiff's  claim ;  a  defendant 
may,  by  way  of  countcr-claira,  claim  in  the  original  action  any 
relief  against  the  plaintiff  which  he  could  formerly  have  son^ht 
by  a  cross  action  at  law,  or  suit  in  equity  :  so  that  there  may  lie  a 
judgment  in  his  favour  for  a  sum  of  money,  if  the  balance  of 
pecuniary  claim  prove  to  Ixj  in  his  favour;  or  any  other  remedy 
or  relief  'may  Ixj  adjudgcfl  to  him  in  which  he  may  show  himseU 
to  be  entitled.  It  Ls  no  objection  to  the  right  to  set  up  a  counter- 
claim that  it  will  not  equal  in  amount  the  claim  of  the  plaintiff : 
Mostyn  v.  We*t  Motttyn  Ok.  1  C.  P.  D.  146.  Where  two  plaintiffs 
jointly  sue  a  defendant,  he  may,  by  way  of  counter-claim,  set  up 
claims  which  he  alleges  that  he  has  against  the  two  plaintifl^ 
severally  :  Mawhrfiter,  Shrffield  and  Lincolnshire  By,  t.  Brooh, 

2  Ifix.  D.  243.    Where  a  debtor  is  sued  by  the  assignee  of  a  chose 
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in  action  he  may  coanterclaim  for  damages  for  breach  of  contract  Order 
by  the  assignor,  provided  claim  and  counter-claim  relate  to  the  XIX. 
same  matter,  but  in  such  cases  the  amount  recoverable  under  the       r.  3. 

counter-claim  must  be  limited  to  the  amount  of  the  claim :  Young 

V.  Kitchen^  3  Ex,  D.  127 ;  but  see  Pallas  v.  Neptune  Marine 
Insurance  Qk,  5  C.  P.  D.  34,  C.  A.,  where,  however,  the  case 
turned  on  the  true  construction  to  be  put  on  the  Policies  of 
Marine  Assurance  Act,  1868. 

Thirdly,  not  only  may  relief  be  sought  against  the  plaintiJS  by  NewpartiM 
way  of  counter-claim,  but  also  relief  relating  to  or  connected  21/^".    . 
wifli  the  original  subject  matter  of  the  action  may  be  sought      ®°«»>»»- 
against  any  other  person,  whether  already  a  party  to  the  action 
or  not.     Where,  however,  it  is  sought  to  bring  in  a  third  party  as 
defendant  to  a  counter-claim,  or  to  charge  a  co-defendant  by 
means  of  a  counter-claim,  two  conditions  must  be  complied  with  : 
First,  by  the  express  terms  of  the  sub-section  above  cited,  the 
rdief  sought  by  way  of  counter-claim  must  relate  to,  or  be 
connected  with,  the  original  subject  of  the  action:  Padwiek  v. 
Seotty  2   Ch.  D.  736,  V.-C.  H. ;  Barber  v.  Blaiherg,  19  Ch.  D. 
475.     Becondly,  by  reason  of  the  construction  put  upon  the  Act 
and  rules  relief  cannot  be  sought  by  way  of  counter-claim  either 
against  a  co-defendant,  or  against  a  third  party,  in  which  the 

£laintiff  \s  not  interested  :  Treleaven  v.  Bray,  1  Ch.  D.  176 ;  45 
..  J.  Ch.  113,  C.  A.;  FumeH  v.  Booth,  ^  Ch.  D.  586,  M.  B. ; 
Warner  v.  Twining,  24  W.  R.  536,  M.  R. ;  Dear  v.  Sworder,  4  Ch. 
D.  476,  V.-C.  H. ;  HarrU  v.  Gamble,  6  Ch.  D.  748,  V.-C.  H. ; 
MeLay  v.  SJuirp,  W.  N.  1877,  p.  216,  M.  R  But  if  these  condi- 
tions be  complied  with,  it  is  immaterial  that  the  third  party 
brought  in  as  defendant  to  the  counter-claim  could  not  have 
joined  as  a  plaintiff  in  the  original  claim :  Turner  v.  Uednesford 
Gas  Oi.,  3  Ex.  D.  145,  C.  A.  In  Ecams  v.  Buck,  L.  R.  4  Ch.  D. 
432,  Jessel,  M.  B.,  held  that  a  person  could  not  be  brought  in  as 
defendant  to  a  counter-claim  against  whom  there  would  hi  a  right 
to  relief  only  in  one  of  two  inconsistent  alternatives.  See,  how-- 
ever,  tiie  cases  cited  in  the  note  to  O.  XVI.,  r.  3,  ante,  p.  228.  The 
defendant  cannot  counterclaim  for  relief  either  against  the 
plaintiff  or  a  third  party  in  the  alternative:  Central  African 
Tradinff  Co,  v.  Grote,  48  L.  J.  Ex.  510,  C.  A.  A  third  party  so 
brought  in  cannot  counter-claim  against  the  defendant  who 
brought  him  in  :  Street  v.  Gorer,  2  Q.  B.  D.  498. 

The  Court  in  the  exercise  of  its  discretion  may  disallow  a  sct-ofF  Discretion .- 
or  counter-claim  which  cannot  be  conveniently  disposed  of  in  the 
pending  action.  Under  this  rule  the  plaintiff  who  wishes  to  have 
a  counter-chum  disallowed  is  directed  to  apply  *^  before  trial ; '' 
while  under  O.  XXII.,  r.  9,  post,  p.  269,  he  is  directed  to  apply 
"  before  reply."  The  effect  of  this  discrepancy  is  not  clear.  An 
appeal  lies  from  the  exercise  of  this  discretion,  but  will  only  be 
allowed  in  a  very  strong  case :  Hn^gons  v.  Tweed,  10  Ch.  D.  359, 
C.  A.,  at  363.  For  examples  of  counter-claims  which  in  the  dis- 
cretion of  the  Court  have  been  allowed  or  disallowed,  see  0.  XXII., 
r.  9,  post,  p.  269,  and  note  thereto. 

How  far  a  counter-claim  is  to  be  regarded  as  an  integral  part  of  now  fnr  a 
the  original  action,  and  how  far  it  is  to  be  regarded  aa  a  wholly  croHM-iiction. 
indc|x;ndent  pnKxicdiug  which  for  convenience  is  tried  witli  the 
original  action,  is  not  clear.  In  Varassenr  v.  Krupp,  15  Ch.  D. 
474,  M.  B.,  it  was  held  that  when  the  plaintiff  discontinued  the 
defendant  could  not  continue  on  his  counter-claim  ;  in  Green  v. 
Hrvin,  13  Ch.  D.  589,  it  was  held  that  where  the  issues  in  claim 
and  counter-claim  were  the  same,  the  plaintiff  could  not  adduce 
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fresh  evidence  in  reply  on  the  counter-claim ;  in  MardonaUl  v 
Carrington^  4  ('.  P.  D.  28,  it  wum  held  that  in  a  cmiiiter-claiin 
claims  appiinst  an  executor  in  his  representative  cajKicity  could 
not  l)e  joined  with  claims  against  him  i)ersonally,  though  this 
could  be  done  bv  a  plaintiff ;  and  in  Originnl  Ifartlejtool  Col- 
Hrrien  (\k  v.  fribb,  r>  Ch.  1).  713,  M.  U..  it  was  held  that  relief 
by  counter-claim  could  only  be  wujrht  in  respect  of  causes  of 
action  which  accnie<l  ])rior  to  the  is.sue  of  the  writ,  but  in  twn 
cases  Fi-y,  J.,  has  allowe<l  a  counter-claim  to  be  pleaded  in  respect 
of  a  cause  of  action  which  accrued  after  action  brought :  X/r/r  v. 
Pattergon,  7  Ch.  D.  8(if) ;  Jieddall  v.  Maitlnntl,  17  Ch.  D.  174.  In 
Ellh  V.  Mnn/ton,  35  L.  T.  585,  the  Court  of  Appeal  held  that  a 
counter-claim  which  vrt\n  of  the  nature  of  a  pecuniary  set-off, 
arising  after  action  Ijnmght,  might  be  pleaded  in  the  form  given 
by  O.  XX.yp09t,  p.  2()3.  When  pleaded  in  this  foiin  the  ])lainiiff 
has  an  opportunity  of  confessing  t  he  defence  and  getting  his  cost-. 
In  WinterJieU  v.  liradmtm,  3  Q.  B.  D.  32fi,  C.  A,,  where  the 
question  at  issue  was  security  for  (!osts  ;  and  in  Bainrs  v.  Bromley^ 
(i  Q.  B.  D.  695,  C.  A.,  where  the  question  at  issue  was  the  taxation 
of  costs,  there  arc  strong  dicta  to  the  effect  that  a  counter-claim  is 
to  be  regarded  as  an  independent  action.  As  to  the  distinction 
between  set-off  and  counter-claim,  see  Gatlwrcolfi  v.  Smith,  7 
Q.  B.  D.  626,  C.  A.  A  plaintiff  in  reply  may  put  in  a  counter- 
claim to  the  defendant  s  counter-claim  arising  out  of  the  same 
matter  :  Take  v.  Andrewif,  8  Q.  B.  D.  428. 

As  to  costs  where  there  is  a  counter-claim  and  the  original 
plaintiff  recovers  less  than  the  sum  fixed  by  the  County  Courts  Act, 
1867,866  note  to  s.  67  of  the  Act  of  1873,  antCy  p.  68 ;  as  to  costs  in 
other  cases,  see  note  to  O.  LV.,  post^  p.  406. 

With  respect  to  the  case  in  w^hich  third  imrties,  other  than  the 
original  pluntiff  and  defendant,  arc  to  be  brought  in,  not  to  obtain 
any  present  relief  against  them,  but  to  obtain  a  decision  binding 
as  against  them  of  the  original  question  in  the  action,  see  O.  XVI., 
rr.  17  to  21,  ante,  p.  237,  and  note  thereto. 

As  to  pleadings  in  cases  of  counter-claims,  see  rr.  10,  20,  of  this 
Order  ;  O.  XXII.,  rr.  5  to  10,  poxU  p.  268. 

As  to  excluding  a  counter-claim  when  it  cannot  conveniently 
be  disposed  of  in  the  action,  see  O.  XXII.,  r.  9,  post,  p.  269. 

4.  Every  pleading  shall  contain  as  concisely  as  may  be 
a  statement  of  the  material  facts  on  which  the  party 
pleading  relies,  but  not  the  evidence  by  which  they  are 
to  be  proved,  such  statement  being  di\ided  into  para- 
graphs, numbered  consecutively,  and  each  paragraph  con- 
tainingy  as  nearly  as  may  be,  a  separate  allegation. 
Dates,  sums,  and  numbers  shall  be  expressed  in  figures 
and  not  in  words.  Signature  of  counsel  shall  not  be 
necessary.  Forms  similar  to  those  in  Appendix  (C) 
hereto  may  be  used. 

For  these  forms,  see  post ,  p.  488,  et  seq» 

As  to  Uie  signature  oil  pleadings,  the  greatest  divetBity  of  prac- 
tice  heietofoie  prevailed  in  the  various  Courts  to  which  the  rules 
of  this  schedule  apply.  In  the  Common  Law  Courts  signature 
hflA  long  been  dispensed  with.  In  Chancery,  bills,  informations, 
and  answers  required  the  signature  of  counseL  Admiralty  plead- 
ings have  been  signed  both  by  counsel  and  proctor.  In  the  Probate 
Court  pleadings  were  not  signed. 

pleadings  should  now  consist  of  two  parts  only ;  the  statement 


RULES— PLEADING.  253 

of  facts  required  by  this  rule,  and  the  claim  of  relief  required  by  Order 
r.  8.  To  .state  any  conclusions  of  law  from  the  fftcts  allejrcd  is  XIX. 
unnecessary  and  improper :    WatMH  v  Hodirell,  3  C'h.  D.  380,    rr.  4—6. 

C.  A.;  Hanmer  v.  Flight,  24  W.  R.  346  ;  35  U  T.  127,  C.  P.  D. ;  

8.  C.  in  V.  A.,  30  L.  T.  279 ;  Williamson  v.  London  Js-  Xorth 
Writern  Jiaihratj,  12  Ch.  D.  787  ;  Br  Pa  ft  on,  30  W.  R.  287  ; 
and  such  statements  of  law  may,  if  the  Court  think  fit,  be  struck 
out  as  embarrassing  under  O.  XXVII.,  r.  1  :  Stokex  v.  (7 rant,  4 
C.  P.  D.  26. 

In  an  action  for  defamation  the  defamatory  worfls  must  lie 
set  out :  7/flrrix  v.  Warre.  4  C.  P.  D.  125.  As  to  pleading  justifi- 
cation, see  Scott  v.  tSavhjMunj  8  Q.  B.  D.  491. 

As  to  stating  the  plaintiff  s  title  in  an  action  for  the  recovery  of 
land,  see  Ecelf/n  v.  J^rrh/n,  28  W.  R.  531  ;  PhUUjfs  v.  PhiUip*,  4 
Q.  B.  D.  at  pp.  132.  138,' C.  A. 

The  rule  that  evidence  is  not  to  be  j^leadcd,  applies  to  admis- 
sions as  well  as  to  other  evidence  :  Daty  v.  Garret ^  7  Ch.  D. 
473,  C.  A. 

This  rule  requires  pleadings  to  be  concise.  If  unduly  prolix, 
the  party  pleading  may  either  be  saddled  "with  costs,  sec  r.  2  of 
this  Order,  «upra,  p.  248,  or  thej>leading  may,  under  O.  XXVII., 
r.  1,  be  struck  out  as  embarrassing :  Dary  v.  Garret j  7  Ch.  D. 
473,  C.  A, 

Sec  some  general  remarks  on  the  scope  of  this  rule  in  Turquand 
V.  Fearon,  40  L.  T.  543,  C.  A,,  and  Millington  v.  Loring,  6  Q.  B.  D. 
at  p.  196,  G.  A. 

5.  Every  pleading  which  shall  contain  less  than  [ten]  B.  5. 
folios   of   seventy-two  words  each  (every  figure    Deing  Printing. 
counted  as  one  word)  may  be  either  printed  or  written,  or  (?•  s-  f -^ 
partly  printed  and  partly  wntten,  and  every  other  plead-  r. «. 
ing,  not  being  a  petition  or  summons,  shall  be  printed. 

In  the  rule  as  originaUy  issued  three  folios  was  the  limit  at 
which  printing  became  necessary.  This  was  altered  to  ten  by  the 
rule  noted  in  the  mai^n. 

The  use  of  printed  pleadings  is  new,  except  as  rcganls  the 
Chanceiy  Division,  and  in  the  Admiralty. 

AU  pleadings,  when  required  to  be  printed,  are  to  be  printed  by 
the  parties  :  K.  S.  C.  (Costs),  Orders  I.  to  V.,  post,  p.  G04,  where 
provisions  will  be  found  for  printing,  delivery  of  copies,  and  costs 
relating  thereto. 


•o 


6.  Every  pleading  or  other  document  required  to  be  E.  6. 
delivered  to  a  party^  or  between  parties,  shall  be  delivered  Delivery  of 
in  the  manner  now  in  use  to  the  solicitor  of  every  party  ri<*<*>»'8"- 
who  appears  by  a  solicitor,  or  to  the  party  if  he  docs  not 
appear  by  a  solicitor,  but   if  no  appearance  has  been 
entered  for  any  party,  then  such  pleading  or  document 
shall  be  delivered  by  being  filed  with  the  proper  officer. 

A  notice  of  motion  for  judgment  on  default  of  pleading  under 
O.  XXIX.,  r.  10,  post,  p.  286,  and  O.  LIII.,  r,  3,  po9ty  p.  391),  is 
within  this  rule,' and  where  the  defendant  has  not  appeared,  may 
be  served  by  filing :  Dymond  v.  Croft,  3  Ch.  D.  512,  M.  K. ; 
A/in'ton  V.  Miller,  Ibid,  516,  C.  A. ;  Williams  v.  Cardwelly  25 
W.  R,  646. 

Where  a  defendant  docs  not  appear,  but  he  has  been  served 
personally  \\ith  a  copy  of  the  writ  and  statement  of  claim,  it 
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Order      is  unnecessary  in  oixler  to  pet  jiidj^racnt  by  default,  that  a  copy  of 

ZIX.       the  statement  of  claim  Rhouldalso  be  tiled  :  llentluitc  v.  lUwhaw^ 

TT,  6 — 8.    49  L.  J.  Ch.  127  ;  and  where  a  defendant  becomes  bankrupt  after 

notice  of  trial,  and  an  order  of  revivor  is  made  against  the  trustee 

and  served  on  him,  it  is  unnecessary  to  file  the  pleadings  under 
this  rule  if  the  trustee  does  not  appear  :  Charlton  v.  Diekie,  13 
Ch.  D.  160,  Fry,  J. 


parties. 
Pleading  : 

marked. 


B.  7.  7.  Evciy  pleading  in  an  action  shall  be  delivered  he- 

Dciiycry  to  twecn  parties,  and  shall  be  marked  on  the  face  with  the 
date  of  the  day  on  which  it  is  delivered,  and  with  the 
reference  to  the  letter  and  number  of  the  action,  the  divi- 
sion to  which,  and  the  judge  (if  any)  to  whom  the  action 
is  assigned,  the  title  of  the  action,  the  description  of  the 
pleading,  and  the  name  and  place  of  business  of  the  soli- 
citor and  agent,  if  any,  delivering  the  same,  or  the  name 
and  address  of  the  party  delivering  the  same  if  he  does 
not  act  by  a  solicitor. 

Before  these  Acts,  ChanociT  pleadinfjs  were  filed,  as  well  as 
seiTcd  on  the  parties  ;  so  were  pleadings  in  the  Admiralty  and 
Probate  Courts.  In  the  Common  liaw  Courts  ])lcadings  were 
merely  served  and  not  filed,  excei)t  where  it  was  necessaiy  to  file 
a  declaration  upon  default  of  apjiearance.  See  note  to  O.  XIII., 
rr.  5  to  6,  antCy  pp.  217,  218.  Under  the  above  rule,  all  pleadings 
arc,  in  the  first  instance,  to  be  delivered  between  the  parties  ;  but 
when  judgment  is  entered,  then,  by  0.  XL  I.,  r.  \,pont,  p.  361,  a 
copy  of  the  pleadings  is  to  lie  delivered  to  the  proper  officer, 
presumably  to  be  filwi.  As  to  the  times  for  delivering  pleadings, 
see  O.  XXI.,  and  notes  thereto, /)/»«^,  p.  264  ;  0.  XXII.,/>ojrf,  p.  267  ; 
O.  XXIV.,  poity  p.  273  ;  O.  LVII.,^ox^,  p.  412.  As  to  the  letter 
and  number,  see  0.  V.,  r.  8,  antCy  p.  195. 


Claim  of 
relief. 


General 
relief. 


B.  8.  8.  Every  statement  of  claim  shall  state  specifically  the 

relief  which  the  plaintiff  claims,  either  simply  or  in  the 
alternative,  and  may  also  ask  for  general  relief.  And 
the  same  rule  shall  apply  to  any  counter-claim  made,  or 
relief  claimed  by  the  deiendant,  in  his  statement  of  de- 

Di»covery.  fence.  If  the  plaintiff's  claim  be  for  discovery  only,  the 
statement  of  claim  shall  show  it. 

The  claimant  is  to  state  his  facts  and  his  claim  to  rcUef ,  not  the 
proiwsition  of  law  by  virtue  of  which  his  right  arises  out  of  his 
facts  :  Watnon  v.  IhidpreUy  H  Ch.  D.  380.  C.  A. ;  Hanmer  v. 
Flight,  24  W.  R.  ,346  ;  35  L.  T.  127,  C.  P.  D.  ;  in  C.  A.  36  L.  T. 
279.  Nor  noe<l  he  distribute  his  facts  and  show  which  support  each 
claim  of  ndief  :  WatMm  v.  Jlawkinx,  24  \V.  K.  884,  C.  P.  D.  The 
pivsont  rule  must  Iw  followed ctpially  in  a  claimorarouiitor-claim  : 
the  claimant  is  not  ontil!c<l  to  any  relief  unless  he  lias  claimed  it 
sjx!citically.  or  askal  for  j^noral  relief :  Jlolhnray  v.  Yorky  25 
W.  R.  627,  M.  K.  As  to  amendment  of  pleadings,  sec  O.  XXVII., 
pott,  p.  274. 

As  to  the  duty  of  the  Court  to  take  cognizance  of  equities  which 
appear  incidentally,  see  sub-s.  4  of  s.  24  uf  the  Act  of  1873,  ante^ 
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p.  21.  As  to  the  grant  of  a  mandamus  or  injunction,  or  the  ap-  Order 
}K>intment  of  a  receiver  by  interlocutory  order,  see  b.  25,  sub-s.  8  XIZ. 
of  that  Act,  ante,  p.  29,  and  note  thereto.  rr.  S— 10. 

The  Judicature  Acts  and  Rules  contain  no  proYisions  as  to  par- 

ticulars.  Particulars  are,  however,  recognised  by  the  forms  of  Particulars. 
April,  1880,  which  by  virtue  of  s.  100  of  the  Act  of  1873,  operate 
as  Rules  of  Court :  see  Appendix  H,  forms  Nos.  9,  10,  11,  po*t^ 
p.  580.  In  actions  of  the  nature  of  Common  Law  actions,  orders 
for  particulars  are  made  by  the  Court  in  the  exercise  of  its  inherent 
jurisdiction  accortling  to  the  old  practice  :  Augiutun  v.  Nerinex, 
16  Ch.  D.  13,  C.  A.  In  an  action  by  an  executor  to  charge  a  certain 
fund  in  respect  of  advances  made  by  the  testator  under  a  partner- 
ship agreement,  and  praying  for  an  account,  an  application  for 
particulars  made  by  the  defendant  was  refused :  Ibid,  Where  the 
plaintiff,  in  the  claim  indorsed  on  the  writ,  gave  credit  to  the 
defendant  for  a  lump  sum,  particulars  as  to  how  that  sum  was 
made  up  were  ordered  :  Goaden  v.  ComUny  6  C.  P.  D.  17.  See 
further  Harbord  v.  Monk,  38  L.  T.  411. 

Where  in  an  action  against  a  company,  one  of  its  officers  was  Discoveiy. 
made  a  defendant  merely  for  purposes  of  discovery,  his  name  was 
ordered  to  be  struck  out,  as  the  case  was  provided  for  by  0.  XXXI., 
r.  4  :   WiUan  v.   Church,  9  Ch.  D.  652.    This  nile  contemplates 
sulwtantivc  actions  for  discovery. 

9.  Where  the  plaintiff  seeks  relief  in  respect  of  several  B.  9. 
distinct  claims    or  causes   of  complaint  founded  upon  Distinct 
separate  and  distinct  facts,  they  shall  be  stated,  as  far  as  ddLncen. 
may  be,  separately  and  distinctly.     And  the  same  rule 

shall  apply  where  the  defendant  relies  upon  several  dis- 
tinct grounds  of  defence,  set-off,  or  counter-claim  founded 
upon  separate  and  distinct  facts. 

As  to  the  joinder  of  several  causes  of  action,  see  0.  XVII., 
ante,  p.  242. 

10.  Where  any  defendant  seeks  to  rely  upon  any  facts  B.  10. 
as  supporting  a  right  of  set-off  or  counter-claim,  he  shall,  setoff  or 
in  his  statement  of  defence,  state  specifically  that  he  does  ^aim^'^how 
80  by  way  of  set-off  or  counter-claim.  ■*»*«*• 

Under  this  rule  the  defendant  must  distinguish  what  facts  he 
relics  upon  as  supporting  his  counter-claim.  He  -must  not  leave 
them  to  be  inferred  from  the  statement  of  claim,  or  mix  them  in- 
discriminately with  those  constituting  his  defence  pix)per :  Hollo- 
fcaij  V.  rorAr/2.'»  W.  U.  627,  M.  R. ;  Cr&we  v.  Jfarnieot,  L.  R.  G  Ch. 
D.  753,  Fry,  J. ;  JliUman  v.  Mayhetr,  24  W,  R,  485,  M.  R.  It  is 
not  ortlinarily  necessary,  though  it  is  usual,  ff>r  a  counter-claim  to 
1)6  s[)ecifically  entitled  as  '•  countcr-claini  : "  JjfrM  v.  I'attrrmm, 
7  Ch.  D.  Sfifi.  But  where  new  parties  are  brought  in  by  counter- 
claim. O.  tXXII.,  r.  5,  jPOHt,  p.  2(58,  provides  that  the  defendant 
**  sliall  add  to  the  title  of  his  defence  a  further  title  similar  to  the 
title  in  a  statement  of  complaint."  A  counter-claim  may  refer  to 
statements  of  facts  in  the  statement  of  claim  or  statement  of 
defence  without  setting  out  the  paragiuphs  referred  to  in  crtcnto : 
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Order       Jiirmnujhnm  J-j^tati-x  Co.  v.  Smith,  13  Ch.  D.  500,  at  ."SOD,  M.  E. 
XIX.      As  to  the  claim  of  relief  in  a  counter-claim,  see  r.  8,  ante^  p.  254. 
rr.  10—14.      See  Apixjndix  (C),  Nos.  10,  14.  24,  post,  pp.  506,  616,  632. 


H.  11.     '       11.  If  either  party  wishes  to  deny  the  right  of  any 

RcjironMita-  Other  party  to  claim  *  as  executor,  or  as  trustee  whether 

tivecha-      in  bauKruptx^y  or  otlierwise,  or  in  any  representative  or 

other  alleged  capa<'ity,  or  the  alleged  constitution  of  any 

partnership  firm,  he  shall  deny  the  same  specifically. 


B.  12.  12.  In  Probate  actions  where  the  plaintiff  disputes  the 

D^nifti  of     interest  of  the  defendant,  he  shall  allege  in  his  statement 
intireht  la    of  claim  that  he  denies  the  defendant's  interest. 

Probate 

tction.  f.gg  Mcdcalfx.  JamcK,  25  W.  R.  63,  P.  D. 

B.  18.  18.  No  plea  or  defence  shall  be  pleaded  in  abatement. 

abotemcnt  ^  P^*^  ^^  abatement  in  a  Common  Law  action  was  a  plea  which, 
abolished,  without  disputing  the  cause  of  action  alleged,  stated  facts  showing 
that  the  plaintiff  could  not  properly  recover  in  the  action  as 
brought.  Such  a  plea  was  generally  founde<l  upon  some  personal 
disability  of  parties,  or  upon  defect  of  parties.  As  to  defect  of 
parties,  see  0.  XVI.,  rr.  13  to  16,  ante^  p.  234;  and  Kendall  t. 
Hamilton,  4  App.  Cas.  at  616,  per  Lord  Cairns. 

B.  14.  14.  No  new  assignment  shall  hereafter  be  necessary  or 

New  used.    But  everything  which  has  heretofore  been  alleged 

aboShed '  ^7  ^^^  ^^  ^®^  assignment  may  hereafter  be  introduced 
by  amendment  of  the  statement  of  claim. 

It  frequently  happened  in  Common  Law  pleading  that  a 
plaintiff  has  stated  his  cause  of  action  in  the  declaration,  and  the 
defendant  has  pleaded  to  it  something  which,  if  true,  would  seem 
to  be  an  answer  to  the  plaintiff  s  complaint ;  but  that  in  truth  the 
defendant  has,  wholly  or  partially,  mistaken  the  cause  of  action 
to  which  the  declaration  was  intended  to  refer.  The  action  might 
be  for  breach  of  covenant  to  repair,  and  the  plea  might  allege  a 
release ;  but  the  phuntiff  might  really  be  going  for  breaches  sub- 
sequent to  the  alleged  release.  Or,  in  an  action  of  trespass  to 
which  a  justification  was  pleaded,  the  plaintiff  might  really  mean 
to  complain  of  a  different  trespass  from  that  sought  to  be  justified, 
or  of  acts  on  the  occasion  in  question  in  excess  of  what  the  alleged 
justification  would  cover.  In  such  coses,  the  plaintiff  s  only  course 
was  to  new  assign,  that  is  to  say,  to  restate  his  cause  of  complaint 
with  greater  precision,  so  as  to  show  the  inapplicability  of  the 
defence  pleaded.  The  defendant  then  pleaded  to  the  new  assign- 
ment.  See  BuUcn  &  Leake's  Precedents  of  Pleadings,  p.  C03, 
note  (*),  ed.  3  ;  1  Chitty's  Archbold,  p.  303,  ed.  12. 

It  is  obvious  that  the  necessity  for  new  assignments  aiose  solely 
from  the  generality  of  Common  Law  pleadings,  and  the  absence  of 
detail  in  those  matters  of  fact  on  which  the  identification  of  the 
real  cause  of  action  depends.  Under  the  present  system,  in  which 
the  statement  of  claim  is  a  narratire  of  the  facts  of  the  cose,  it  is 
unlikely  that  any  such  misapprehensions  as  those  which  gave  liae 
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to  new  a^<iig7iments  need  arise.  An  example  of  pleading,  in  a  cnse  Order 
in  which  there  would  hitherto  certainly  have  been  a  new  assign-  XIX. 
ment,  will  be  found  in  Appendix  (C),  No.  27,  poxt,  p.  539.  rr.  14—16. 

If  such  misapprehension  does  arise,  it  may,  under  this  rule,  be 

corrected  by  amendment  of  the  statement  of  claim.  The  amend- 
ment may  be  made  as  of  right,  without  any  oixicr  for  the  purpose, 
under  O.  XXVII.,  r.  2,  post,  p.  276.. 

A  reply  must  not  set  up  new  claims  by  the  plaintiff  :  IVilliamiton. 
▼.  London  and  North  Wextcrn  iUiilway^  12  Ch.  D.  787 ;  and  sec 
r.  19,  j)ost^  p.  259. 

16.  No  defendant   in  an  action  for  the  recovery  of  B.  15. 
land  who  is  in  possession  by  himself  or  his  tenant  need  Defence  in 
plead  his  title,  unless  his  defence  depends  on  an  equitable  ^^^^^ '°' 
estate  or  right  or  he  claims  relief  upon  any  equitable 
g:round  against  any  right  or  title  asserted  by  the  plaintiff. 
But,  except  in  the  cases  hereinbefore  mentioned,  it  shall 
be  sufficient  to  state  by  way  of  defence  that  he  is  so  in 
possession.      And  he  may  nevertheless  rely  upon  any 
ground  of  defence  which  he  can  prove,  except  as  herein- 
before mentioned. 

In  an  action  for  the  recovery  of  land,  in  the  form  of  an  eject- 
ment, according  to  the  practice  as  regulated  by  the  C.  L.  P.  Act, 
1852,  there  were  no  pleadings.  The  question  tried  was  simply 
whether  or  not  the  plaintiff  was  entitled  to  the  possession  of  the 
land  on  the  day  laid  in  the  writ.  Under  the  new  procedurc  there 
is  no  special  form  of  action  for  the  recovery  nf  land.  Kcc  note  to 
O.  II.,  r.  3,  ante,  p.  187.  There  are,  thcrcfoix',  pleadings  in  actions 
to  recover  land  as  weU  as  in  other  actions.  The  above  rule  is  for 
the  protection  of  defendants  in  such  actions,  in  the  cases  specified. 

A  defence  simply  alleging  that  the  defendant  is  in  possession  of 
the  land  claimed,  without  denying  the  allegations  of  the  claim, 
operates  as  a  denial  of  the  plaintiff  s  title,  and  compels  him  to 
prove  the  allegations  of  his  statement  of  claim  :  Danford  v. 
JPAnnlttj,  6  Q.  B.  D.  046,  C.  A. 

Where  the  defendant  relics  on  an  equitable  title,  he  must  set 
out  the  material  facts  on  which  he  relies  as  the  foundation  of  his 
title  :  Sutcliffp  v.  Jamef,  27  W.  R.  750. 

16.  Nothing  in  these  Rules  contained  shall  affect  the  B.  16. 
right  of  any  defendant  to  plead  not  guilty  by  statute.  Not  sniity 
A^d  every  defence  of  not  guilty  by  statute  shall  have  the  ^^  ■**^«te- 
same  effect  as  a  plea  of  not  guilty  by  statute  has  hercto- 
fore  had.     But  if  the  defendant  so  plead  he  shall  not 
plead  any  other  defence  without  the  leave  of  the  Court  or 
a  judge. 

A  large  numlxir  of  Acts,  from  early  times  down  to  the  present, 
have  contained  provisions  whereby  particular  persons,  sued  for 
particular  classes  of  acts,  may  plead  in  answer  tne  simple  plea  of 
not  guilty,  without  further  disclosing  the  defence  on  whicn  they 
mean  to  lely,  and  may  still  prove  any  defence  in  justification 
which  they  can  substantiate.  By  R.  G.,  T.  T.,  1853,  Rule  21, 
the  defendant  must  in  such  case  insert  in  the  mat^n  of  such  pica 
the  words  *'  by  statute/*  adding  the  yeari  chapter,  and  lectiun  of 
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Order      any  statutes  on  which  he  relics,  and  stating  whether  they  arc 
ZIX.       public  or  not. 
rr.  16 — 18.      This  privilege  has  been  most  frequently  pivcn  for  the  protection 

-— of  persons  sued  in  i-e«pcct  of  acti»  done  in  connection  with  the 

diachaii^e  of  ])ublic  or  official  duties.  But  it  is  by  no  means 
confined  to  such  cases.  See  many  instances  collected  in  Bullen  & 
Leake's  Precedents  of  Pleading?*,  pp.  704,  et  9€q.,  ed.  3.  The  right 
of  so  pleading  is  prcscired  by  this  rule. 

*•  17.  17.  Every  allegation  of  fact  in  any  pleading  in  an 

Auctions  action,  not  being  a  petition  or  summons,  if  not  denied 
are  ad"       Specifically  or  by  necessary  implication,  or  stated  to  be 
mitted.        ^q^  admitted  in  the  pleading  of  the  opposite  party,  shall 
be  taken  to  be  admitted,  e.xcept  as  against  an  infant, 
lunatic,  or  person  of  unsound  mind  not  so  found  by  in- 
quisition. 

The  principle,  that  each  i>arty  is  taken  to  admit  those  allegations 
in  the  pleading  of  the  opposite  party  which  he  dr)C8  not  deny,  has 
always  been  a  fundamental  doctrine  of  Common  Law  pleading. 
It  did  not  prevail  in  Chancer^'.  Its  introduction  J nto  Chancery 
pleadings,  supplemented  as  it  is  by  Rule  20  of  this  Order,  pro- 
hibiting mere  general  denials  in  the  cases  to  which  it  applies,  and 
the  disentanglement  at  the  same  time  of  Chancery  pleadings  from 
discovery,  with  which  they  have  hitherto  been  mixed  up,  may  not 
improbably  have  the  effect  of  materially  changing  the  character 
of  pleadings  in  the  Chancery  Division. 

Where  a  defendant  by  his  defence  simply  "  put  the  plaintiffs  to 
prove  the  allegations  of  their  claim/'  and  did  not  appear  at  the 
trial,  it  was  held  that  the  statement  of  claim  was  admitted,  and 
that  no  evidence  need  be  adduced  :  HarrU  v.  Gamble  ;  see,  too, 
Green  v.  Serin,  13  Ch.  D.  589.  As  to  evasive  denial,  see  Tilde/tleff 
V.  Harper,  10  Ch.  D.  393,  C.  A. 

The  provisions  of  r.  15,  sujyra,  engraft  an  exception  on  this  rule : 
see  Danfnrd  v.  M^Amdty,  6  Ex.  D.  645,  C.  A. 

As  to  moving  for  judgment  on  admissions,  see  O.  XL.  r.  11, 
posty  p.  35<5.  As  to  the  coui-se  when  one  of  several  defcntlants  is 
an  in&ut,  sec  yational  and  Provincial  Bank  v.  ErAm,  30  W.  R. 
177. 


B.  18. 

llllmtfiiets 
must  be 
pleaded. 


18.  Each  party  in  any  pleading,  not  beini?  a  petition  or 
summons,  must  allege  all  such  facts  not  appearing  in  the 
preyious  pleadings  as  he  means  to  rely  on,  and  must  raise 
all  such  grounds  of  defence  or  reply,  as  the  case  may  be, 
as  if  not  raised  on  the  pleadings  would  be  likely  to  take 
the  opposite  party  by  surprise,  or  would  raise  new  issues 
of  fact  not  arising  out  of  the  pleadings,  as  for  instance, 
fraud,  or  that  any  claim  has  been  barred  by  the  Statute 
of  Limitations  or  has  been  released. 

ii**ii2S"^  The  defence  of  the  statute  of  limitations,  where  it  merely  bars 
m  uuont.  ^jjg  remedy,  cannot  perhai)S  be  raised  by  demurrer,  although  the 
facts  appear  on  the  statement  of  claim  :  Waheley  v.  Dati*,  26  W.  R. 
f»0,  Q.  B.  D. :  Bed  ctmtra,  Xnyea  v.  Craftley,  10  Ch.  D.  31,  V.-C.  M. 
But  it  is  otherwise  where,  as  with  land,  it  goes  to  the  right  of 
property  :  Ikiwkin*  v.  Liird  Penrhyn,  6  Ch.  D.  318,  C.  A.,  and  4 
App.  Gas.  at  pp.  68,  64  ;  WHUb  v.  Earl  Ilofve,  50  L  J.  Ch,  4. 
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19.  No  pleading,  not  being  a  petition  or  sununons,     Ord«r 
shall,  except  by  way  of  amendment,  raise  any  new  ground     ^J^«j 
of  claim  or  contain  any  allegation  of  fact  inconsistent  !!^. _""__* 
with  the  previous  pleadings  of  the  party  pleading  the  b.  19. 

same.  inconsistent 

pleadings. 

This  rule  is  in  accordskiicc  with  the  rule  both  at  Common  Law 
and  in  Chancery,  except  that  it  allows  a  larger  right  of  amend- 
ment than  was  allowed  in  Chancery.  By  r.  14,  snpra,  new  assign- 
ments are  abolished. 

A  reply  must  not  set  up  new  claims  :  Willi4im«(m'7,  London  and 
North  Wettem  Ry.,  12  Ch.  D.  787. 

20.  It  shall  not  be  sufficient  for  a  defendant  in  his  A.  90. 
defence  to  deny  generally  the  facts  alleged  by  the  state-  specific 
ment  of  claim,  or  for  a  plaintiff  in  his  reply  to  deny  **®°**^- 
generally  the  facts  alleged  in  a  defence  by  way  of  counter- 
claim, but  each  party  must  deal  specifically  with  each 
allegation  of  fact  of  which  he  does  not  admit  the  truth. 

Sec  Thorp  v.  iroUUworth,  3  Ch.  D.  637,  M.  R  ;  Ihjrd  v.  Nunn, 
5  Ch.  D.  781,  Fry,  J.,  affirmed  7  Ch.  D.  284,  C.  A. ;  Harris  v. 
Oambley  7  Ch.  D.  877,  as  to  defences.  As  to  an  evasiYe  denial,  see 
TUdeOey  v.  Marper,  10  Ch.  D.  393,  C.  A.  See  further  rr.  15,  17, 
tupra.  Unless  the  allegations  of  the  statement  of  claim  arc 
specifically  denied  the  plaintiff  is  entitled  to  move  for  judgment 
as  upon  admissions  :  Butter  v.  Tregent^  12  Ch.  D.  758. 

A  reply  to  a  counter  claim  is  in' the  nature  of  a  statement  of  counter- 
defence  :  see  Williamson  v.  Litndon  and  North  Western  Railicay,  claim. 
12  Ch.  D.  787 ;    Green  v.  A'm«,  13  Ch.  D.  589.    The  defendant 
therefore  cannot  merely  join  ifssue  on  a  counter-claim  :  Jitmhorv  v. 
Lonr^  13  Ch.  D.  533,  V.-C.  B.,  declining  tofoUow  Rolfe  v.  Maclaren, 
A  Ch.  D.  106,  V.-C.  H. 

21.  Subject  to  the  last  preceding  Rule,  the  plaintiff  by  B.  21. 
his  reply  may  join  issue  upon  the  defence,  and  each  party  Joindwof 
in  his  pleading,  if  any,  subsequent  to  reply,  may  join  *"^®- 
issue  upon  the  previous  pleading.     Such  joinder  of  issue 

shall  operate  as  a  denial  of  every  material  allegation  of 
fact  in  the  pleading  upon  which  issue  is  joined,  but  it 
may  except  any  facts  which  the  party  may  be  willing  to 
admit,  and  shall  then  operate  as  a  denial  of  the  fects  not 
so  admitted. 

See  note  to  the  last  rule. 

The  effect  of  these  two  rules  taken  together  is,  that,  whether  in 
the  case  of  a  claim  by  the  plaintiff  or  a  counter-claim  by  the 
defendant,  the  opposing  pai'ty  is  not  at  Ubcrty  to  deny  the  facts 
aUeged  in  general  terms,  but  must  deal  with  them  in  detail.  But 
the  party  who  has  once  told  his  own  stoiy  in  detail  may,  by  a 
mere  joinder  of  issue,  deny  in  general  terms  what  his  opponent 
alleges  in  answer,  unless  the  answer  be  by  way  of  counter-claim. 
Joinder  of  issue,  however,  is  to  operate  merely  by  way  of  denial. 
Of  course,  if  the  party  entitled  to  join  issue  is  not  content  with 
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Order      mere  denial,  and  wishes  to  introduce  new  facts  to  answer  his 

XIX.      o])|Tuncnt's  allegations,  he  must  plead  those  facts  under  r.  18  of 

rr.  21 — 24.  this  Order  ;  and  a  plaintiff  has  a  right  to  do  so  in  reply  :  Hall 

V.  Eve,  4  Ch.  U.  34 1 ,  C  A.  ;    or  he  may  amend  his  previous 

pleadings. 


R.  22. 

Evaaive 
denial. 


22.  When  a  pai'ty  in  any  pleading  denies  an  allegation 
of  fact  in  the  previous  pleading  of  the  opposite  party,  he 
must  not  do  so  evasively,  but  answer  the  point  of  sub- 
stance. Thus,  if  it  be  alleged  that  he  received  a  certain 
sum  of  money,  it  shall  not  be  sufficient  to  deny  that  he 
received  that  particular  amount,  but  he  must  deny  that 
he  received  that  sum  or  any  part  thereof,  or  else  set  out 
how  much  he  received.  And  so  when  a  matter  of  fact  is 
alleged  with  divers  circumstances,  it  shall  not  be  sufficient 
to  deny  it  as  alleged  along  with  those  circumstances,  but 
a  fair  and  substantial  answer  must  be  given. 

This  rule  is  founded  on  Chan.  Cons.  Ord.  XV.,  r.  2 ;  Morgan's 
Acts  and  Orders,  p.  452,  ed.  4. 

As  to  the  strictness  with  which  this  rule  is  construed,  sec  Thorp 
V.  Holdxworth,  L.  K.  3  Ch.  D.  6,S7,  M.  R.  ;  Byjrd  v.  Nunn,  L.  R.  5 
Ch.  D.  711,  Fry,  J. ;  7  Ch.  D.  284,  C.  A.  As  to  conditions  under 
which  leave  to  amend  will  be  given  when  an  evasive  denial 
lias  been  pleaded,  see  Tildcsley  v.  Uarper^  10  Ch.  D.  393,  C.  A. 

23.  When  a  contract  is  alleged  in  any  pleading,  a  bare 
denial  of  the  contract  by  the  opposite  party  shall  be  con- 
strued only  as  a  denial  of  the  making  of  the  contract  in 
fact,  and  not  of  its  legality  or  its  sufficiency  in  law, 
whether  with  reference  to  the  Statute  of  frauds  or  other- 
wise. 

The  rule  requiring  an  objection  founded  upon  the  Statute  of 
frauds  to  be  pleaded  specially  is  construed  strictly.  Thus,  where 
one  party,  assert inp  a  contract,  alle.ecd  circumstances  in  antici- 
pation of  an  objection  on  the  gn)uud  of  the  statute,  and  these 
>vcrc  traversed,  it  was  helil  that  the  statute  could  not  be  relied 
upon  :  Clarlic  v.  CalUnv,  46  L.  J.  Q.  B.  53,  C.  A.  Where,  however, 
a  defendant  had  demurred  on  the  ground  that  the  statute  was  not 
complied  "with,  and  his  demurrer  was  overruled,  it  was  held  that 
the  objection  was  sufficiently  taken  once  for  all,  and  might  be 
insisted  upon  at  the  hearing  without  again  pleading  it :  Johmuton 
V.  Jfonkotfj  2  Ch.  D.  298,  C.  A.  As  to  the  reasons  for  requiring 
the  statute  to  be  pleaded,  see  Datrkins  v.  Lard  Penrhyn^  4  App. 
Cas.  at  p.  58,  per  Lord  Cairns.  This  objection  cannot  properly  be 
taken  by  demurrer,  Catlittg  v.  AV n/7,  26  W.  R.  at  p.  55l,  C.  A.  As 
to  mode  of  pleading  the  statute,  see  Pulling  v.  Snelus,  48  L.  J. 
C.  P.  394. 

B,  24.  24.  "RHienever   the    contents    of    any  document    are 

cofit«nta  of  material,  it  shall  be  sufficient  in  any  pleading  to  state  the 

documentn.  eflFcct  thereof  as  briefly  as  possible,  without  setting  out 

the  whole  or  any  part  thereof  unless  the  precise  words  of 

the  document  or  any  part  thereof  are  material. 


B.  28. 

Denial  of 
contract : 
Legality : 
Statute  of 
frauds. 
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In  an  action  for  lil^el  the  precise  words  arc  material :  IfarrU  v.  Order 
Warre,  4  C.  P.  1).  125  ;  and  where  answei-s  to  intcmigatories  are  XIX. 
rcferrcHl  to,  it  seems  that  the  interrogatories  and  answers  shonltl  pr,  84 — 29. 

be  set  out:    WdliawHon  v.  Londim  and  North  Western  litj.  Co.^ 

12  Ch.  D.  787,  V,-C.  H. 

25.  Wherever  it  is  material  to  allege  malice,  fraudu-  B.  20. 
lent  intention,  knowledge,  or  other  condition  of  tlie  mind  Malice, 

of  any  person,  it  shall  be  sufficient  to  allege  the  same  as  S3Jir',^^tai 
a  fact  without  setting  out  the  circumstances  from  which  itate. 
the  same  is  to  be  inferred. 

See  Sandyi  v.  Florencef  47  L.  J.  o98,  as  to  alleging  negligence, 
and  Davey  v.  Oarret^  7  Ch.  D.  483,  at  p.  489,  as  to  alleging  fraud ; 
but  see  Wallifigfard  v.  Mutual  Societyy  5  App.  Cas.  685,  as  to 
allegations  of  fraud  where  this  rule  was  not  in  question. 

26.  Wherever  it  is  material  to  allege  notice  to  any  B.  26. 
person  of  any  fact,  matter,  or  thing,  it  shall  be  sufficient  Notice. 
to  allege  such  notice  as  a  fact,  unless  the  form  or  the 
precise  tenns  of  such  notice  be  material. 

27.  Wherever  any  contract   or  any  relation  between  B.  27. 
any  persons  does  not  arise  from  an  express  agreement,  implied 
but  IS  to  be  implied  from  a  series  of  letters  or  conversa-  ^^^^^^ 
tions,  or  otherwise  from  a  number  of  circumstances,  it 

shall  be  sufficient  to  allege  such  contract  or  relation  as  a 
fact,  and  to  refer  generally  to  such  letters,  conversations, 
or  circumstances,  without  setting  them  out  in  detail. 
And  if  in  such  case  the  person  so  pleading  desires  to  rely 
in  the  alternative  upon  more  contracts  or  relations  than 
one  as  to  be  implied  from  such  circumstances,  he  may 
state  the  same  in  the  alternative. 

For  an  example  of  this  method  of  pleading,  see  Appendix  C,  No. 
5,  post,  p.  496.  If  the  contract  relied  on  is  a  contract  in  writing, 
the  fact  should  be  stated :  Turquand  t.  Fearon^  40  L.  T.  543, 
C.  A. 

28.  Neither  party  need  in  any  pleading  allege  any  *•  28. 
matter  of  fact  which  the  law  presumes  in  liis  favour  or  Burden  of 
a£  to  which  the  burden  of  proof  lies  upon  the  other  side,  ^^^^' 
unless  the  same  has  first  been  specifically  denied. 

[E.g. — Consideration  for  a  bill  of  exchange  where  the 
plaintiff  sues  only  on  the  bill,  and  not  for  the  considera- 
tion as  a  substantive  ground  of  claim.] 

See  Appendix  (C),  Nos.  6  and  7,  posty  p.  498. 

29.  Where  an  action  proceeds  in  a  district  registry  all  B.  29. 
pleading|8  and  other  documents  required  to  be  filed  shall  Filing  in 
be  filed  in  the  district  registry.  jSju^. 
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Order  29a.  When  a  cause  in  the  Chancery  Division  is  pro- 
*^^  ceeding  in  a  District  Registry,  all  certificates  of  the  Chief 
rr.  88>,  w.  (jj^j^)^  ^^^^  Taxing  Masters  and  all  affidavits  and  other 
chAncery  documcnts  (required  to  be  filed)  used  in  London  before 
acSom!  ^^^  J'l^R®  "^  Chambers,  or  before  any  Taxing  Master  or 
(R.  8.  c,  Referee  of  the  Court,  and  not  already  filed  in  the  District 
34arch,  1879,  Registry,  shall  be  filed  in  the  same  office  as  they  would 
'*  *  have  been  filed  in  if  the  proceedings  had  originally  com- 

menced in  London  ;  and  if  the  Court  or  judge  sliall  so 
direct,  office  copies  thereof  shall  be  transmitted  to  the 
District  Registr)'. 

As  to  when  tin  action  is  to  proceed  in  the  district  legistTy,  see 
O.  XII.,  IT.  4  and  5,  UHtCy  p.  211.  As  to  proceedings  in  district 
registries  generally,  see  note  to  O.  V.,  r.  1,  antCy  p.  191.  As  to 
filing  pleadings,  see  r.  7  of  this  Order,  ante,  p.  254,  and  note 
thereto. 

B.  80.  30.  In  actions  for  damage  by  collision  between  vessels. 

Admiralty  uulcss  the  Court  or  a  judge  shall  otherwise  order,  each 
action.  soHcitor  shall,  before  any  pleading  is  delivered,  file  with 
PreUminary  the  proper  officer  a  document  to  be  called  a  Preliminary 
'^®*-  Act,  which  shall  be  sealed  up  and  shall  not  be  opened 

until  ordered  by  the  Court  or  a  judge,  and  which  shall 
contain  a  statement  of  the  following  particulars  : — 

(a,)  The  names  of  the  vessels  which  came  into  collision 
ana  the  names  of  their  masters. 
(b.)  The  time  of  the  collision. 
(c,)  The  place  of  the  collision. 
(d.)  The  direction  of  the  wind. 
(e.)  The  state  of  the  weather. 
K)  The  state  and  force  of  the  tide, 
f.)  The  course  and  speed  of  the  vessel  when  the  other 
was  first  seen. 
(h.)  The  lights,  if  any,  carried  by  her. 
(«.)  The  distance  and  bearing  of  the  other  vessel  when 
first  seen. 

(A?.)  The  lights,  if  any,  of  the  other  vessel  which  were 
first  seen. 

({.)  Whether  any  lights  of  the  other  vessel,  other  than 
those  first  seen,  came  into  view  before  the  collision. 

(m.)  What  measures  were  taken,  and  when,  to  avoid 
the  collision. 

(n.)  The  parts  of  each  vessel  which  first  came  into 
contact. 

If  both  solicitors  consent,  the  Court  or  a  judge  may 
order  the  preliminary  acts  to  be  opened  and  the  evidence 
to  be  taken  thereon  without  its  being  necessary  to  deliver 
any  pleadings. 

See  7%e  John  Boyne,  25  W.  R.  756  ;  36  L.  T.  29,  P.  D, 
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ORDER  XX.  Order 

Pleading  Matters  arising  pending  the  AcrriON. 

1.  Any  ground  of  defence  which  has  arisen  after  action  B.  1. 
brought,  but  before  the  defendant  has  delivered  his  state-  Defence  to 
ment  of  defence,  and  before  the  time  limited  for  his  *^*"* 
doing  so  has  expired,  may  be  pleaded  by  the  defendant  in 

his  statement  of  defence,  either  alone  or  together  with  Defence  to 
other  grounds  of  defence.    And  if,  after  a  statement  of  cuSi?' 
defence  has  been  delivered,  any  ground  of  defence  arises 
to  an?  set-oif  or  counter-claim  alleged  therein  by  the 
defendant,  it  may  be  pleaded  by  the  plaintiff  in  his  reply, 
either  alone  or  together  with  any  other  ground  of  reply. 

The  plaintifE  may  counter-claim  to  the  defendant's  counter- 
claim in  respect  of  the  same  trftnsactioni  Tbke  y.  Andretvtf  8  Q.  B. 
P.  428. 

2.  Where  any  ground  of  defence  arises  after  the  de-  ^«  *• 

f endant  has  delivered  a  statement  of  defence,  or  after  the  ^^^ 
time  limited  for  his  doing  so  has  expired,  the  defendant  pleading. 
may,  and  where  any  ground  of  defence  to  any  set-ofiF  or 
counter-claim  arises  after  reply,  or  after  the  time  limited 
for  delivering  a  reply  has  expired,  the  plaintiff  may, 
wiihin  eight  days  after  such  ground  of  defence  has  arisen, 
and  by  leave  of  the  Court  or  a  judge,  deliver  a  further 
defence  or  further  reply,  as  the  case  may  be,  setting  forth 
the  same. 

3.  Whenever  any  defendant,  in  his  statement  of  de-  B.  8. 
fence,  or  in  any  further  statement  of  defence  as  in  the  confeiaioa 
last  Rule  mentioned,  alleges  any  ground  of  defence  which  °'^®^^'***- 
has  arisen  after  the  commencement  of  the  action,  the 
plaintiff  may  deliver  a  confession  of  such  defence,  which 
confession  may  be  in  the  Form  N6.  2  in  Appendix  (B) 
hereto,  with  such  variations  as  circumstances  may  require, 

and  he  may  thereupon  sign  judgment  for  his  costs  up  to 
the  time  of  the  pleading  of  such   defence  unless    the  coete. 
Court  or  a  judge  shall,  either  before  or  after  the  delivery 
of  such  confession,  otherwise  order. 

For  the  fonn  here  referred  to,6ee^o<^,  p.  475,  and  for  a  form  of 
judgment,  see  post t  p.  540. 

The  provisions  of  this  Order  are  in  substance  the  same,  with  a 
few  exceptions,  as  those  of  ss.  68  and  69  of  the  C.  L.  P.  Act,  1852, 
and  Rules  22  and  23  of  R.  6.,  T.  T.,  1853.  But  by  those  rules  the 
right  to  confess  the  plea,  and  take  judgment  for  costs,  was  ex- 
pressly excluded  where  the  matter  arising  after  action  was  pleaded 
by  one  of  several  defendants.  There  is  no  such  limitation  in  this 
order.    The  extension  also  in  express  terms  of  the  right  of  setting 
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Order  XX.  up  a  defence  arising  after  action  brought  to  the  case  of  a  plaintiff 
r.  8.       answering  a  set-off  or  couuter-claim  is  new.    As  to  when  matter 

so  arising  could  formerly  be  replied,  see  JHyion  v.  Littledale,  4  Ex. 

159  ;  Ncwington  v.  Levy,  L.  R.  5  C.  P.  607 ;  L.  R.  6  C.  P.  180.  It 
will  be  observed  that  the  light  to  confess  under  Rule  3  is  limited 
to  the  plaintiff. 

Under  the  rules  referred  to  as  in  force  before  the  Judicature 
Acts,  where  a  defence  arising  after  plea  was  pleaded,  in  addition 
to  other  defences  previously  pleaded  in  bar  of  the  action,  the 
plaintiff  might  confess  the  plea,  and  have  his  costs ;  the  other 
defences  faUing  to  the  ground.  And  it  appears  to  be  the  same 
under  the  present  rules  :  Foster  v.  Oamgccj  1  Q.  B.  D.  666. 

These  rules  apply  where  the  defendant  is  adjudicated  bankrupt 
after  action  brought  upon  an  act  of  bankruptcy  committed  before 
action  brought :  Champi&n  v.  Fomihy^  7  Ch.  D.  373. 

These  rules  ap])ly  to  counter-claims  in  the  nature  of  a  pecuniaiy 
set-off  arising  after  action  brought :  EllU  v.  Munson,  35  L.  T. 
585,  C.  A.,  and  they  have  lx?cn  held  to  apply  to  counter-claims 
generally :  JJeddall  v.  ^laitland^  17  Ch.  D.  174,  Fry,  J.  See, 
however,  the  observations  of  Jessel,  M.  R.,  in  Original  Hartlepool 
CoUieriea  Co,  v.  Oihh,  5  Ch.  D,  713  ;  and  note,  ante,  p.  252. 

Payment  into  Court  is  not  a  defence  within  the  meaning  of  this 
rule  :  Callander  v.  llanrhim,  2  C.  P.  D.  592. 

Such  a  confession  of  a  defence  as  that  here  provided  for  does 
not  o])erate  as  a  mere  discontinuance  of  the  action,  or  leave  the 
plaintiff  at  liberty  to  commence  a  fresh  action.  It  is  a  determina- 
tion of  the  matters  in  litigation,  and  precludes  any  second  action 
for  the  same  cause  :  Newington  v.  Levy,  L.  R.  5  C.  P.  607  ;  6  C.  P 
180. 


Order  OEDEE  XXI. 

Statement  of  Claim. 

B.  1.  1.  Subject  to  Rules  2  and  3  of  this  Order,  the  delivery 

DeUvery  of  of  statements  of  claim  shall  be  regulated  as  follows : — 
Jm^*"*  ^  ifl')  K  the  defendant  shall  not  state  that  he  does  not 
require  the  deliveiy  of  a  statement  of  claim,  the  plaintiff 
shall,  unless  otherwise  ordered  by  the  Court  or  a  judge, 
deliver  it  within  six  weeks  from  the  time  of  the  defen- 
dant's entering  his  appearance. 

{h.)  The  plaintiff  may,  if  he  think  fit,  at  any  time 
after  the  issue  of  the  writ  of  summons,  deliver  a  state- 
ment of  claim,  with  the  writ  of  summons  or  notice  in 
Ueu  of  writ  of  summons,  or  at  any  time  afterwards, 
either  before  or  after  appearance,  and  although  the  de- 
fendant may  have  appeared  and  stated  that  he  does  not 
require  the  delivery  of  a  statement  of  claim :  Provided 
that  in  no  case  where  a  defendant  has  appeared  shall  a 
statement  be  delivered  more  than  six  weebs  after  the  ap^ 
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pefirance  has  been  entered,  unless  otherwise  ordered  by     Order 
the  Court  or  a  judge. 

(r.)  Where  a  plaintiff  dehvers  a  statement  of  claim 
without  Ixjinj^  re(|uired  to  do  so,  the  Court  or  a  judp^e 
may  make  such  order  as  to  the  costs  occasioned  therei)y 
as  shall  seem  jiist,  if  it  appears  that  the  delivery  of  a 
sUitcment  of  claim  was  unnecessary  or  improper. 

The  statement  that  the  (Icfendant  does  not  require  a  statement 
of  claim  is  to  he  at  the  time  of  apjjearance.  See  0.  XII..  r.  10, 
attfr,  p.  21.S;  ApiKindix  (A),  Pt.  1,  Form  No.  6,  2'f»x^  j).  460;  0. 
XIX..  r.  2,  fintr,  p.  248. 

Formerly  the  plaintiff  in  a  Common  Law  action,  of  strict 
ritjht,  had  the  whole  of  the  teiin  next  after  the  apiXMirancc  of  the 
defendant  to  deliver  his  declaration.  If  he  ditl  not  declare  within 
that  time,  after  notice  to  declare,  he  was  liahle  to  judjjment  of 
non  ])r«is.  if  no  such  judgment  was  entered,  he  had  a  year  after 
8er>'ice  of  the  writ  to  declare  in.  after  which  he  was  out  of  Court. 
See  C.  L.  P.  Act,  1852,  ss.  53,  58 ;  notes  to  those  sections  in  Day's 
C.  L.  P.  Acts,  88,  92,  ed.  4  ;  1  Chitty's  Archbold,  p.  223,  ed.  12. 

In  Chancery.no  question  on  this  jjoint  could  arise:  the  l)ill, 
which  was  the  statement  of  claim,  being  itself  the  commence- 
ment of  the  action. 

Under  0.  XIX.,  r.  2,  and  this  rale,  the  plaintiff  must  deliver  a 
statement  of  claim,  if  the  defendant  has  appeared,  and  has  not 
given  notice  at  the  time  of  appeamncc  disi)ensing  with  its 
delivery.  He  may  <leliver  a  statement,  although  either  the  de- 
fendant has  not  a])j)cared,  or  has  ap}»cai*cd  and  dispensecl  \\-ith  its 
delivery.  But  as  to  costs,  see  K.  S.  C.  (Costs),  pojtt,  p.  628,  r.  18. 
There  has  Inicn  a  difference  of  ojn'nion  among  the  judges  of  the 
Chancery  Division  as  to  the  pn)]>riety  of  delivering  a  statement 
of  claim  in  cases  intended  to  be  heaiil  as  short  causes :  Je»<sel, 
M.  R.,  in  7}tyh>r  v.  Dtwhit.  W.  N.  1875,  p.  193.  and  Hall,  V.-C., 
in  (iri'in  v.  rolfhtj,  1  (-h.  1).  6i)3,  held  that  a  statement  oi  claim 
should  l)e  dispensed  with  in  such  cases:  whereas  Malins,  V.-(\, 
in  JirvfoH  v.  Mochtt,  33  L.T.  684,  lioyrH  v.  Cooh.  Ibid.,  778,  held 
a  statement  to  be  necessary  whenever  the  onler  to  be  made 
<lepcnds  on  a  \^Titten  insti-ument. 

The  statement  of  claim  mav  be  seiTcd  with  the  writ  of  sum- 
mcms,  or,  in  oitlinary  cases,  at  any  time  between  that  and  six 
weeks  after  apiKjamnce. 

In  Prelmte  Cavses.  the  time  may  be  longer,  siiicc,  by  rule  2.  if 
the  defendant  has  ap|ieared.  the  plaintiff  has  eight  days  from  the 
tiling  of  the  defen<lant's  affidavit  of  scripts  for  delivering  his 
statement. 

In  Admiralty  actions  in  rem,  by  rule  3  the  statement  of  claim 
must  Ix;  delivered  within  twelve  days  fi-om  api)camnee.  Where 
a  ship  is  undtr  arrest  it  might  well  be  unjust  to  allow  any  delay 
on  the  pai-t  of  the  plaintiff  l»efore  discl(»*ing  his  claim. 

Thc«*e  times  may  be  either  enlarged  or  abridged  by  onler  ( f  a 
judge ;  and  an  oixler  for  enlargement  may  be  made  either  before 
or  after  the  prescrilxxl  time  has  expiretl:  0.  LVll.,  r.  6,  jwstf 
p.  412. 

No  ])leadings  can  be  cither  delivere<l  or  amended  in  the  long 
vacation,  except  by  order  of  the  Court  or  a  judge ;  and  the  perio(i 
of  the  long  vacation  is  not  to  1)e  reckoned    in    computing  the 
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B.  8. 

Admiralty 
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time  for  delivering  any  pleading,  unless  otherwise  directed  by 
the  Court  or  a  judge :  6.  LVII.,  n-.  4,  o^jwftt,  p.  412. 

By  O.  LVII.,  r.  3,  jw^f^  p.  411,  "  Where  the  time  for  doing  any 
act  or  taking  any  proceeding  expires  on  a  Sunday,  or  other  day 
on  which  the  offices  are  closed,  and  ])y  reason  thereof  such  act  or 
proceeding  cannot  be  done  or  taken  on  that  day,"  the  next  day  is 
allowed. 

2.  In  Probatx;  actions  the  plaintiff  shall,  unless  other- 
wise ordered  by  the  Court  or  a  judge,  deliver  his  state- 
ment of  claim  within  six  weeks  from  the  entry  of  ap- 
pearance by  tlie  defendant,  or  from  the  time  limited  for 
his  appearance,  in  case  he  has  made  default ;  but  where 
the  defendant  has  appeared  the  plaintiff  shall  not  be  com- 
pelled to  deliver  it  until  the  expiration  of  eight  days 
after  the  defendant  has  filed  his  affidavit  as  to  scripts. 

3.  In  Admiralty  actions  in  rem  the  plaintiff  shall, 
within  twelve  days  from  the  appearance  of  the  defen- 
dant, deliver  his  statement  of  claim. 


B.4. 

Notice  in 
lieu  of 
ntatemcnt. 


4.  Where  the  ^vrit  is  specially  indoraed,  and  the  defen- 
dant has  not  dispensed  with  a  statement  of  claim,  it  shall 
be  sufficient  for  the  plaintiff  to  deliver  as  his  statement 
of  claim  a  notice  to  the  effect  that  his  claim  is  that 
which  appears  by  the  indorsement  upon  the  vrrit,  unless 
the  Court  or  a  judge  shall  order  him  to  deliver  a  further 
statement.  Such  notice  may  he  either  written  or  printed, 
or  partly  ^\Titten  and  partly  printed,  and  may  be  in  the 
Form  No.  3  in  the  Appendix  (B)  hereto,  and  shall  be 
marked  on  the  face  in  the  same  manner  as  is  required 
in  the  case  of  an  ordinary  statement  of  claim.  And 
when  the  plaintiff  is  ordered  to  deliver  such  further 
statement  it  shall  he  delivered  within  such  time  as  by 
such  order  shall  be  directed,  and  if  no  time  be  so  limited 
then  within  the  time  prescribed  by  Rule  1  of  this  Order. 

For  the  form  here  referred  to  see  po*t,  p.  475. 

The  s^xjcial  indorsement  referred  to  is  where  the  claim  is 
merely  for  debt  or  liquidated  demand,  and  the  writ  is  indorsed 
with  particulai-s  of  the  claim,  under  O.  III.,  r.  6,  antr^  p.  188. 

In  all  the  simpler  classes  of  money  claims,  as  for  the  price  of 
goo^ls,  arrears  of  rent  or  salaiy,  money  lent,  on  biUs  or  notes, 
and  the  like,  the  cheap  and  easy  process  proTided  by  this  rule  is 
largely  used.  The  sijccial  indorsement  on  the  writ,  if  fairly  framed, 
in  the  great  majority  of  cases  givas  the  defendant  all  the  informa- 
tion he  can  need  as  to  the  claim  he  has  to  meet.  If  in  any  case 
the  indoreement  is  insufficient  for  this  purjwse,  an  ai)plicatiou  for 
further  particulai's  can  be  made  under  this  nile. 

Where  a  writ  is  specially  indorfed,  and  notice  is  given  under 
this  rule,  the  iudonjcmeut  constitutes  a  pleading  and  may  be 
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demurred  to  if  it  does  not  disclose  a  good  cause  of  action:     Order 
Jlohertson  v.  Howard,  3  C.  P.  D.  280.  XXI. 

Where  a  writ  claims  specific  sums,  and  also  claims  damages  and       r.  4. 

an  injunction,  it  is  not  specially  indorsed  within  the  meaning  of 

this  rule :  Teat  man  v,  Stunv,  28  V.  B.  574. 


OEDER  XXII.  Order 

xxn. 
Defence. 

1.  Where  a  statement  of  claim  is  delivered  to  a  defeu-  B.  1. 
dant  he  shall  deliver  his  defence  within  eight  days  from  Delivery  of 
the  delivery  of  the  statement  of  claim,  or  from  the  time  where'^ciaiin 
limited  for  appearance,  whichever  shall  be  last,  unless  delivered, 
such  time  is  extended  by  the  Court  or  a  judge. 

Formerly,  the  defendant  in  a  Common  Law  action  had  eight 
daj's  to  plead :  C.  L.  P.  Act,  1852,  8.  63.  The  time  was  always 
freely  enlarged  when  necessary,  but  as  a  general  rule  only  upon 
terms ;  the  material  one  of  which  was,  that  the  defendant  should 
take  short  notice,  that  is  a  four  days'  notice,  of  trial.  See  O. 
XXXVI.,  r.  9jjwj(tj  J).  322.  In  Chancery,  a  defendant  required  to 
answer  had  twenty-eight  days  from  the  delivery  of  the  interroga- 
tories, 8ee  Chanc.  Cons.  Ord.  XXXVII.,  Rule  4 ;  Morgan's  Acts' 
and  Onlci-s,  ]>.  5(j7,  ed.  4 ;  Dan.  Ch.  Pr.  640,  ed.  5. 

In  Admiralty  suits  the  time  to  answer  was  twelve  days :  Adm. 
Rules  68.  In  Probate  suits  the  time  to  plead  was  eight  days : 
Rule  38.  Contentious  Business. 

The  time  being  now  fixed  at  so  short  a  period  as  eight  days  in 
all  the  divisions,  fuither  time  to  defend  has  to  be  obtained  in  the 
great  majority  of  cases. 

As  to  the  extension  or  reduction  of  the  time  for  pleading  by 
plaintiff,  and  as  to  the  computation  of  time  and  vacations,  see 
note  to  O.  XXI.,  r,  1,  aiUff  p.  264 ;  and  Oo.  LVII.  and  UKLfpost, 
pp.  412,  437. 

As  to  the  time  for  delivering  a  further  defence,  founded  upon 
matters  arising  after  defence  delivered,  see  O.  XX,,  r.  2,  ante, 
p.  263. 

Defence  in  tliis  rule  includes  a  demurrer ;  a  defendant,  there- 
fore, who  has  obtained  an  extension  of  time  to  defend  may 
within  that  time  demur :  Hodges  v.  Hodges,  2  Ch.  D.  112,  M.  R. 

2.  A  defendant  who  has  appeared  in  an  action  and  B.  8. 
stated  that  he  does  not  require  the  delivery  of  a  state-  wiiere  no 
ment  of  claim,  and  to  whom  a  statement  of  claim  is  not  SSlvemi. 
delivered,   may  deliver  a  defence  at  any   time  within 

eight  days  after  his  appearance,  unless  such  time  is  ex- 
tended by  the  Court  or  a  judge. 

• 

If  the  plaintiff  has  delivered  a  statement  of  claim,  then, 
under   0.  XIX,  r.  2,  and  r.  1  of  this  order,  the  defendant  is 
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Order      bound  to  deliver  a  defence.    If  he  fail  to  do  so,  judgment  may  be 

XXn.      had  against  him  by  default,  under  0.  XXIX.,  rr.  2  to  11.    But  if 

rr.  fi— 5.    the  statement  of  claim  has  been  deliveitjd  uncalletl  for  and  ini- 

—— —  properly,  the  plaintiff  mav  l)e  ordered  to  pav  the  costs  occasional 

thereby:    0.  XXI.,  r.   l,'^  ante,   p.  204;   and    R.  S.    C.  (Costs), 

jfoxt,  p.  628,  r.  18. 

If  the  defendant  at  the  time  of  his  apjiearance  (O.  XIl., 
r.  10,  antr,  p.  213 ;  Api)endix  (A),  Pt.  1,  Foito  No.  6,pogf,  p.  4G0; 
O.  XIX.,  r.  2,  ante,  p.  248),  disiKjnses  i^nth  the  delivery  of  a 
statement  of  claim,  and  if  the  jilaintiff  takes  advantage  of  the 
notice  and  deli  vera  none,  then  the  defendant  is,  ])y  this  rule,  not 
bound  to  deliver  any  defence.  The  effect  api)eai'8  to  be,  that  in 
such  a  case  pleadings  are  disiHjnsed  with  by  mutual  consent,  the 
indorsement  on  the  writ  alone  identifying  the  controveray  to  Ix! 
decided ;  and  it  has  been  so  held  by  Lindley,  J.,  at  Chambers,  in 
JloniHT  V.  Ollcsi,  W  N.,  1876,  p.  10.  This  rule,  however,  resen-es 
to  the  defendant  the  right  to  deliver  a  defence,  although  no  state- 
ment of  claim  has  bcicn  delivei-etl. 

B.  8.  8.  Where  leave  has  been  given  to  a  defendant  to  defend 

Where  leave  Under  Order  XIV.,  Rule  1,  he  shall  deliver  his  defence, 

obuSned!     '^  ^^^^  within  such  time  as  shalj  be  limited  by  the  order 

giving  him  leave  to  defend,  or  if   no  time  is  thereby 

limited,  then  within  eight  days  after  the  order. 

This  refers  to  the  case  of  a  writ  sixicially  indorsed,  when  the 
])laintiff  has  applied  for  judgment  notwithstanding  appearance. 
It  lias  been  held,  that  a  defendant  obtaining  leave  to  defend  must 
under  this  rule  deliver  a  statement  of  defence  \vithin  the  time 
8}X3cified,  although  no  statement  of  claim  has  been  delivered : 
Atkin*  V.  Taylor,  W.  N.  1876,  p.  11,  i)er  Lindley,  J.,  at  Cham  hoi's; 
Margate  Pier  Co.  v.  Perrt/,  Ibul..  p.  52,  per  Archibald.  J.,  at 
Chaml)er8. 

B.  4.  4.  Where  the  Court  or  a  judge  shall  be  of  opinion  that 

Improper  aiiy  allegations  of  fact  denied  or  not  admitted  by  the 
denial.  defence  ought  to  have  been  admitted,  the  Court  may 
Costs.         make  such  order  as  shall  be  just  with  respect  to  any  extra 

costs  occasioned  by  their  having  been  denied   or    not 

admitted. 

By  0.  XIX.,  r,  17,  antr^  p.  258,  any  allegation  not  denied  or 
stated  not  to  be  admitted  is  to  be  taken  as  admitted.  Admissions 
may  also  be  made  by  notice  apart  from  the  pleadings:  O. 
XXXI 1.,  r.  I,  pout,  p.  303. 

B.  5.  5.  Where    a   defendant   by  his  defence  sets  up  any 

Counter-  couuter-claim  which  raises  questions  between  himself  and 
cuiin  against  tlie  plaintiff  aloug  with  any  other  person  or  persons,  he 
as  weitleT^"  shall  add  to  the  title  of  his  defence  a  further  title  similar 
plaintiff.      ^  ^Y^Q  ^j^ig  ju  ^  statement  of  complaint,  setting  forth  the 

names  of  all  the  persons  who,  if  such  counter-claim  were 
to  be  enforced  by  cross  action,  would  be  defendants  to 
such  cross  action,  and  shall  deliver  his  defence  to  such  of 
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them  as  are  parties  to  the  actiou  mthin  the  period  within     Order 
which  he  is  required  to  deliver  it  to  the  plaintiff.  ^^^ 

The  ri^ht  of  a  defendant  to  join  other  pcrRons  besides 
plaintiff  in  a  counter-claim  dei)ends  upon  h.  24,  8ub-R.  3,  of 


rr.fi— 9. 


the 
)f  the 
Act  of  1873,  antt,  p.  20.  See  0.  XIX.,  f.  3,  ante,'^.  249,  and  note 
thereto. 


G.  Wlxere  any  such  person  as  in  the  last   preceding  B.  6. 
Rule  mentioned  is  not  a  party  to  the  action,  he  shall  be  where  thini 
summoned  to  appear  by  beiu^  served  with  a  copy  of  the  yira'r«rty. 
defence,  and  such  service  shall  lie  rej^ulated  by  the  same 
Rules  as  are  hereinbefore  contained  with  respect  to  the 
service  of  a  writ  of  summons,  and  every  defence  so  served 
shall  be  indorsed  in  the  Form  No.  4  in  Appendix  (B) 
hereto,  or  to  the  like  effect. 

For  the  form  here  referred  to,  see  poit,  p.  475. 
As  to  service  of  writs  of  Bumnious,  see  Oo.  IX.,  X.,  XI.,  aritej 
pp.  200—210. 

7.  Any  person  not  a  defendant  to  the  action,  who  is  B.  7. 
served  with  a  defence  and  counter-claim  as  aforesaid.  Appearance 
must  appear  thereto  as  if  he  had  been  served  with  a  writ  ,^JiJi"* 

-  X  •  I.'  person. 

01  summons  to  appear  in  an  action. 

As  to  apiiearance,  see  O,  XII.,  antrf  p.  210. 

8.  Any  person  named  in  a  defence  as  a  party  to  a  B.  8. 
counter-claim  thereby  made  may  deliver  a  reply  within  Reply  to 
the  time  within  which  he  mif^ht  deliver  a  defence  if  it  ^^'' 
were  a  statement  of  claim. 

The  time  to  deliver  a  defence  is  eight  dayH,  unles^s  the  time  is 
enlarged :  Rule  1  of  this  Older,  antCj  p.  2G7,  see  also  0.  XX.,  r.  1. 

9.  Where  a  defendant  by  his  statement  of  defence  sets  b.  0. 

up  a  counter-claim,  if  the  plaintiff  or  any  other  person  striking  out 
named  in  manner  aforesaid  as  party  to  such  counter-  ^Siui*'" 
claim  contends  that  the  claim  thereby  raised  ought  not  to 
be  disposed  of  by  way  of  counter-claim,  but  in  an  inde- 
pendent actiou,  he  may  at  any  time  before  reply,  apply 
to  the  Court  or  a  judge  for  an  order  that  such  counter- 
claim may  be  excluded,  and  the  Court  or  a  judge  may,  on 
the  hearing  of  such  application,  make  such  order  as  shall 
be  just. 

A  counter-claim  can  only  1x5  brought  in  cases  where  an  action 
would  lie.  Where  a  counter-claim  disclr)se8  no  cause  of  action  it 
may  either  be  met  by  deniuiTer,  see  for  instance  The  Sir  Charles 
Xajfirr^  6  P.  D.  73,  C.  A.,  or  it  seems  it  may  be  struck  out  under 
this  rule:    Mi rm Ingham  Entatcit  Co,  v.  Smithy  13  Ch.  D.  506. 
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Order      Where  the  coanter-clAim  discloses  tLprimd/aei^  ground  of  action, 
XXII.      but  i8  embarrassing,  the  remedy  is  provided  by  this  role, 
rr.  9—11.       There  is  a  slight  discrepancy  between  the  language  of  this  rule 

and  of  r.  3  of  O,  XIX.,  ante,  p.  249.    See  note  to  that  rule,  antt, 

p.  250. 

For  instances  of  the  exercise  of  the  discretion  given  by  this 
rule,  see  Dear  v.  fhtordrr,  4  Ch.  D.  476,  V.-O.  H. ;  Lee  v. 
Colijer,  W.  N.,  1876,  p.  8,  Quain,  J.,  at  Chambei-s;  Atmoitd  v. 
Miller ^  /ftirf.,  p.  11,  Lindley,  J.,  at  Chambers;  Bartholomew  v. 
Bawling ^  Ibid,,  p.  56,  Archibald,  J.,  at  Chambers ;  Maedtmald  r. 
Bode,  Ibid,,  p.  23,  Lindley,  J.,  at  Chambers;  Me  Lay  y.  Sharp, 
W.  N.  1877,  p.  216,  M.R. ;  Harrit  v.  Gamble,  6  Ch.  D.  748.  In 
AichoUon  v.  Jachxon,  W.  N.  1876,  p.  38,  Lindley,  J.,  at  Chambers, 
a  counter-claim  was  struck  out  without  prejudice  to  a  cixjtw 
action,  on  the  terms  that  execution  should  not  issue  in  the 
original  action  without  the  leave  of  a  judge. 

In  an  action  for  rent,  a  counter-claim  for  damages  for  a  libel 
unconnected  with  the  original  action  was  cxcludecl :  Botheram  v. 
Prie»t,  28  W.  R.  477.  In  an  action  for  dissolution  of  partner- 
ship in  one  trade,  a  counter-claim  for  services  rendered  by  the 
defendant  to  the  plaintiff  in  another  trade,  was  excluded :  Aaylor 
v.  Farrer,  26  W.  R.  809.  8ec  nLs<j  Maedonald  v.  Carrington, 
4  C.  P.  D.  28.  See  JIodHon  v.  Mnchi,  8  Ch.  D.  569,  and  HvggaiiM 
v.  Tireed  Sf  Co.,  10  Ch.  D.  359,  for  instances  where  counter-claims 
weiu  allowed; 


B.  10. 

*Tu(l):nii<'nt 
for  Itttlance 
of  nmiiter- 
claiiii. 


B.  IL 

Probate 
actions. 

Notice  to 
prove  in 
Holeiun 
forui. 


10.  Where  in  any  action  a  set-off  or  counter-claim  is 
established  as  a  defence  against  the  plaintiff^s  claim,  the 
Court  may,  if  the  balance  is  in  favour  of  the  defendant, 
give  judgment  for  the  defendant  for  such  balance,  or  may 
otherwise  adjudge  to  the  defendant  such  relief  as  he  may 
be  entitled  to  upon  the  merits  of  the  case. 

See  sec.  24,  sub-s.  6,  of  the  Act  of  1873,  ante,  p.  24 ;  O.  XIX. 
rule  3,  ante,  p.  249,  and  note  thereto. 

The  balance  referred  to  in  this  rule  is  the  balance  which,  on  the 
hearing  of  the  action,  after  taking  into  account  the  claims  on 
both  sides,  may  be  found  due  to  the  defendant :  Bolfe  v.  Mao- 
laren,  3  Ch.  t).  106,  V.-C.  H.  See  also  per  Jessel,  M.  R.,  in 
Chapman  v.  Boyal  Netherlands  Steam  Narigatian  Co.,  4  P.  D., 
at  p.  162. 

11.  In  Probate  actions  the  party  opposing  a  will  may, 
with  his  defence,  give  notice  to  the  party  setting  up  the 
will  that  he  merely  insists  upon  the  will  being  proved  in 
solemn  form  of  mw,  and  only  intends  to  cross-examine 
the  witnesses  produced  in  support  of  the  will,  and  he 
shall  thereupon  be  at  lil)erty  to  do  so,  and  shall  be  sub- 
ject to  the  same  liabilities  in  respect  of  costs  as  he  would 
have  been  under  similar  circumstances  according  to  the 
practice  of  the  Court  of  Probate. 

This  rule  is  in  accordance  with  the  practice  fonnerly  existing 
in  the  Probate  Court  under  Rule  41  of  Rules,  Contentious  Busi- 
ness, 1862. 
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ORDEE  XXIII,  Order 

xxni. 

Discontinuance.  

1.  The  plaintiff  may,  at  any  time  before  receipt  of  the  B.  1. 
defendant's  statement  of  defence,  or  after   the  receipt  oiscontinu- 
thereof  before  taking  any  other  proceedinji:  in  the  action  *"*^^* 
(save  any  interlocutory  apphcatiou),  by  notice  in  writing, 
wholly  discontinue  his  action  or  withdraw  any  ])art  or 
parts  of  his  alleged  cause  of  complaint,  and  thereupon  he 
shall  pay  the  defendant's  costs  of  the  action,  or,  if  the  Coata. 
action  be  not  wholly  discontinued,  the  defendant's  costs 
occasioned  by  the  matter  so  withdrawn.    8uch  costs  shall 
be   taxed,  and  such  discontinuance  or  withdrawal,  as  the 
case  may  be,  shall  not  be  a  defence  to  any  subsecjuent 
action.     Save  as  in  this  Rule  other^vise  provided,  it  shall  withdrawal 
not  be  competent  for  the  plaintiff  to  withdraw  the  record  ^  ^^^ 
or  discontinue  the  tu±\on  without  leave  of  the  Court  or  a 
judge,  but  the  Court  or  a  judge  may,  before,  or  at,  or 
after  the  hearing  or  trial,  upon  such  terms  as  to  costs, 
and  as  to  any  other  action,  and  other\vise  as  may  seem  fit, 
oi^der  the  action  to  l)e  discontinued,  or  any  part  of  the 
alleged  cause  of  complaint  to  be  struck  out.      The  Court  striking  out 
or  a  judge  may,  in  like  mamier,  and  with  the  like  discre- 
tion as  to  terms,  upon  the  application  of  a  defendant, 
order  the  whole  or- any  part  of  his  alleged  grounds  of 
defence  or  coimter-claim  to  be  withdrawn  or  struck  out, 
but  it  shall  not  be  competent  to  a  defendant  to  ^Wthdraw 
his  defence,  or  any  part  thereof,  without  such  leave. 


In  the  Common  Law  Courts,  it  was  o}»en  to  the  plaintiff  at  any 
time  before  judgment  to  discontinue  his  action  ujxm  payment  of 
costs :  R.  a,  H.  T.  185:{,  Rule  23  ;  2  Chitty  s  Archbold^  p.  U83, 
cd.  12.  Discontinuance  was  an  abandonment  of  the  pending 
action ;  but  it  left  the  plaintiff  open  to  commence  another  action 
for  the  same  cause,  if  he  thought  fit. 

In  Chancery,  l)efore  a  defendant  api)eared  the  plaintiff  might 
have  his  bill  dismissed  as  against  him,  without  costs ;  after  ap- 
pearance, but  before  decree,  on  payment  of  costs ;  after  decree, 
only  by  consent. 

It  was  also  the  right  of  the  part}'  who  entered  a  cause  for  trial 
to  withdraw  the  reconl  at  any  time  before  the  jury  were  sworn  to 
try  the  cause :  in  which  case  he  had  to  pay  the  costs  of  the  day. 
The  effect  of  withdrawing  the  reconl  was  to  revoke  the  entiy  of 
the  cause  for  trial  (cSiuses  having  been  entered  for  trial  by  de- 
livering the  nisi  prius  reconl  to  the  officer  of  the  Court) ;  but  it 
left  the  right  of  re-entering  the  cause  for  trial  subsequently. 

This  order  is  one  of  several  in  the  present  Ixxly  of  rules 
which  mateiially  curtail  the  plaintiff's  freedom  of  control  over 
the  conduct  of  the  cause,  and  leave  him  much  less  fully  dominus 


T)iH('niitiiiu- 
niuM'. 
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^irrn  ^'^^^  ^^^^^  ^^  ^^  formerly.  He  must  deliver  his  statement  of 
^*^~*  claim  within  six  weeks  after  apijearaiice  :  O.  XXI.,  r.  X^ante.  p. 
rr.  1  8a.  264;  and  his  reply  within  thrtic  weeks  after  defence  :  O.  XXIV., 
r.  1,  -post,  j>.  27H.  His  lij^ht  to  discontinue  is  by  these  rules  iv- 
straineil.  If  he  fail  to  ;^ve  notice  of  trial  within  a  limited  time, 
the  defendant  maj' either  do  so  himself:  O.  XXXVI.,  r.  4,///w/, 
)).  320;  (»r  apply  to  have  the  action  dismissed  for  want  of  prose- 
cution :  O.  XXXVI.,  r.  \ix,po«t.  p.  320.  He  cannot  by  these  niles 
withdmw  the  reconl,  except  by  leave  or  consent.  Nor  can  he 
countermand  notice  of  trial  if  he  has  once  given  it,  except  by 
consent,  or  with  leave:  0.  XXXVI.,  r.  13, ^;/w^,  p.  323.  And  he 
cainiot,  as  heretofoic.  elect  to  be  nonsuitetl,  reserving  the  right  to 
bring  a  fresh  action  for  the  same  cause.  A  nonsuit,  unless  other- 
wise dirccted,  will  be  ecpiivalent  to  a  judgment  on  the  merits 
for  the  defendant,  subject  to  its  being  set  .aside  for  cause : 
0.  XLI.,  r.  ii.poxt,  p.  362. 

if  the  statement  of  defence  sets  up  matters  arising  after  the 
issue  of  the  writ  of  summons,  the  truth  of  which  the  i)laintiff 
cannot  deny,  and  wliich  affonl  a  go(xl  answer  in  law,  the  pn)j>er 
coui-se  for  the  plaintiff  will  be.  not  to  discontinue  under  this 
Order,  but  to  enter  a  confessitm  of  the  defence,  and  take  judgment 
for  his  casts  under  0.  XX,  r.  3.  antv,  p.  263. 

Notice  of  discontinuance  vacates  a  notice  of  ap])eal  previously 
given  by  the  plaintiff,  and  puts  an  end  to  the  ajitKial  even  against 
the  defendant's  ^\ish :  roui/hcan' y.  Lcfrh,  13  Cn.  D.  469,  C\  A. 
And  if  the  plaintiff  discontinues  the  defendant  cannot  pix)ceetl  on 
his  counter-claim:  Vui'aM.^('ur  v.  Krujtp,  15  Ch.  D.  474;  l)ut  sec 
the  remarks  of  Fry,  J.,  on  this  case  in  Bt'thlall  v.  Ma'ttluHd,  17 
Ch,  1).  174,  at  p.  183.  As  to  the  discontinuance  of  a  test  action 
see  IMntiMtn  v.  Chathrickj  7  Ch.  D.  878.  Where  an  action  ha<l 
l)een  referred  to  an  arbitrator  to  state  a  special  case,  and  the 
arbitrator  had  stateil  the  case,  the  Court  refused  to  all<»w  the 
plaintiff  to  discontinue  :  i^ahhvhmhft  v.  Wal/ord,  4  Q.  B.  D.  21?. 
See  tiM)  Matthvirx  v.  Antrohu*,  49  L.  J.  Ch.  80. 

A  letter  by  the  ])laintiff's  solicitoi"s  to  the  defendant's  s<ilicitoi"s. 
stating  that  they  •'  were  instructed  1  to  pi'oceed  no  further  with  the 
action,"  was  held  a  sufficient  notice  of  discontinuance :  The 
Ponimrrania^  4  P.  D.  195. 

Where  a  plaintiff  had  obtained  an  interlocutory  injunction  on 
the  usual  undertaking  as  to  damages,  and  subsequently  discon- 
tinued, an  inquiry  as  to  damages  was  granted  eleven  months 
oftei'waixls :  yvtvcomvH  v.  CvkImn,  7  (^h.  D.  764. 

B.  8.  2.  When  a  cause  has  been  entered  for  trial,  it  may  be 

witiMimwai  withdrawit  by  either  plaintiff  or  defendant,  npon  produe- 
win^nt!*  ^^  ^^t^  ^  ^^^  proper  officer  a  consent  in  writing,  signed  by 
(R.  8.  c,     the  parties. 

l)<*c,  1875, 
r.  ».) 

B.2A. 

CostN  on  dis 


2a.  A  defendant  may  sign  judgment  for  the  costs  of 

an  action  if  it  is  wholly  discontinued,  or  for  the  costs 

wwSiu'""  occasioned  by  the  matter  withdrawn;  if  the  action  be  not 

wholly  discontinued. 


auce. 

T^iJfi  *^^*'  ^^^*^  ^  "^  *^*^^  Order  gave  the  defendant  a  right  to  his  costs  on 
discontinuance,  but  contaJne<l  no  express  pnivision  as  to  entering 
Judgment  ur  issuing  execution  for  them ;  see  BolUm  v.  Boltintf 


T.  10.) 
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3   Ch.  D.    276,    V.-C.  H.     The  Rules   of  April,    1880,  give  a     Order 
fonn  of  judgment :  see  Appendix  D.,  Foiin  No.  13,  post,  p.  545.         TTTTT 

Ah  to  the  proper  mode  of  taxing  costs  on  discontinuance,  sec       r.  2a. 

JfarrUiw  v.  Lmtner^  16  Ch.  D.  5.59.      See  too  lle^l  and  Peraonal 

Advamre  Ch.  v.  M'CaHky,  14  Ch,  D.  188,  affirmed  45  L.  T.  116, 
CwA..  as  to  the  withdrawal  of  his  defence  by  one  of  several  defen- 
dants* 

In  country  cases  the  party  who  entered  the  cause  for  trial  must 
give  immediate  notice  of  withdrawal  to  the  Registrar:  see  0. 
XXX VI.,  r.  15a,  j?i«f,  p.  323. 


OEDEE  XXIV.  Order 

Eeply  AND  Subsequent  Pleadings. 


1.  A  plaintiff  shall  deliver  his  reply,  if  any,  ^vithin  B.  1.  - 
three  weeks  after  the  defence  or  the  last  of  the  defences  Delivery  of 
shall  have  been  delivered,  unless  the  time  shall  be  exten-  JSiiqnent 
ded  by  the  Court  or  a  judge.  i.ieadint 


•«• 


The  time  for  reply  in  the  Common  Law  CouvtK  was  unlimited, 
subject  to  the  right  of  the  defendant  to  call  upon  the  plaintiff  to 
reply :  C.  L,  P.  Act,  1852,  8.  53.  In  Admiralty  suits  six  days 
were  allowed :  Adm.  Rules,  Rule  68.  In  Probate  suits,  eight 
days :  Rules,  Contentious  Business,  Rule  39. 

In  Chanceiy,  itiplications  might  be  filed  \\ithin  four  weeks 
after  the  answer,  or  the  last  of  the  answers  requii^  to  be  put  in, 
was  held  or  deemed  to  be  sufficient :  Dan.  Ch.  Pr.  735,  ed.  5 ;  but 
they  were  useil  less  frequently  than  at  law.  Any  matter  which 
the  plaintiff  found  it  necessary  tij  bring  foiwaid  in  addition  to 
what  he  stated  in  his  bill  was  introduced,  onlinarily,  by  way  of 
amendment  of  his  bill. 

Afl  to  what  matters  may  be  replied,  see  0.  XIX.,  rr.  2,  14, 
19-21,  ante,  p.  248,  and  notes  thereto. 

As  to  extension  of  time  for  ))leading,  the  com})utation  of  time, 
and  vacations,  see  note  to  0.  XX  I.,  r.  1,  antf,  p.  264. 

As  to  the  time  for  delivering  a  further  reply  to  a  counter-claim 
founded  upon  matter  arising  after  reply  or  the  time  for  reply, 
see  O.  XX.,  r.  2,  ante,  \\  263. 

By  O.  XXIX.,  r.  12,  non-delivery  of  reply  is  a  close  of  tho 
pleadings,  and  an  admissi(in  of  the  last  pleading. 

In  Littim  v.  Litton.  3  Ch.  D.  793,  V.-C.  H.,  where  the  plaintiff 
did  not  reply  to  the  statement  of  defence,  it  was  held  that  the 
defendant  could  not  move  for  judgment  under  0.  XL.,  r.  11 ;  but 
that  he  should  give  notice  of  trial  under  O.  XXXVI.,  r.  4aM  but  see 
the  comments  on  this  case  in  Pattcal  v.  Rlchardtf,  44  L.  T.  87, 
M.  R.,  and  the  note  to  r.  3,  and  see  to  the  contrary  Lumsden  v. 
Winter,  8  Q.  B.  D.  650. 

2.  No  pleading  subsequent  to  reply  other  than  a  joinder  *•  2. 
of  issue  shall  be  pleaded  without  leave  of  the  Court  or  a  Jjfj^tque„t 
judge,  and  then  upon  such  terms  afi  the  Court  or  judge  pleadings. 
shaU  think  fit. 

N  3 
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Order 

XZIV. 

r.  8. 

B.  8. 

Time  for 
deliver}-. 


8.  Subject  to  the  last  preccdin^^  Rule,  every  plcadinj^ 
subsequent  to  reply  shall  be  delivered  within  four  days 
after  the  delivery  of  the  previous  pleading,  unless  the 
time  shall  be  extended  by  the  Court  or  a  judge. 

Sec  not€  to  r.  1,  and  Bce  0.  XXIX.,  r.  12,  an  to  the  effect  of  not 
complying  with  this  rule. 

In  an  unreported  case,  DcMah  v.  Comhe^  1879,  C.  P.  D„  cited  in 
Archibald's  Ci)untry  Solicitors'  Practice,  p.  199,  where  the  plaintiff 
made  default  in  delivery  of  a  rejoinder,  the  Court  made  an  order 
for  judp^raent,  under  0.  XL.,  r.  11,  unless  the  plaintiff  should 
deliver  his  rejoinder  within  four  days.  This  course  ap])ear8  to  be 
the  only  avaiUble  mode  of  enforcing  this  rule  without  going  to 
trial. 


Order 

xxv. 


Close  of 


ORDER  XXV. 

Close  of  Pleadings. 

As  soon  as  either  party  has  joined  issue  upon  any 
pleading  of  the  opposite  party  simply  without  adding 
any  further  or  other  pleading  thereto,  the  pleadings  as 
between  such  parties  shall  be  deemed  to  be  closed. 

See  also  0.  XXIX.,  r.  12,  pott,  p.  286. 


Order 
XXYI. 


B.  1. 

Settlement 

of  iH8Ue8. 


ORDER  XXVI. 


Issues. 

Where  in  any  action  it  appeal's  to  a  judge  that  the 
statement  of  a  claim  or  defence  or  reply  does  not  suffi- 
ciently define  the  issues  of  fact  in  dispute  between  the 
parties,  he  may  direct  the  parti^  to  prepare  issues,  and 
such  issues  shall,  if  the  parties  differ,  be  settled  by  the 
judge. 


Ortjr  ORDER  XXVII, 

xxvn. 

Amendment  of  Pleadings. 

^-  !•  1.  The  Court  or  a  judge  may,  at  any  stage  of  the  pro- 

Ainendmpnt  cccdings,  allow  either   party  to  alter  his  statement  of 

I  eavc.   q\^:^  ^^  defeucc  or  reply,  or  may  order  to  be  struck  out 


RULES — ^AMBKDMBNT  OF  PLEADINGS.  275 

or  amended  any  matter  in  such  statements  respectively     Order 
which  may  be  scandalous,  or  which  may  tend  to  preju-    ^LXyil. 
dice,  embarrass,  or  delay  the  fair  trial  of  the  action,  and  __Z__ 
all  such  amendments  shall  be  made  as  may  be  neces- 
sary for  the  purpose  of  determining  the  real  questions  or 
question  in  controversy  between  the  parties. 

Two  kinds  of  alterations  of  pleadings  are  here  provided  for : 
first,  amendment  on  the  application  of  the  party  pleading^,  in 
order  to  enable  him  to  raise  his  real  case ;  secoiully,  striking  out 
or  amending,  for  the  benefit  of  the  opposite  party,  an  impro^^er  or 
embarrassing  pleading.  This  rule  docs  not  in  teiins  apply  to 
counter-claims.    As  to  them,  see  rr.  3  and  6. 

The  power  of  amendment  of  pleadings,  at  the  instance  of  the  Amendment 
party  pleading,  is  exercised  freely.  It  will  be  done  in  a  proper 
case  after  the  cause  has  been  entered  for  trial :  Ihw  v.  Davicit^  2 
Ch.  D.  729,  V.-C.  B. ;  or  at  the  trial :  Budding  v.  Murdoch,  1  Ch. 
D.  42,  M.  B. ;  King  v.  arrkf.  Ihid,y  57,  V.-C.  B.  See  too  Ashli^ 
V.  Taylor,  10  Ch.  D.  768;  Green  v.  /*^i»,  13  Ch.  D.  589,  at  p. 
595 ;  LofUf  v.  Crosuley,  13  Ch.  D.  388 ;  Nohel  v.  JmiM,  17  Ch.  D. 
721  ;  Betts  v.  Dovgkty,  5  P.  D.  20;  and  so  as  to  raise  an 
entirely  new  case,  requiring  fresh  evidence:  Ibid.;  but  the 
Court  in  the  exercise  of  its  discretion,  mav  refuse  to  allow  such 
an  amendment :  Ne^rhy  v.  Sharju'^  8  Ch.  D.  39,  C.  A.  ;  Cargill 
V,  Bower,  10  Ch.  D.  502;  but  see  Jjaird  v.  Briggn,  19  Ch.  D. 
22  C.  A.  An  action  may  be  turned  into  an  information  at  the 
suit  of  the  Attorney-Genenil :  (hldinll  v.  Pagham  Jfarhnir  Co., 
2  Ch.  D.  221,  V.-C.  H.  The  cases  as  to  amendment  decided 
upon  this  rule  only  illustrate  a  course  of  procedure  long  in 
familiar  use  in  the  Common  Law  Courts,  under  the  C.  L.  P.  Act, 
1852,  s.  222 ;  C.  L.  P.  Act,  1854,  s.  96 ;  and  C.  L.  P.  Act,  18C0.  s. 
36.  As  to  the  principle  on  which  amendments  should  be  allowed 
or  disaUowed,  see  per  Bramwell,  L.  J.,  in  TtldenUy  v.  Harper,  10 
Ch.  D.  393,  at  p.  396,  C.  A.  Where  leave  to  amend  is  refused  at 
the  trial,  and  judgment  is  given  against  the  party  applying  to 
amend,  an  appeal  against  the  judgment  includes  an  appeal  against 
the  order  refusing  leave  to  amend.  No  senaratc  api)eal  from  such 
order  is  necessary :  Laird  v.  Brings,  16  Ch.  D.  663,  C.  A.  An  affi- 
davit showing  the  nature  of  a  new  defence  sought  to  l)e  added,  or 
its  materiality,  is  not  required:  Cargill  v.  Bower,  4  Ch.  1).  78, 
V.-C.  M. ;  Clteittcrfield  Co.  v.  Black,  25  W.  R.  409,  V.-C.  B. 

The  power  of  striking  out  pleadings,  or  parts  of  pleadings,  or  Striking 
causing  them  to  be  amended,  on  the  application  of  the  opposite  ^^^ 
party,  is  not  so  exercised  as  to  enable  one  party  to  dictate  to  the 
other  how  he  shall  plead ;  but  it  is  exercised  in  the  cases  enume- 
rated in  the  rule,  where  the  pleading  is  scandalous,  or  tends  to 
prejudice,  embarrass,  or  delay  the  ^ir  trial  of  the  action ;  as, 
where  a  claim  was  unintelligible,  and  contained  scandalous  and 
irrelevant  statements :  Cashin  v.  Cradock,  3  Ch.  D.  376,  C.  A. ; 
or  statements  immaterial  and  tending  to  create  prejudice :  Bl-aJte 
V.  Albion  lAfe  AsAuranee  Society,  45  L.  J.  C.  P.  663 ;  see  also 
Heap  V.  ilforW*.  2  Q.  B.  D.  630. 

In  an  action  by  a  wife  for  rectification  of  her  settlement,  alle- 
gations of  acts  of  immorality  by  the  husband  were  struck  out : 
C(ryle  V.  Cumming,  27  "W.  R.  529.  In  an  action  for  breach  of 
promise  of  marriage,  an  allegation  of  seduction  w«as  held  to  be 
material :  Millington  v.  Loring,  6  Q.  B.  D.  190,  C.  A.  A  pleading 
is  embarrassing  which  does  not  fairly  comply  with  the  provisions 
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Order  ^^  ^-  ^^X..,  which  pi*escribc.s  what  plea(lin*»8  arc  to  contain.  See 
XXYII.      ^y*^fiftfnvou  V.  L.  .S'-  ^V.   W.  Raittvaij,  12  Ch.   D.  787  ;    Iltufjh  v. 

yy^  J 3^    CJiambprlnin,,  2;"i  W.  R.  742,  M.  R.     As  to  pleading's  which  are  too 

'  pi"olix,  see  Dtirtj  v.  Garrrtt,  7  Ch.  D.  473,  C  A.    As  to  pleiuiings 

which  are  not  sufticientlv  full  and  sjKJcific,  see  Phillijm  v. 
PhlUljiH,  4  Q.  B.  D.  127,  i\  A. ;  Errlyn  v.  Ecrlyn,  28  W.  R.  530. 
As  to  pleadin«?  matters  of  law,  see  Stokex  v.  Grants  4  C.  P.  D.  25. 
It  is  now  settled  tliat  }»ayinent  into  Court  may  1x3  pleaded 
along  with  a  defence  (lenying  the  cause  of  action.  Thus 
in  an  action  h\  an  agent  for  commission,  payment  into 
C/Ouit  was  allowed  to  be  pleaded  with  a  defence  denying  the 
employment,  and  also  setting  up  the  Statute  of  Limitations: 
lirnlan  v.  Grrctnrood,  3  Kx.  D.  2.'il,  C.  A.;  and  in  an  action  for 
libel  payment  into  Court  was  allowed  to  be  pleaded  ^ith  a  defence 
of  justification:  Jlatrh-xlcy  v.  Brad*htnr,  5  Q.  B.  D.  302,  C.  A. 

Ai)plication  to  strike  out  pleadings  should  be  matle  by  sum- 
mons :  Marriott  v.  Marriott,  26  W.  R.  416. 

The  striking  out  of  pleadings  as  embarrassing  is  a  matter  of 
discretion  :  and  the  Court  of  Ai>i)eal  wiU  not  ordinarily  review  a 
judge's  decision,  unless  in  an  exti"eme  case,  or  unless  some  ques- 
tion of  i>rinciple  is  involved :  Golding  v.  Wharton  Salt  Work^t 
Co.,  1  Q.  B.  D.,374,  C.  A. ;   Watxon  v.  itodwtlL  3  Ch.  D.  380,  C.  A. 

Rule  11,  poi(t,  p.  278,  added  liy  R.  S.  C,  Feb.  1870,  r.  6,  gives 
})ower  to  amend  the  writ  of  summons. 

Bj'  Rule  C  of  this  Oixler,  an  application  to  amend  may  be  made 
to  the  Ciiurt,  or  to  a  judge  at  chambeiN,  or  to  the  judge  at  the 
triaL 

By  O.  LVIII.,  r.  .">.  pont,  p.  421,  the  (-ourt  of  ApiKial  has  all  the 
jioweiN  as  to  amendment  of  the  Court  of  First  Instance. 

As  to  when  amendments  may  be  made  "without  leave,  see  the 
next  following  i-ules. 

As  to  amendments  by  striking  out,  adding,  or  Bubstituting 
parties,  see  0.  XVI.,  rr.  13  to  16,  antr,  p.  234. 

As  to  the  case  of  claims  incnnveiiiently  joined,  see  O.  XVII., 
rr.  I,  8, 9,  antr,  pp.  242 — 244.  246 ;  and  as  to  counter-claims  incon- 
veniently  mised,  see  0.  XXII.,  r.  9.  antv^  j).  269. 

By  0.  XXVIII.,  r.  7,  jtont^  p.  281,  no  oixler  for  amendment  is  to 
be  made  while  a  demurrer  is  jxinding,  except  on  [)ayment  of  the 
costs  of  the  denninxjr. 

H.  2.  2.  The  plaintiff  may,  without  any  leave,  amend  his 

Amendment  statement  of  claim  once  at  any  time  before  the  expira- 
iyioilt^*^  tion  of  the  time  limited  for  i^eply  and  before  replying,  or, 
leave.  where  no  defence  is  delivered,  at  any  time  before  the  ex- 

piration of  four  weeks  from  the  appearance  of  the  defen- 
dant who  shall  have  last  appeared. 

The  time  to  reply  is  three  weeks  from  the  delivery  of  the  de- 
fence :  O.  XXIV.,  r.  1,  ante,  p.  273. 

No  amendment  can  be  made  without  leave  while  a  demurrer  is 
])ending,  and  such  leave  can  only  l)e  given  on  ]>ayment  of  the 
costs  of  the  demurrer:  O.  XXVI II.,  r.  Impost,  p.  281. 

B.  8.  8.  A  defendant  who  has  set  up  in  his  defence  any  set- 

Amendment  off  or  counter-claim  may,  without  any  leave,  amend  such 
ant^witbout  set-off  or  couuter-claiin  at  any  time  before  the  expiration 
leave.         of  the  time  allowed  him  for  pleading  to  the  reply,  and 
before  pleading  thereto,  or  in  case  there  be  no  reply,  then 
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at  any  time  before  the  expiration  of  twauty-eight  days     Order 

from  the  tiliiij?  of  hia  defence.  ^^7^i 

'^  rr.  8—8. 

A«  to  the  time  allowed  to  plead  to  a  rcply,  sec  0.  XXIV.,  r.  3, 

ante,  p.  274. 

4.  Where  any  party  has  amended  his  pleading  under  b.  4. 
either  of  the  last  two  preceding  Rules,  the  opposite  party  Disaiiow- 
majy  within  eight  days  after  the  delivery  to  him  of  the  J"^nj'„^„t 
amended  pleading,  apply  to  the  Court,  or  a  judge,  to 
disallow  the  amendment,  or  any  part  thereof,  and  the 
Court  or  judge  may,  if  satisfied  that  the  justice  of  the 
case  requires  it,  disallow  the  same,  or  allow  it  subject  to 
such  terms  as  to  costs  or  otherwise  as  may  seem  just. 

5.  Where  any  party  has  amended  his  pleading  under  B.  5. 
Rule  2  or  3  of  this  Order,  the  other  party  may  apply  to  Leave  to 
the  Court  or  a  judge  for  leave  to  plead  or  amend  his  i*,',temiM 
former  pleading  within  such  time  and  uix)n  such  terms  as  i»ieadii»K. 
may  seem  just. 

It  will  Ije  observed  that  under  this  Order  there  is  no  absolute 
ri^ht  in  either  party  to  amend  his  pleading  or  plead  further  be- 
cause his  opponent  has  amended ;  an  order  must  \>e  obtained 
under  this  nile.  And  if,  when  a  cla  m  is  amended,  the  defendant 
does  not  obtain  an  order  to  amend  his  defence,  his  oiiginal  de- 
fence stands  as  his  defence  to  the  amended  claim :  Boddy  v.  ^yall, 
7  Ch.  D.  164,  M.  R. 

6.  In  all  cases  not  provided  for  by  the  preceding  Rules  B.  6, 

of  this  Order,  application  for  leave  to  amend  any  plead-  Appiicatic.n 
ing  may  be  made  by  either  party  to  the  Court  or  a  judge  ameud!"*** 
in  Chambers,  or  to  the  judge  at  the  trial  of  the  action, 
and  such  amendment  may  be  allowed  upon  such  terms  as 
to  costs  or  otherwise  as  may  seem  just. 

7.  If  a  party  who  has  obttiined  an  order  for  lea^'e  to  B.  7. 
amend  a  pleading  delivered  by  him  does  not  amend  the  Failure  to 
same  within  the  time  limited  for  that  purpose  by  the  JJ^e"f  ^^*^ 
order,  or  if  no  time  is  thereby  limited,  then  within  four- 
teen days  from  the  date  of  the  order,  such  order  to  amend 

shall,  on  the  expiration  of  such  limited  time  as  aforesaid, 
or  of  such  fourteen  days,  as  the  case  mav  be,  become  ipso 
facto  void,  unless  the  time  is  extended  Dy  the  Court  or  a 
Judge. 

This  rule  is  taken  from  Chan.  Cons.  OixL  IX.,  Rules  17,  24,  and 
Onl.  XXXIII.,  Rule  11 ;  Morgan's  Acts  and  Onlei-s,  415,  417,  ed. 
4  ;  Dan.  Chan.  Pr.  346,  cd.  5. 

8.  A  pleading  may  be  amended  by  ^vritten  alterations  B.  8. 

in  the  pleading  which  has  been  deUvered,  and  by  additions  Amendment 

or  reprint 


rr.  8-11. 
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Order  on  paper  to  be  interleaved  tlierewith  if  necessary,  unless 
""  the  amendments  require  the  insertion  of  more  than  144 
words  in  anj  one  place,  or  are  so  numerous  or  of  such  a 
nature  that  the  making  them  in  writing  would  render  the 
pleading  difficult  or  inconvenient  to  read,  in  either  of 
which  cases  the  amendment  must  be  made  by  delivering  a 
print  of  the  pleading  as  amended. 

See  before  these  Acts,  Chan.  ConB.  Ord.  IX.,  Rule  18 ;  Moi^ran, 
415;  Dan.  348. 

As  to  when  pleadin|?8  generally  may  be  written  and  when  they 
must  be  printed,  see  0.  XIX.,  r.  5,  ante,  p.  253. 

B.  9.  9.  Whenever  any  pleading  is  amended,  such  pleading 

Marking      whcu  amended  shall  be  marked  with   the  date  of  the 

aiueniitti**  Order,  if  any,  under  which  the  same  is  so  amended,  and 

of  the  day  on  which  such  amendment  is  made,  in  manner 

following,  viz. :  "  Amended  day  of  ." 

See  iHjfoitJ  these  Acts,  Chan.  Cons.  Ord.  TX.,  Rule  19  ;  Morgan's 
Acts  and  Ordei-s,  410,  ed.  4  ;  Dan.  349. 

B.  10.  10.  Whenever  a  pleading  is  amended,  such  amended 

Deiiveo'of  plciiding  sliall  l)e  delivered  to  the  opposite  party  within 
iS/i^.      ^^^^  ^^^'^  allowed  for  amending  the  same. 

E.  11.  11.  The  Court,  or  a  judge,  may,  at  any  stage  of  the 

Amendment' proceedings,  allow  the  plaintiff  to  amend  the  writ  of 
of  writ.  summons  in  such  manner,  and  on  such  terms,  as  may 
ivK/isre.    seem  just. 

Except  in  the  case  jmivided  for  by  0.  XVI.,  r.  15,  ante,  p.  237, 
where  a  defendant  has  been  abided,  it  seems  that  it  is  unnecessarj' 
to  amend  the  writ  if  the  subject  of  amendment  appeal's  in  the 
statement  of  claim:  Large  v.  Large,  W.  N.  1877,  p.  198;  aj)- 
pTOved,  Johnstm  v.  Palmer,  4  C.  P.  I),  at  262. 

An  amended  writ  is  servetl  in  the  same  way  as  an  original  writ : 
Tlie  Camiojma,  4  P.  D.  188,  C.  A. 


r.  C.) 


Ojder  ORDER  XXVIII. 

zxvin. 

Demurrer. 


B.  1.  1.  Any  party  may  demur  to  any  pleading  of  the  oppo- 

Deinnrrer  to  site  party,  or  to  any  part  of  a  pleading  setting  up  a  dis- 
pieatiing.      i\jiQ,i  causc  of  actiou,  ground  of  defence,  set-off,  counter- 
claim, reply,  or  n^i  the  case  may  be,  on  the  ground  that 
the  facta  alleged  therein  do  not  show  any  cause  of  action 
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or  ground  of  defence  to  a  claim  or  any  part  thereof,  or  Order 

get-off,  or  counter-claini,  or  reply,  or  as  the  case  may  be,  XXVm. 

to  which  effect  can  be  given  by  the  Court  as  against  the  "'  ^~^' 
party  demurring. 

In  Chancery  a  demurrer  lay  only  to  a  biU,  not  to  an  answer. 
The  Common  Law  pi-actice  of  allowing  a  demurrer  to  any  plead- 
ing, or  any  separate  ground  of  claim  or  defence  in  any  pleading, 
w  here  adopted.  In  Admiralty,  demurrern  were  not  formerly  in 
Ui«e ;  but  objectioiLs  to  the  sufficiency  of  pleadings  in  point  of  law 
were  taken  by  the  analogous  proceeding  of  a  motion  to  disallow 
the  pleadings  :  Williams  and  Bruce,  Adm.  Practice,  p.  2(>0. 

A  demurrer  to  a  part  of  a  statement  of  claim  cannot  be  sustained 

if  the  matter  demurred  to  supports  the  plaintiff's  right  to  any 

relief.    The  plaintiff  is  not  bound  to  distribute  his  statements  of 

fact,  and  show  which  are  intended  to  support  each  claim  of  relief  : 

WatJtm  V.  Hawkins,  24  W.  R.  884,  C.  P.  D. 

Where  the  statement  of  claim  has  been  dispensed  with  under 
O.  XXI.,  r.  4,  the  special  indorsement  on  the  writ  constitutes  "  a 
pleading  "  within  tne  meaning  of  this  rule,  and  may  be  demurred 
to :  RoherUon  v.  Howard,  3  C.  P.  D.  280. 

As  to  raising  the  defence  of  the  Statute  of  Limitations  by  de- 
murrer, see  note  to  O.  XIX.,  r.  18,  ante,  p.  258.  As  to  demurring 
to  damages,  see  Powell  v.  Jewnhury,  9  Ch.  D.  34,  C.  A. 

The  old  Chancery  rule  that  a  defendant  cannot  demur  to  a 
pleading  which  he  has  answered  is  now  abrogated :  Powell  v, 
Jewttbury,  uhi  mpra. 

A  party  should  not  demur,  unless  the  demurrer  goes  to  the  whole 
cause  of  action,  and  tiually  disposes  of  the  matter  :  see  Layman  v. 
Latimer,  47  L.  J.  Ex,  at  472,  C.  A.  The  Court  has  complete 
control  over  costa. 

Where  a  counter-claim  discloses  no  cause  of  action,  it  may  either 
be  met  by  demurrer :  see,  for  instance,  Th^  Sir  Charles  Napier, 
5  P.  D.  73,  C.  A. ;  or  it  mav  be  struck  out  as  embarrassing  :  see 
for  example,  Birmin^hnin  iUtates  Co.  v.  Smith,  13  Ch.  D.  oO^J. 

Demurrers  for  want  of  parties  are  no  longer  allowed  :  Werder' 
mann  v.  Soeiete  Oenerale  d' Eleetricite,  19  Ch.  D.  246,  C.  A,  The 
practice  under  0.  XVI,,  r.  13,  ante,  p.  234,  is  now  substituted. 

2.  A  demurrer  shall  state  specifically  whether  it  is  to  B.  2. 
the  whole  or  to  a  part,  and  if  so,  to  what  part,  of  the  Form  of 
pleading  of   the  opposite  party.     It  shall  state  some  «ieinurror. 
ground  in  law  for  the  demurrer,  but  the  party  demurring 
shall  not,  on  the  argument  of  tlie  demurrer,  be  limited  to 
the  ground  so  stated.    A  demurrer  may  l)e  in  the  Form 
28  in  Appendix  (C)  hereto.    If  there  is  no  ground,  or 
only  a  fnvolous  ground  of  demurrer  stated,  the  Court  or 
ju<%e  may  set  aside  such  demurrer,  with  costs. 

For  the  form  here  referred  to,  see  post,  p.  540.  As  to  what  is 
a  sufficient  statement  of  '*  some  ground  in  law,"  see  Bidder  t. 
MeLean,  30  W.  R.  529,  C.  A. 

8.  A  demurrer  shall  be  delivered  in  the  same  manner  B.  8. 
and  within  the  same  time  as  any  other  pleading  in  the  Delivery  of 

action.  demurrer. 
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Order  Ah  to  delivery  of  pleadings,  see  0.  XIX.,  it.  6,  7,  ante,  pp. 

XXVni.    25a,  254. 
rr.  8--6.        As  to  times  for  i)IemUii<?,  see  O.  XXI.,  r.  1. and  note  thereto, ante, 

-   p.  264;    O.  XXH..  rr.  1,  2,  3,  8,  antr,  pp.  2G7  to  269;   0.  XXIV., 

rr.  1,  3,  antr,  p.  273,  274. 

A  defendant  who  has  olitaincd  an  extension  of  time  to  deliver 
defence  mav  within  the  same  time  demur  :  Jlodtjtx  v.  ILidgeK,  2 
Ch.  D.  112/M.  U. 

In  the  Queen's  Bench  Division  demurrer  books  are  still  dclivertHl 
aec(mling  to  the  old  pmetice. 

B.  4.  4.  A  defendant  desiring  to  demur  to  part  of  a  state- 

Denr.irrer     ment  of  claim,  and  to  put  in  a  defence  to  the  other  part, 

pielTihig'ti   ^^^^^^  combine  such  denmrrer  and  defence  in  one  pleading. 

part.  And  80  in  every  case  where  a  party  entitled  to  put  in  a 

further  pleading  desircs  to  demur  to  part  of   the  last 

j)leading  of   the  oi)i)08ite  party  he  shall  combine  such 

demiurer  and  other  pleading. 

There  is  nothing,  it  will  be  obscrvetl,  in  this  rule  authorizinp 
any  party  as  of  i-i^'ht  to  pleml  and  demur  to  the  same  mattei's,  but 
only  to  (liiferent  matteix  contained  in  the  same  pleading?.  But. 
apjiarcntly  under  the  rule,  whenever  any  {Mirty  tlemurs  and 
pleads  at  the  same  time,  the  ideading  and  dcmuner  must  be  one 
document,  and  not  be  deliveitid  separately. 


ve  to  meau  as  weii  as  ueiiiur  to  tne  uiaiier  iieniiirieu  wj,  iie  may, 
"5e«a  t)efore  demun*ing,  apply  to  the  Court  or  a  judge  for  an 
ho  name  order  giving  him  leave  to  do  so  ;  and  the  Court  or  judge, 


B.  5.  5.  If  the  i)iirty  denmrring  desires  to  l)e  at  liberty  to 

i^'ave  to      plead  as  well  as  demur  to  the  matter  demmred  to,  he  may, 

deiiiur 
and 
to  tlio 

if  satisfied  that  there  is  reasonable  ground  for  the  demiurer, 
may  make  an  order  accordingly,  or  may  resen'e  leave  to 
him  to  plead  after  the  demuner  is  overruled,  or  may  make 
such  other  order  and  upon  such  terms  as  may  be  just. 

Wherc  any  ])arty  desires  to  demur,  without  precluding  himself 
from  also  pleading  to  the  same  matter  to  which  he  demurs,  three 
courses  are  open  : 

1.  He  may  obtain  leave,  under  this  i*ule,  to  ])lead  as  well  as 
demur.  This  iH  in  accordance  vdxh  the  practice  formerly 
obseiTcd  in  the  Common  Law  Courts,  under  the  C.  L.  P. 
Act,  1852,  8.  80. 
He  may  also  under  this  rale  obtain  an  onler  ieser\*ing  him 
leave  to  plead  in  case  the  denmrrer  be  overruled. 

In  either  case  leave  is  only  to  be  given  if  the  Court  or 
judge  is  satisfied  that  there  is  reasonable  ground  for  the 
demurrer,  and  terms  may  be  imposed. 
3.  He  may  proceed  with  his  demurrer  simply,  and  leave  it  to  the 
Court,  if  it  overrales  his  demurrer,  to  give  him  leave  to 
plead,  under  Rule  12  of  this  Order. 

The  Court  of  Ap))eal  has  held,  that  if  a  demurrer  be  overruled 
by  the  judge,  the  judge  or  the  Court  on  the  trial  of  the  action  is 
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not  bound  by  the  cleoiHion  ;  but  that  the  same  question  laised  by     Order 
the  demurrer  is  (>{)eii  on  the  tiinl :  Johnuinum  v.  Jionhott,  2  (*h.  D.   XXYIII. 
2yH,  C.  A.     Si^e  also  note  to  r.  12,  poMt,  p.  282.  rr.  6—9. 

G.  When  a  demurrer  either  to  the  whole  or  part  of  a  B.  6. 
pleadiufl^  is  delivered,  either  party  iiiay  enter  the  demurrer  p:ntr>-  for 
for  argument  immediately,  and  the  party  so  eiiterinor  such  *'"K'"'»^'"t. 
demurrer  shall  on  the  same  day  give  notice  tliei'eof  to  the 
other  ])arty.     If  the  demurrer  shall  not  be  entered  and  conw- 
notice  thereof  given  within  ten  days  after  dehvery,  and  if  2"glet!t!"^ 
the  party  whose  pleading  is  demurred  to  does  not  within 
such  time  serve  an  order  for  leave  to  amend,  the  demuiTcr 
shall  be  held  sufficient  for  the  same  purposes  and  with  the 
same   result  as  to  costs  as  if   it  had  been  allowed  on 
argument. 

This  rule  is  founded  on  Chan.  Cons.  Oi\l.  XIV.,  Kules  U,  15  ; 
Morjmn's  Acts  and  Oixloi-s,  448,  ed.  4  ;  Dan.  Ch.  Pr.,  510,  ed.  5. 

Although  this  rule  leaves  it  o\ye,\\  to  either  ]>arty  to  enter  a 
demurrer  for  ai^griunent,  its  practical  effect  is  to  com])el  the  i)arty 
demun"ed  to  to  enter  the  denmrrer,  uidess  he  amends  liis  ^ileailing : 
since  the  omission  tn  take  one  or  other  (if  these  cuui-ses  within  ten 
days  will  be  equivalent  to  judgment  against  him  on  the  demurrer 
with  c<)st8.  As  to  the  effect  of  judgment  allowing  a  demurrer,  see 
Rules  8,  y,  10  of  this  Order. 

As  to  amendment  jKinding  a  denmrrer,  see  the  next  rule  ;  and 
as  to  amendments  generall}*,  see  0.  XXVI 1.,  antr,  p.  274. 

7.  While  a  demurrer  to  the  whole  or  any  part  of  a  B.  7. 
pleadinnr  is  jx^nding,  such  pleading  shall  not  be  amended,  Amendment 
unless  by  order  of  the  Comt  or  a  Judge  ;  and  no  such  ^^IJjJjJl^r. 
order  sliall  be  made  except  on  payment  of  the  costs  of  tlie 
demurrer. 

See  as  to  amendment,  0.  XXVII.,  antvy  p.  274. 

8.  Wliere  a  demuiTer  to  the  whole   or  part  of   any  B.  8. 
pleading   is  allowed  upon  argument,  the  party  whose  AUowanoo 
pleading  is  demurred  to  shall,  imless  the  Court  otherwise  «''*ie«n"«T^*»'- 
order,  pay  to  the  demurring  party  the  costs  of    the  coHts. 
demmrer. 

This  Rule  is  taken  from  Chan.  Cons.  Ord.  XIV.,  Rule  13  ; 
Morgan's  Acts  and  Orders,  448,  ed.  4  ;  Dan.  Ch.  Pr.  515,  ed.  5. 

9.  If  a  demuiTcr  to  the  whole  of  a  statement  of  claim  B.  9. 
be  allowed,  the  plahitiflp,  subject  to  the  power  of  the  Court  Effect  of 

to  allow  the  sUitement  of  claim  to  be  amended,  shall  pay  aemurrerVo' 
to  the  demurring  defendant  the  costs  of  the  action,  unless  whole  cittim. 
the  Court  shall  other>vise  order. 

See  note  to  Rule  8.  Hee  Hancock  v.  Ltthlavh(\  3  C.  P.  D.  at  i». 
202,  for  an  order  allowing  the  defendant's  demurrer  for  want  of 
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Order  parties,  but  priving:  the  pluintiff  lenvc  to  amend  and  ficrve  intcN 
XXYin.  ro^toriefl  ;  but  dcmurrcre  for  want  of  |)artics  it  seems  are  now  no 
rr.  9 — 18.   longer  allowed  :    WerdennaHn  v.  Sod  etc  (Unerale  d' Elfetneite^ 

19  Ch.  a  246,  C.  A.    As  to  costs,  see  White  v.  liromige,  26  W.  R, 

812. 


B.  10. 

Eiri'ct  in 
t>ther  caHes. 


B.  11. 

OveiTulIng 
deiiiurivr. 

Costs. 


B.  12. 

I^avc  to 
pleHtl  UVIT. 


B.  18. 

Form  of 
entry  for 
argiuneut. 


10.  Where  a  demurrer  tx)  any  pleading  or  part  of  a 
pleading  is  allowed  in  any  case  not  falling  within  the  last 
preceding  Rule,  then  (subject  to  the  power  of  the  Court 
to  allow  an  amendment)  the  matter  demurred  to  sliall 
as  between  the  parties  to  the  denmrrer  be  deemed  to  Ixj 
struck  out  of  the  pleadings,  and  the  rights  of  the  parties 
shall  be  the  same  as  if  it  had  not  been  pleaded. 

As  to  the  terms  on  which  leave  to  amend  will  be  given  where  a 
demurrer  to  part  of  a  pleading  is  allowed,  see  The  Sir  Charlvt 
Napier,  5  P.  D.  at  77,  C.  A. 

11.  Where  a  demurrer  is  overruled  the  demurring  party 
shall  pay  to  the  oj)po8ite  party  the  cosU  CK^casioned  by  the 
demurrer,  unless  the  Court  sliall  otherwise  direct. 

This  Rule  is  taken  from  Chan.  Cons.  Oixl.  XIV.,  Rule  12 ; 
Aforgan's  Acts  and  Oitlers,  447,  ed.  4  ;  Dan.  Ch.  Pr.  519,  ed.  '». 

12.  'Wliere  a  demun^er  is  ovemiled  the  Court  may 
make  such  order  and  upon  such  terms  as  to  the  Court 
shall  seem  right  for  allo^Wng  the  demurring  party  to  raise 
by  pleading  any  case  he  may  Ikj  desirous  to  set  up  in 
opposition  to  the  matter  demurred  to. 

See  note  to  Rule  5  of  this  Oixler.  And  see  Bell  v.  ^Mlk^H$imf 
26  W.  R.  275,  C.  A.,  as  to  the  obligation  to  give  leave  to  plead. 

18.  A  demuiTer  shall  lie  entered  for  argument  by 
delivering  to  the  proper  officer  a  memorandum  of  entry 
in  the  Form  No.  29  in  Appendix  (C). 

For  such  form  see  po*t,  p.  540, 


Order 


ORDER  XXIX. 
Defaut^t  of  Pleading. 


B.  1. 
Delimit  of 


1.  If  the  plaintiff,  being  l)ound  to  deliver  a  statement 
of  claim,  does  not  deliver  the  same  within  the  time 
allowed  for  that  purpose,  the  defendant  may,  at  the 
expiration  of  that  time,  apply  to  the  Court  or  a  judge  to 
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dismiss  the  action  with  eoBts,  for  want  of  prosecution ;     Order 
and  on  the  hearing  of  such  application  the  Court  or  jud^e    ^^^?^* 
may,  if  no  statement  of  claim  have  been  delivered,  order    "'   *   ' 
the  action  to  be  dismissed  accordingly,  or  may  make  such 
other  order  on  such  terms  as  to  the  Court  or  judge  shall 
seem  just. 

As  to  the  time  allowed,  see  0.  XXI.,  r.  1,  and  note  thereto, 
ante,  p.  264. 

Where,  l)efore  statement  of  claim,  an  action  was  stayed  until 
the  ])laintiff  should  give  security  for  costs,  and  the  time  for  de- 
livering a  statement  of  claim  expired  and  no  security  had  been 
given,  it  was  held  the  action  might  be  dismissed  under  this  rule  ; 
La  Grange  v.  McAndre^w,  4  Q.  B.  D.  210. 

Where  the  plaintiff  made  default  in  delivering  his  claim,  and 
had  become  bankrupt,  notice  of  motion  to  dismiss  under  this  rale 
was  ordered  to  be  served  uiwn  the  trustee  in  bankraptcy :  Wright 
V.  Snrindtm  Ry,  Co.^  4  Ch.  D.  164,  M.  R.  If  justice  requires  it,  the 
Court  will  of  course  give  the  plaintiff  an  extension  of  time  upon 
terms :  Higginbottmn  v.  Aymley,  8  Ch.  D.  288,  V.-C.  H. 

>VTiere  an  oixier  is  made  dismissing  an  action  unless  the  plaintiff  Default 
does  some  act  within  a  sj^cified  time,  and  the  plaintiff  does  not  K^"*'^"^' 
comply  with  the  order,  the  action  is  at  an  end,  and  the  time  for 
doing  the  act  in  question'  cannot  be  extended  :  Wfiutlcr  v.  JlaH' 
eock,  3  Q.  B.  D.  83  ;  WallU  v.  Hephnm,  3  Q.  B.  D.  84,  n. ;  King 
V.  Datenporty  4  Q.  B.  D.  402  ;  but  the  order  itself  may  be  appealed 
against,  and  the  time  for  appealing  may  be  extended  after  the 
time  limited  by  the  order  has  expired  :  liurhe  v.  IlooneVf  4  C.  P.  D. 
226  ;  Cdrter  v.  Stubbft,  6  Q.  B.  D.  116,  C.  A.  As  to  the  enlarge- 
ment of  time  for  delivering  pleadings  by  consent,  see  0.  LVII., 
r.  Vtfif  poitt,  p.  413. 

As  to  when  application  to  dismiss  should  be  made  in  the 
Chancery  Division  by  motion  instead  of  summons,  see  Evrlgn  v. 
Jshu'lyn,  12  Ch.  D.  138. 

The  dismissal  of  an  action  for  non-prosecution  is  not  a  bar  to 
snbscqueut  proceetlings  in  i-esiiect  of  the  same  matter  :  Ite  Orni 
Collivry  and  Flrehr'wk  Co.,  12  Ch.  D.  081,  M.  R. 

2.  If  the  plaintiff's  claim  be  only  for  a  debt  or  liqui-  E.  2. 
dated  demand,  and  the  defendant  does  not,  within  the  Non-deii- 
time  allowed  for   that    purpose,  deliver    a  defence  or  defence  • 
demurrer,  the  plaintiff  may,  at  the  expiration  of  such  liquidatia 
time,  enter  final  judgment  for  the  amount  claimed,  with  *'^'"'" 
costs. 

This  is  in  accordance  with  the  Common  Law  practice  under  the 
C.  L.  P.  Act,  1852,  s.  93. 

For  the  male  of  entering  judgment  on  default  of  pleading  in 
the  Chancery  Division,  see  Seton  on  Decrees,  p.  12,  ed.  4. 

For  foim  of  final  judgment  under  Rules  2  and  3,  see  Ap- 
pendix (D),  No.  l^poMt.  p.  541 ;  Seton,  p.  7. 

This  rule  has  been  held  not  to  apply  to  an  Admiralty  action  in 
rem.  In  such  an  action,  upon  default,  the  procedure  is  as  before 
the  Judicature  Acts  :  The  Sfa^toria,  2  P.  D.  3. 

The  imle  applies  to  an  action  on  a  replevin  bond  where  the 
plaintiff  claims  the  amount  of  the  Iwnd  instead  of  damages  :  Di:c 
v.  Oroim,  5  Ex.  D.  91. 
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Order 
XXIZ. 

rr.  8—6, 

B.  8. 

S«'V('nil 


B.  4. 

Chiiiii  for 
^immIm  or 
tlaiiiagc:;. 


B.  5. 

Sevprnl 
defi'iiilants. 


B.  6. 

Debt  and 
Uaumges. 


3.  When  iu  any  such  action  as  in  the  last  preceding? 
Rule  mentioned  there  are  several  defendants,  if  one  of 
them  make  default  as  mentioned  in  the  last  precedinc^ 
Kule,  the  plaintiff  may  enter  final  judgment  au^ainst  the 
defendant  so  makinji;  default,  and  issue  execution  upon 
such  jud»i;ment  without  pi^ejudice  to  his  rif^ht  to  proceed 
with  his  action  a^^ainst  the  other  defendants. 

This  provision  is  new.     See  note  to  0.  XIII.,  r.  4,  ante,  p.  217. 

4.  If  the  plaintiif 's  claim  !«  for  detention  of  ^oods 
and  {wcuniary  damages,  or  either  of  them,  and  the  defen- 
dant makes  default  us  mentioned  in  Rule  2,  the  plaintiff 
may  enter  an  interlocutory  judj^ient  aj^inst  the  defen- 
dant, and  a  writ  of  in(]uiry  sliall  issue  to  assess  the  value 
of  the  goods  and  the  damages,  or  the  damages  only,  as 
the  case  may  be.  But  the  Court  or  a  judge  may  onier 
that,  instead  of  a  writ  of  inquiry,  the  value  and  amount 
of  damages,  or  either  of  them,  shall  be  ascei-tained  in  any 
way  in  which  any  question  arising  in  an  action  may  be 
tried. 

For  fonns  of  interlocutory  judgment,  and  of  judgment  after 
assessment  of  damans,  nee  Api)en(Ux  (D),  No,  3,  jfottf,  p.  541  ; 
Seton,  \i,  8. 

F(»nnerly,  in  an  ncti(m  at  law,  damacfcs  in  such  a  case  could 
oidy  be  assessed  l)y  a  sheriff's  jurj'  under  a  writ  of  inquiry,  or  by 
a  master,  in  cases  within  s.  94  of  the  C,  L.  P.  Act.  1852.  j5ee  note 
to  0.  XIU.,  r.  6,  antf,  p.  218. 

f).  When  in  any  such  action  as  in  Rule  4  mentioned 
there  are  several  defendants,  if  one  of  them  make  default 
as  mentioned  in  Rule  2,  the  plaintiff  may  enter  an  inter- 
locutory judgment  against  the  defendant  so  ma):ing 
default,  and  i)roceed  with  his  action  against  the  others. 
And  in  such  case,  damages  against  the  defendant  making 
default  shall  be  assessed  at  the  same  time  with  the  trial  of 
the  action  or  issues  therein  against  the  other  defendants, 
unless  the  Court  or  a  judge  shall  otherwise  direct. 

This  is  in  accoixlancc  ^Wth  the  former  practice  iu  the  Common 
Law  Courts. 

C.  If  the  plaintiff's  claim  l)e  for  a  debt  or  liquidated 
demand,  and  also  for  detention  of  goods  and  jiecnniaiy 
diimages,  or  pecuniary  damages  only,  and  the  defendant 
makes  default  as  mentioned  in  Rule  2,  the  plaintiff  may 
enter  final  judgment  for  the  debt  or  liipiidated  demand, 
and  also  enter  interlocutory  judgment  for  the  value  of 
the  goods  and  the  damages,  or  the  damages  only,  as  the 
case  may  be,  and  proceed  as  mentioned  in  Rule  4. 
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For  form  of  interlocutory  judgment,  see  Scton,  p.  8  ;  and  ptt^t.     Order 
p.  .'>44.  XXIX. 

rr.  6—11. 

7.  In  an  action  for  the  recovery  of  land,  if  the  defen 

dant  makes  default  as  mentioned  in  Rule  2,  the  plaintiff  ^-  ''• 
may  enter  a  jud<i^ient  tliat  the  person  whose  title  is  as-  j^^tiou  for 
serted  in  the  writ  of  summons  shall  recover  possession  of  * 

the  land,  with  his  costs. 

Fonnerly  there  were  no  ])leadin^  in  such  actions :  the  proceetl- 
ings  being  by  action  of  ejectment.  Sec  note  to  0.  II.,  r.  3,  antt'f 
p.  184. 

For  form  of  judgment,  see  Appendix  (D),  No.  2,  pojtt,  p.  541  ; 
and  Seton,  p.  7. 

8.  Where  the  plaintiff  has  endorsed  a  claim  for  mesne  B.  8. 
profits,  arrears  of  rent,  or  damages  for  breach  of  contract  Action  for 
upon  a  writ  for  the  recovery  of  land,  if  the  defendant  Jfa^jJ^g. 
makes  default  as  mentioned  in  Rule  2,  or  if  there  be  more 

than  one  defendant,  some  or  one  of  the  defendants  make 
such  default,  the  plaintiff  may  enter  judgment  against 
the  defaulting  defendant  or  defendants,  and  proceed  as 
mentioned  in  Rules  4  and  5. 

9.  In  Probate  actions,  if  any  defendant  make  default  B.  9. 
in  filing  and  delivering  a  defence  or  demurrer,  the  action  Probate 
may  proceed,  notwithstanding  such  default. 

10.  In  all  other  actions  than  those  in  the  preceding  E.  10. 
Rules  of  this  Order  mentioned,  if  the  defendant  makes  other 
default  in  delivering  a  defence  or  demurrer,  the  plaintiff  »-t^on"' 
may  set  down  the  action  on  motion  for  judgment,  and 
such  judgment  shall   be  given  as  upon  the  statement 

of  claim  the  Comt  shall  consider  the  plaintiff  to  be 
entitled  to. 

For  forms  of  judgment  in  the  Chancery  Division  under  this 
rule,  8ee  Seton,  p.  38. 

Thi.s  mle  applies  in  all  actions  other  than  actions  for  a  debt,  or 
damages,  or  the  recovery  of  gcKxls,  or  lands,  or  Pixibate  actions. 

Motion  for  judgment  nnder  this  rule  must  Ikj  made  in  accord- 
ance with  the  provisions  of  0.  XL../^c»^^,  p.  354,  and  the  directitms 
issued  by  the  judges  under  it :  jmst^  p.  365. 

As  to  actions  in  district  registries,  see  JValker  v.  Hobinstm,  24 
W.  R.  137,  V.-C.  B. ;  mrmin//ham  Wade  C<k  v.  Lane,  Ibid,,  292, 
V.-C.  H, 

As  to  service  of  notice  of  motion  being  unnecessary,  see 
Williams  v.  Cnrdwell,  25  W.  R.  640  ;  Parnoiin  v.  IlarriM,  ibid, 
410  ;  as  to  evidence  by  affidavit,  see  £11  ix  v.  Ilobhin*,h0  L.  J.Ch. 
512  ;  see,  however,  Willmott  v.  Young,  29  W.  R.  413. 

11.  Wliere,  in  any  such  action  as  mentioned  in  thcE.  11. 
last  preceding  Rule,  there  are  several  defendants,  then,  if  scvemi 
one  of  such  defendants  make  such  default  as  aforesaid,  •i*'''^'"^**"*"' 
the  plaintiff  may  either  set  down  the  action  at  once  on 
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B.  12. 

Non-<leli 
very  of 
Bply  o] 

pleading. 


Order     motion  for  judgment  against  the  defendant  so  making 
'*^^'    default,  or  may  set  it  down  against  him  at  the  time  when 
"'     "~    '  it  is  entered  for  trial  or  set  down  on  motion  for  judgment 
against  the  other  defendanta. 

For  forms  of  judgment  in  the  Chancery  Division  under  this 
rule,  see  Seton,  p.  38. 

12.  If  the  plaintiff  does  not  deliver  a  reply  or  de- 
murrer, or  any  party  does  not  deliver  any  subsequent 
pleading,  or  a  demurrer,  within  the  period  allowed  for 
subiquent  ^^^  purpose,  the  pleadings  shall  be  deemed  to  be  closed 
at  the  expiration  of  that  period,  and  the  statements  of 
fact  in  the  pleading  last  delivered  shall  be  deemed  to  be 
admitted. 

The  pleadings  Ixiing  closecl  by  virtue  of  this  rule,  the  plaintiff 
may  give  notice  of  trial  under  O.  XXXVI.,  r.  4,  j?ostf  p.  320. 
If  he  fails  to  do  so  within  six  weeks,  the  defendant  may 
cither  give  notice  of  trial  himself  under  r.  4,  or  apply  to  have 
the  action  dismissed  for  want  of  prosecution  under  r.  4a  of  the 
same  Order,  po«t,  p.  320  :  Littim  v.  Uttony  3  Ch.  D.  793,  V.-C.  H. ; 
and  a  defendant  seeking  to  dismiss  under  such  circumstances 
has  been  held  not  a  ])arty  entitled  to  relief  within  the  meaning 
(if  0.  XL.  r.  11:  Ibid;  but  see  to  the  contrary,  LvmMleny, 
Winter,  8  Q.  B.  D.  650,  and  notes  to  O.  XXIV.,  rr.  1,3,  ante, 
pp.  273,  274.  If  the  defendant  by  counter-claim  seeks  sub- 
stantive relief  in  the  action,  he  has  a  right  to  move  under  O.  XL., 
r.  11,  see  Lum^dvn  v.  Winter^  8  Q.  B.  D.  650. 

See  Amhrmne  v.  Ecchjny  li  Ch.  D.  759,  M.  R. 

B.  18.  13.  In  any  case  in  which  issues  arise  in  an  action  other 

Issue  iMj.      *^han  between  plaintiff  and  defendant,  if  any  party  to  any 
tween  othera  jguch  issue  inakcs  default  in  delivering  any  pleading,  the 
"  opposite  party  may  apply  to  the  Court  or  a  judge  for  such 

judgment,  if  any,  as  upon  the  pleadings  he  may  appear 
to  1^  entitled  to.  And  the  Court  may  order  judgment  to 
be  entered  accordingly,  or  may  make  such  other  order  as 
may  l)e  necessary  to  do  complete  justice  between  the 
parties. 

See  s.  24,  sub-s.  3,  of  the  Act  of  1873,  ante,  p.  20;  and  O.  XIX., 
r.  3,  antfy  p.  249,  and  note  thereto. 


than  plain 
tiff  and 
defentlaut. 


B.  14. 

Betting 
anide  Judg- 
ment by 
default. 


14.  Any  judgment  by  default,  whether  under  this  Order 
or  under  any  other  of  these  Rules,  may  be  set  aside  by 
the  Court  or  a  jndge,  upon  such  terms  as  to  costs  or 
otherwise  as  such  Court  or  judge  may  think  fit. 

Mere  delay  is  not  a  reason  for  refusing  to  set  aside  a  judgment 
by  default.  It  must  be  shewn  that  some  irreparable  injury  would 
result  to  the  plaintiff  ;  sec  Attwood  v.  Chwlienter,  3  Q.  B.  D.  722, 
C.  A.,  where  a  judgment  was  set  aside  though  no  application  to 
set  it  aside  was  made  till  nine  months  after  it  was  signed :  ase 
also  Watt  V.  liarmtt,  3  Q.  B.  D.  363,  C.  A« 
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ORDER  XXX.  Order 

XXX. 

Payment  into  Court  in  Satisfaction.  ' 

1.  Where  any  action  is  brought  to  recover  a  debt  or  B.  1. 
damages,  any  defendant  may  at  any  time  after  service  of  Payment 
the  writ^  and  before  or  at  the  time  of  delivering  his  *"*°  ^ 
defence,  or  by  leave  of  the  Court  or  a  judge  at  any  later 
time,  pay  into  Court  a  sum  of  money  by  way  of  satisfac-  Time 
tion  or  amends.    Payment  into  Court  shall  be  pleaded  in 
the  defence,  and  the  claim  or  cause  of  action  in  respect  of  Pleading, 
which  such  payment  shall  be  made  shall  Ixj  specified 
therein. 

In  the  Common  Law  Courts,  the  practice  of  paying  money  into  Old  practice. 
Court  in  sadRfaction  of  the  plaintiff's  claim  was  governed  by 
several  statutes* 

By  lord  Campbell's  libel  Act  (6  &  7  Vict.  c.  96),  s.  2,  in  aa 
action  for  a  lilxil  contained  in  any  public  newsj^i^r  or  periodical 
publication,  the  defendant  may  plead  that  the  lilxil  was  inserted 
without  actual  malice  and  without  gross  negligence,  and  that 
l)efore  the  commencement  of  the  action,  or  at  the  earliest  oppor- 
tunity afterwanls,  an  apology  was  published  or  offeral,  and  may 
pay  money  into  Court  by  way  f)f  amends. 

By  H.  70  of  the  C.  L.  P.  Act,  1862,  jiayment  into  Court  was 
allowed  in  all  actions  except  actions  for  assault  and  battery,  false 
imprisonment,  libel,  slantler,  or  malicious  arrest  or  prosecution,  or 
debauching  the  plaintiff  s  daughter  or  sei*vant.  But  s.  2  of  6  &  7 
Vict.  c.  96  was  left  unaffecteiL 

The  C.  L.  P.  Act,  1860,  gave  to  plaintiffs  in  replevin  the  right 
to  pay  into  Court,  by  s.  23 ;  and  allowetl  defendants  in  actions 
u()on  common  money  IkhmIs,  and  actions  for  the  detention  of 
goods,  to  do  the  same  thing,  by  leave  of  the  Court  or  a  judge,  by 
s.  25. 

The  language  of  the  above  rule,  "  any  action  ....  brought  to  Wlicn 
recover  a  debt  or  damages,"  seems  to  be  \%ide  enough  to  cover  all  allowed, 
the  cases  included  in  any  of  the  Acts  just  rcferi-ed  to,  except 
])erh<aps  the  case  of  a  plaintiff  in  replevin.  As  to  the  csuse  of 
replevin  and  any  other  cases,  if  any  there  l^e,  not  covei"ed  by  this 
rule,  the  Acts  which  have  hitherto  authorized  payment  into  Court 
will  do  so  still.  See  ss.  28  and  76  of  the  Act  of  1873,  ante,  pp.  18, 
75  ;  and  s.  21  of  the  Act  of  1875,  ante,  p.  112. 

And  the  present  nde  (miits  all  the  exceptions  contained  in  s.  70 
of  the  C.  L.  P.  Act,  1852,  tujfra :  so  that  money  may  Ihj  paid  into 
Court,  for  the  future,  in  the  cases  heretofore  excepted. 

The  i>ractice  as  to  payment  into  Court  in  common  law  actions 
was  govenied  by  ss.  70  to  73  of  the  C.  L.  P.  Act,  1852,  and  Kules 
11,  12,  and  13  of  R.  G.,  H.  T.,  1853. 

The  most  material  change  of  practice  introduced  by  the  present 
onler  is,  that  whercjis,  in  a  Common  Law  action,  numey  could  only 
Ihj  paid  into  Court  at  the  time  of  pleading,  for  the  future  it  may 
Imj  paid  in,  in  any  acticm  of  debt  or  damages,  at  any  time  after 
service  of  the  writ,  down  to  and  including  the  time  of  delivering 
the  defence,  or  aftcrwaids  1)y  leave.    Accordingly,  on  the  12th 
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In  Vr'hat 
co^es. 


Order      Koveiiihcr,  1875,  an  oixlcr  was  issued  at  the  Judores'  chambers  of 
XXX.       the  Queen's  Bench,  Common  Pleas,  and  Kxehe<juer  Divisions,  as 
rr.  1,  2.    follows  :   '•  As  money  may  now  be  jxaid  into  Court  without  leave 
—  at  any  time  after  semce  of  the  writ,  and  Iwforc  defence,  sum- 
monses to  stay  on  ]>ayment  of  a  smaller  sum  than   the  sum 
demanded  ^ill  no  longer  be  issued.     Instead  thercr)f,  the  amount 
shall  Imj  paid  into  (/ourt,  and  the  eo])y  of  the  receipt  sent  to  the 
plaii\tiff  s  solicitor."    (\V.  N.  1875,  Pt.  I.,  p.  201.) 

As  affectinir  the  question  of  costs,  it  may  be  of  imj)ortance  to 
])ay  money  into  (?ourt  jis  early  as  jHJssible.  If  the  money  Ihj  paid 
in  ^^-ith  leave  after  defence,  it  would  seem  that  the  defence  must 
be  amended. 

By  ss.  70,  72,  of  the  C.  L.  P.  Act,  1852,  though  a  sole  defendant, 
or  all  the  defendants  jointly,  could  jwiy  into  Court  as  of  right,  one 
or  molt)  of  several  had  to  obtain  leave  to  do  so.  Rule  1  above 
contains  no  such  restriction. 

Questions  of  great  difficulty  often  arose  as  to  the  effect  of  a 
simple  payment  into  Court  by  way  of  admission,  especially  wherc 
the  declamtiim  contained  common  money  counts.  Under  the 
new  system  of  i)leading  it  is  probable  that  these  difficulties  will 
not  arise. 

Under  the  old  procedure  at  law,  a  defendant  could  not  \iny 
money  into  Court,  and  also  jilead  grounds  of  defence  to  the  same 
claim.  It  is  now  settled  that  under  this  rule  jmyment  into  Court 
may  be  ]»leadcd  with  a  statement  of  defence  denying  the  cause  of 
action.  In  IWfrr  v.  Home  nnd  Colonial  Iffx.  Co,,  cited  2  Q.  B.  D. 
p.  (»22,  C.  A.,  the  defendant,  in  an  action  on  a  marine  jMilicy,  was 
allowed  to  plead  unseaworthiness  and  pay  money  into  Court  ;  in 
JierdariY,  Grfcmrood.  3  Ex.  D.  251.  C.  A.,  which  was  an  action 
by  an  agent  for  commission,  the  defendant  was  allowed  to  plead 
a  denial  of  the  employmeiit  and  pay  money  into  Court  :  and  in 
Hairlu'dey  v.  JiradMh/itr,  5  Q.  B.  D.  302,  C.  A.,  which  was  an 
acti»)n  for  libel,  the  defendant  was  allowed  to  jilead  justification  and 
pay  money  into  (-ourt.  On  the  construction  of  a  similar  rule  in 
Ireland,  it  has  been  held  that  where  the  defendant  pays  money 
into  Court  and  pleads  denying  the  cause  of  action,  tlie  plaintiff 
may  continue  his  action  and  yet  take  out  of  court  the  money  paid 
in  :  Ctmghlan  v.  Mon'in,  0  Ir.  L.  R.  Q.  B.  D.  405. 

Where  the  plaintiff  claims  in  res|x)ct  of  several  distinct  items, 
as  for  instance  for  separate  jnecesof  work  done,  the  defendant  may 
still  pay  money  into  Court  generally  M'ithout  s])ecifying  the 
I)articular  items  against  which  it  is  paid  in  :  Pa  mire  v.  Loibl, 
49  L.  J.  C.  P.  481,  C.  A. 

In  actions  in  the  Cliancery  Division,  payments  into  Court  arc 
regulated  by  the  Chancery  Funds  Rules,  18*74  (L.  R.  0  Ch.  xxix.), 
made  under  the  Court  of  Chancer}'  Funds  Act,  1872  (35  &  SfJ  Vict, 
c.  44).  Sec  Scton  on  Decrees,  pp.  73,  ctjtrfj.,  cd.  4  ;  and  sec  Finlay 
V.  DaHs,  12  Ch.  D.  735. 

Payment  into  Court  in  satisfaction  must  not  be  confused  >»ith 
the  payment  of  money  into  Court  to  abide  the  event.  If  the 
defendant  who  has  })aid  money  into  Court  to  abide  the  event 
ultimately  succeeds  he  may  get  tlic  money  out  again  by  application 
at  chand)ei*s  :  see  Yorkshire  Jianhituj  Co.  v.  licafson^  4  C.  P.  D. 
213. 

B.  2.  2.  Such  sum  of  money  shall  be  paid  to  the  proper 

How  paid,     officer,  who  shall  give  a  receipt  for  the  same.    If  such 

payment  be  made  before  delivering  his  defence  the  de- 


To  abide 
event. 
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fcndant  shall  thereupon  serve  upon  the  plaintiff  a  notice  Order 

tliat  he  has  paid  in  such  money,  and  in  respect  of  what  ^^^- 

claim,  in  the  Form  No.  5,  in  Appendix  (B)  hereto.  "' ^"^ 


Tn      ^»  .    *  .         .-^  Notice. 

For  this  form,  see  jwftj  p.  476, 

Fomicrly,  in  actions  at  law,  the  money  beiup  paid  in  at  the 
time  of  plca(lin;r,  the  receipt  was  written  in  the  mai^in  of  the  plea  : 
M.'o  >.  72  of  C.  L,  P.  Act,  lb52 ;  and  the  notice  has  been  ^^iveu  only 
by  i>Ica. 

8.  ^loney  paid  into  Court  as  aforesaid  may,  unless    B.  3. 
otherwise  ordered  by  a  judg^e,  be  paid  out  to  the  pluintitf,  Payment 
or  to  Ills  solicitor,  on  the  written  authority  of  the  plaintiff.  **"^ 
No  aindavit  shall  l)e  necessary  to  verify  the  plaintiff's 
signature  to  such  ^vritten  authority  unless  specially  re- 
quired by  the  officer  of  the  court. 

This  rule  is  the  name  in  effect  with  s.  72  of  C.  L.  P.  Act,  1852, 
and  Kulc  11  of  R.  G.,  H.  T.  1858,  with  the  exception  of  the 
wonls  **  unless  otherwise  onlered  by  a  judge,"  which  are  new. 
See  note  to  rule  1  and  C(Hiff?tlan  v.  Morrh,  6  Ir.  L.  R.  Q.  B.  D. 
405. 

4.  The  plaintiff,  if  payment  into  Court  is  made  before  ^'  4. 
deliverin«[  a  defence,  may  within  four  days  after  receipt  Acceptance 
of  notice  of  such  payment,  or  if  such  payment  is  first  fUcUon. 
stated  in   a  defence  delivered  then  may  before   reply, 
accept  the  same  in  Kitisfaction  of  the  causes  of  action  in 
respect  of  which  it  is  paid  in  ;  in  which  case  he  shall 
jdve  notice  to  the  defendant  in  the  Fonn  No.  G  in  Appen-  Notice. 
dix  (B)  hereto,  and  shall  1x5  at  lil)erty,  in  case  the  sum 
paid  in  is  accepted  in  satisfaction  of  the  entire  cause  of 
action,  to  tax  his  costs,  and  in  case  of  non-payment 
within  forty-eight  hours,  to  sign  judgment  for  his  costs 
so  taxed. 

For  the  form  here  refen-c.l  to,  sec  jw^ty  p.  476,  and  for  a  fonn 
of  judfrmcTit  for  costs,  wcpoxf,  \).  54 fi. 

Formerly,  hy  s.  73  of  the  C.  L.  P.  Act,  1852,  the  plaintiff,  in  the 
case  dealt  with  by  this  rule,  accepted  the  sum  in  satisfaction  by 
his  replication. 

This  nile contains  provisions  the  same  in  substance  as  those  pre- 
viously in  force  in  the  Common  Law  Courts.  The  money  nuiy  l>e 
paid  in  either  in  resiwct  of  the  whole  of  the  plaintiff's  claim,  or  of 
pail  of  it.  This  throws  uiK)n  the  plaintiff  the  election  between 
two  courses.  He  may  accept  the  money  in  satisfaction  of  the 
claim  in  i-esjicct  of  which  it  is  \m(l  in,  in  which  case  this  rule  Costs, 
jrives  him  his  costs  ;  or  he  may  alwtain  fwm  doin^  so.  In  the 
latter  case  the  issue  to  l)c  tried  in  the  action  is,  whether  the  sum 
))aid  in  is  sufficient  or  not,  and  if  that  issue  is  found  nnrainst  the 
plaintiff,  there  is  nothinji^  in  the  rules  to  give  him  as  of  right  any 
jwirt  of  the  costs.  Thus,  where  :e200  was  jmid  into  ('ourt  gene- 
rally, and  the  action  was  referred  before  delivery  of  pleadings, 
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Order      costs  to  abide  the  event,  and  the  £200  was  found  to  be  sufficient, 

XXX,      it  was  held  that  the  defendant  should  be  allowed  the  whole  costs : 

r.  4.        L'ln/f  ridge  v.  Qimphcll,  2  Ex.  D.  281.     But  the  Court  in  the 

.  exercise  of  its  discretion  may  give  the  plaintiff  his  costs  up  to  the 

Costs.  time  of  payment  into  Court:   Bu<;ktotty,  Iligg**  4  Ex.  D.  174  ; 

Grctton  v.  Meex,  7  Ch.  D.  839.  The  control  over  costs  given  to 
the  Court  by  0.  LV.  is  comjUetc.  Thus  where  money  was  paid 
into  Court  and  the  ])laintiff  did  not  give  notice  that  he  accepted 
it  in  satisfaction  until  after  the  expiration  of  the  four  days,  it  was 
held  that  the  Court  might  still  in  the  exercise  of  its  discretion 
give  him  his  costs  ;  Greavrsn  v.  Fleming,  4  Q.  B.  D.  226. 


Order 


ORDER  XXXI. 
Discovery  and  Inspection. 


DlBfovery 
on  iiitcrro- 
gatorivtt. 


E.  1.  1.  The  plaintiff  may,  at  the  time  of  delivering  his 

statement  of  claim,  or  at  any  subsequent  time  not  later 
than  the  close  of  the  pleadings,  and  a  defendant  may,  at 
the  time  of  delivering  his  defence,  or  at  any  subsequent 
time  not  later  than  the  close  of  the  pleadings,  without 
any  order  for  that  purjxxse,  and  either  i>arty  may  at  any 
time,  by  leave  of  the  Court  or  a  judge,  deHver  interro- 
gatories in  writing  for  the  examination  of  the  opposite 
party  or  parties,  or  any  one  or  more  of  such  parties,  with 
a  note  at  the  foot  thereof,  stating  whicli  of  such  interro- 
gatories each  of  such  persons  is  re(juired  to  answer : 
Pro\'ided  that  no  party  shall  deliver  more  than  one  set 

sccomi  set.  of  iuteiTogatories  to  the  same  party  without  an  order  for 
that  purpose. 

This  rule  has  effected  a  veiy  material  cliange  of  practice  in  the 
Quceu'.s  Bench,  Common  Pleas,  and  Exchequer  Divisions.  In 
these  Courts  discovery  by  interrogatories  formerly  depended  on 
ss.  ol  and  52  of  the  C.  L.  P.  Act.  1854.  These  sections,  as  they 
were  construed,  allowcfl  interrogatories  to  be  jnit  only  by  leave  of 
a  judge ;  and  the  piTictice  was  not  to  give  leave  to  interrogate 
genemlly,  or  even  to  interrogate  ujwn  such  and  such  matters,  but 
to  settle  at  chambei-s  the  specific  questions  to  be  allowed.  And, 
fui-ther,  the  application  had  ordinarily  to  l>e  based  upon  an 
affidavit,  both  of  the  party  and  his  attorney,  that  there  was  a  good 
cause  of  action  or  defence  u|»on  the  merits.  This  ixjquirement 
often  wrought  injustice  ;  for  in  many  cases  the  verj'  reason  why 
interrogatories  are  needed  is  because  the  validity  of  the  cause  of 
action  or  defence  may  dc])end  upon  the  result  of  the  discovery. 

In  the  Chancery  Division,  too.  the  changes  intixKluced  by  this 
rule  arc  veiy  material.  Before  the  JucUcature  Acts,  if  a  plaintiff 
in  Chanceiy  desired  to  obtain  discoveiy  or  admission  from  any 
defendant  before  the  cause  was  at  issue,  he  fileti  interrogatories 
for  his  examination,  which  interrogatories  commonly  covered  the 


FornuT 
praclice. 
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whole  field  of  the  bill ;  and  such  examination  fonned  ijart  of  the      Order 
defendant's  answer  to  the  ])laintiif  s  bill.    In  ceitain  cases  the     XXXL 
defendant,  also,  mipfht,  after  answer,  file  a  concise  statement  and        r.  1. 

intciTogatories  for  the  examination  of  the  plaintiff  ;  see  15  &  16 ■ 

Vict.  c.  8().  ss.  12,  ft  acq. 

Discoveiy  on  interrogatories  must  be  distin^ished  fi-om  dis- 
covery of  documents,  for  in  many  raspects  different  considerations 
ajiply  to  the  two  kinds  of  discovery :  see  i)er  Cotton,  L.  J.,  in 
SoMthifurk  Wftfcr  Co.  v.  QfficJt.  3  Q.  B.  D.  at  p.  321. 

See  the  definitions  of  the  tei-nis  "plaintiff'^  and  "  defendant''  ApplicAtion 
in  s.  10()  of  the  Act  of  1873,  ante,  p.  93.  The  temis  of  this  rule  °'"**** 
seem  only  to  contemplate  the  plaintiff  and  defendant  in  an  action, 
but  in  Jir  Alexandra  Palace  Co.,  16  Ch.  D.  58,  it  was  held  that 
the  liquidator  of  a  company  was  entitled  under  this  I'ule  to 
interrogate  a  person  claiming;  to  prove  who  had  made  an  affidavit 
of  documents.  In  Molloy  v.  Kilhy,  15  Ch.  D.  162,  C.  A.,  it  was  held 
that  the  defendant  to  a  counter-claim,  who  was  not  a  party  to  the 
onginal  action,  could  not  interroprate  the  original  ]jlaintiff,  as 
they  were  not  oi)i)osite  parties  "within  the  meaning  of  this  nile. 
Comimre  the  language  of  this  rule  with  the  different  language  of 
nile  11  as  to  discovery  of  documents.  Under  s.  51  of  the  C.  L.  P. 
Act,  1852,  interrogatories  might  be  administered  in  "  any  cause," 
and  it  was  held  that  '•cause"  included  interpleader :  ^V1^ite  v.  WatU, 
31  L.  J.  C.  P.  381.  If  this  i-ule  does  not  apply  to  interpleader  re- 
course jimsumably  may  l)e  had  to  the  old  procedure.  As  to  inter- 
rogatones  in  election  })etitionK,  see  M'elU  v.  Wren,  fe  C.  P.  D.  546. 

The  language  of  this  rale  being  quite  geneml  the  plaintiff  is  Timn. 
entitled  to  deliver  interrogatoiies  without  waiting  for  the  statement 
of  defence.  But  under  r.  5,  now  annulled,  it  was  tlie  practice  in 
the  Queen's  Bench  Division  to  strike  out,  as  of  coui*»c,  interro- 
gatoiies delivcixHl  before  defence,  unless  some  special  ground  was 
shown  for  allowing  them  to  l>c  administered  at  so  early  a  stage  : 
Mereler  v.  Coftnn.  1  Q.  B.  1).  442,  C.  A.  The  same  procedure 
seems  still  applicable  under  the  substituted  rule  5  :  see  per  Pollock, 
B.,  in  (rai/  v.  Lahmtehere,  4  Q.  B.  D.  at  j).  207.  In  Jieal  v.  Plllhiff^ 
38  L.  T.  486,  C.  P.  D.,  where  a  defendant  was  added  after  the 
original  defendant  had  delivered  his  defence,  interrogatories  to  the 
new  defendant  were  allowetl  ])cfore  he  had  delivered  any  defence. 
In  the  Chanceiy  Division. in  actions  not  in  the  nature  of  common 
law  actions,  a  plaintiff  is  justified  in  delivering  interrogatories 
before  the  statement  of  defence  without  shewing  special  grounds  : 
llarhord  v.  J//w*,  9  Ch.  D.  61(;,  M.  R. 

A  defendant  will  not,  ortlinarily,  be  allowed  to  interrogate 
under  this  nile  l^efore  defence  delivered  :  DUncy  v.  Longhourne, 
2  Ch.  D.  704.  M.  R.  But  under  special  rireumstances  it  maj'  be 
allowed  :  as  where  the  action  was  on  a  bill  of  exchange,  and  the 
defendant  desired  to  know  whether  the  plaintiff  was  a  holder  for 
value,  and  therefore  whether  he  could  defend  the  action  or  not : 
Jfatrleif  v.  Jleade,  W.  N.  1876,  p.  64,  per  Archibald,  J.,  at 
Chambers. 

After  the  close  of  the  pleadings  there  is  no  absolute  right  to 
inteiTogate.  The  Court  or  judge  exercises  a  discretion,  and  "will 
not  allow  the  application  to  be  made  the  occasion  of  unfair  delay  : 
KUh  V.  Ambler,  25  W.  R.  557,  C.  P.  D. :  L<mdim  and  Provincial 
Inim ranee  Co.  v.  BarieM,  5  Ch.  D.  775,  Frj',  J. 

An  acticm  for  discovery  only  may.  In  a  proper  case,  still  be  Action  for 
brought :  Orr  v.  Diaper^  4  Ch/D.  92,  V.-G.  H.    See  also,  0.  XIX.,  discoverj-, 
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r.  8,  atU^f  p  254.  It  will  not  lie  in  ai<l  of  a  claim  before  a  foreij?n 
tribunal :  Reiner  v.  Marqu'm  of  Salhhunj,  2  C'h.  D.  37S. 

As  to  discovery  in  an  Admiralty  action,  .sec  The  liiohi,  24  W.  R, 
524,  P.  D. 

As  to  strildn*?  out  interrogatories  or  objecting  to  answer  them. 
see  r.  5,  jHutt^  p.  203. 

2.  The  Court  in  adjiistinj^  the  costs  of  the  ai'tioii  shall 
at  the  instance  of  any  party  inquire  or  cause  inquiry  to  he 
made  into  the  proi)riety  of  exhibitin*^  such  interroj^atories, 
and  if  it  is  the  oj)inion  of  the  taxing  master  or  of  the 
Court  or  a  judi^e  that  such  inteiTo«^itories  have  l)een 
exliihited  unreasonably,  vexatiously,  or  at  improper 
len<^th,  the  costs  occasioned  by  the  said  inteiToj^atones 
and  the  answere  thereto  shall  Ix)  borne  by  the  party  iu 
fault. 

The  taxing  officer  is  to  inquire  into  the  matters  i-eferred  to  in 
tliis  rule,  whether  s|)ecially  oitlered  or  not,  and  whether  api)lled  to 
for  the  pur^xjse  or  not :  K.  S.  C.  (Costs),  yw*^,  ]).  628,  r.  18. 

8.  Interrogatories  may  be  iu  the  Form  No.  7  hi  Appen- 
dix (B)  hereto,  with  such  variations  as  circumstances  may 
recjuire. 

For  such  form,  iieajwuf,  p.  470,  No.  7. 

4.  If  any  party  to  an  action  be  a  lx)dy  corjx)ratc  or  a 
joint  stock  company,  whether  incorporated  or  not,  or  any 
other  body  of  ]x;rsons,  emjKjwered  by  law  to  sue  or  be 
sued,  whether  in  its  own  name  or  in  the  name  of  any 
ofti('er  or  other  person,  any  opposite  party  may  ajiply  at 
chaml)er8  for  an  order  allowing  him  to  deliver  iuterroga- 
tories  to  any  memlxir  or  officer  of  such  corporation,  com- 
pany, or  body,  and  an  order  may  Iw  made  liccordingly. 

Tliis  nilc  is  Ixirrowcd  from  s.  51  of  the  ('.  L.  P.  Act.  1854.  In 
( 'hancery  it  was  f(mnerly  necessary  to  make  the  officer  a  j tarty  in 
onler  to  obtain  discovery  uixjn  oath,  or  to  file  a  cross  bill :  see 
Dan.  Ch.  Pr.,  pp.  132,  1402,  ed.  5.  But  this  rule  pnn-ides  a  new 
and  simpler  procedure  ;  and  if  an  officer  now  be  made  a  party  for 
jmrposes  of  discovery  only,  the  Court,  under  the  |x)wers  given  by 
O.  XVI..  r.  14,  will  oixler  his  name  to  be  stnick  out :  miiton\, 
rintrvh,  y  Ch.  I).  552,  M.  R. 

Where  a  foreign  govenmient  is  j)laiiitiflf,  the  Court  will  stay 
l>roccedings  in  the  acti(m  until  the  governmeut  names  a  proixjr 
lH3i*son  to  make  discoveiy :  liepuhlle  of  Co^tu  Rica  v.  Erlan^fer^ 
1  Ch.  D.  171,  C.  A. 

An  onlinary  member  f)f  a  comi>any  should  not  Ixj  interrogated 
unless  it  can  be  shown  that  he  has  the  required  information,  and 
that  there  is  no  r)fficer  of  the  company  callable  of  giving  it : 
Jirrkeley  v.  Stantlanl  Dincnunt  (\k,  13  Ch.  i>.  1)9,  C.'A..  jxir  Jessel, 
M.  R.  at  p.  99.  Where  an  (»nlinary  meml)er  is  examined  he  cannot 
refuse  to  file  his  affidavit  in  answer  until  he  has  l)ecn  ]»aid  his 
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coAtfi ;  nor  will  the  Court  make  any  order  as  to  the  payment  of  his     Order 
costs  separately  from  those  of  the  company :   Ibid,    Where  a     XXXI. 
corporation  puts  foi'wani  its  town-clerlv.  who  is  also  its  solicitor  in    rr.  4,  6. 

the  action,  to  answer  iutcri'o^tories;.  lie  cannot  object  to  answer 

on  the  prr*>und  of  j)rivile«re  as  a  solicitor:  Mayar  of  SwauM^a  \. 
QMtrk,  5  C.  P.  D.  1(H».  As  to  the  duty  of  officei-s  of  a  coqwration 
tt>  obtain  iiifomiation  for  the  puri)ose  of  answering  interrogatories, 
see  per  Cotton,  L.  J.,  in  Siruthivark  Water  Co,  v.  (^ick,  3  Q.  B.  D. 
at  p.  321,C.  A. 

5.  Any  party  railed  ttpo)i  to  anmror  mfeiroyataries,  E.  5. 
whether  by  himself  or  by  any  member  or  offieer,  may,  s/nkingout 
iviihin  four  days  after  serHee  of  the  I'nterroyatories,  apjily  i'rJiJi,'^''"' 
at  chambers  to  strike  out  any  inteiroyatory^  on  the  yround 
that  it  is  scandalous  or  irrelevant,  or  is  not  jmt  bond  Jide 
for  the  purpose  of  the  action,  or  that  tJie  matter  inquired 
after  is  not  sttfficiently  material  at  tlud  stage  of  the  action, 
or  on  any  other  ground.    And  the  judge,  if  satisfied  that 
any  interrogatory  is  objettionable,  may  order  it  to  be  struck 
out. 

On  the  construction  of  this  rule  it  was  held  that  a  party  might 
in  his  affidavit  object  to  answer  interrogatories  under  Rule  8, 
although  he  might  have  a]>])lied  to  have  had  them  struck  out : 
Fhher  v.  OtrvH,  8  Ch.  D.  B45,  C.  A.,  overruling  the  dtmbt  expressed 
in  SaunJerMW,  Joh(%  7  Ch.  D.  435  ;  also  that  a  ^larty  who  applied 
tf)  strike  out  intenxigatories  must  sjiecifj'  thcxse  to  whicn  he 
objected  :  Allhinwn  v.  Lahm^hercj  3  Q.  B.  D.  <)54,  C.  A. 

Rules  5  and  8  of  Order  XXXI.  are  hereby  repealed ;  h.s.c.  Nov. 
the  foUowiuj^  Rule  is  suljstituted  for  the  same : —  ^^"^'  '•  ^• 

Any  objection  to  answerinj^  any  one  or  more  of  several  ^j^'-^j^rti"" 
interrogatories  on  the  j^round  that  it  or  they  is  or  arc  <  uiHr  in- 
scandalous  or  irrelevant,  or  not  bmia  fide  for  the  purpos9  Jj^Se^ 
of  the  action,  or  that  the  matters  inquired  into  are  not 
sufficiently  material  at  that  stage  of  the  action,  or  on  any 
other  ground,  may  be  taken  in  the  affidavit  in  answer. 

An  application  to  set  aside  the  interrogatories  on  the  Appiiration 
ground  that  they  have  been  exhibited  unreasonably  or  out"  ^ 
vexatiously,  or  to  strike  out  any  interrogatory  or  inter- 
rogatories, on   the  ground    that  it  or  they  is  or  are 
scandalous,  may  be  made  at  chambera  within  four  days 
after  service  of  the  interrogatories. 

Under  the  annulled  niles  the  practice  was  to  allow  all  dis- 
cussions as  to  interrogatories  to  be  raised  ujwn  the  questions 
instead  of  uiK)n  the  answers.  The  result  was  a  considerable  waste 
of  time  at  Judge's  (.'hand)er8  over  controversies  about  the  pmpriety 
of  particular  questions.  Nearly  all  these  controversies  tunied  on 
the  question  of  relevancy.  That  is  a  matter  Ijctter  detemiined  on 
the  answer  than  on  the  question.  In  many  cases  the  {jerson  inter- 
rogated finds  it  Ijctter  to  answer  the  question  than  to  take  the 
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Order      objection  ;  and  in  many  cases  where  he  declines  to  answer,  the 

XXXI.     interrcjofntor  finds  that  he  can  do  without  the  answer.    The  judpre. 

r.  6.       tfK),  is  often  better  able  to  decide  whether  a  particular  question 

-  ought  to  be  answered  when  he  has  before  him  the  party's  answei-s 

to  the  other  questions. 

Under  the  new  rules  ol)jection  to  interrogatories  can  only  >m; 
taken  at  the  question  sta«ro  in  three  cases,  nameh'  :  (1)  wheit3 
leave  to  administer  intern ).«?atorics  is  required,  under  Rules  1  and 
4  ;  (2)  where  the  whole  sot  of  intcnxigatories  can  1)C  disjw^sed  c»f 
on  the  ground  that  they  have  ])een  exhibited  unreasonably  or 
vexatiously  ;  (3)  where  particular  interrogatories  are  scandalous. 
Objections  founded  on  any  other  grounds  than  those  siKJcified 
must  Ixj  taken  in  the  affidavit  in  answer  :  see  Gay  v,  Lahouchtrv, 
4  Q.  B.  D.  20(J. 

As  to  setting  aside  a  set  of  intcri-oga tones  on  the  ground  that 
they  arc  uni-easonable  at  the  stage  of  the  action  at  which  they  are 
exhibited,  see  Mrrcirr  v.  Cotton^  1  Q,  B.  D.  442,  C.  A, ;  (ray  v. 
Lnhouchrtu  4  Q.  B.  D.  at  p.  107,  jKir  Pollock,  B. ;  Re  Sutvlifv, 
44  L.  T.  547,  Fry,  J.  ;  and  sec  note  to  Rule  1. 

An  interi-ogatory.  tending  to  criminate,  which  is  not  relevant, 
mav  pi-obably  be  struck  out  as  scandalous:  sec  ^UlhuxfH.  v. 
Lnhouc^hvrv,  3  Q.  B.  D.  <J54,  (\  A.  In  Smith  v.  Jierg,  25  \V.  R. 
60(),  an  interrogatoiy  asking  whether  the  defenchints,  who  were 
sued  as  husband  and  >tife,  were  married  was  stnick  out  as  scan- 
dalous. 
Objecting  to  When  inadmissible  questions  are  aske<l,  the  j)arty  interrogated 
aiuwer.  may  either  answer  the  question  or  state  in  his  affidavit  that  he 
refuses  to  answer.  In  the  latter  case  he  should  s})ecify  his  greund 
of  objection.  The  rule,  after  sjKJcif jdng  certain  grounds  of  excep- 
tion, provides  that  the  jwirty  interrogated  may  object  cm  these  *'  or 
on  any  other  groun<l."  It  is  fr)r  the  judge  to  detenuine  the  validity 
of  the  objection,  if  the  party  intenx)gating  does  not  acquiesce  in  it. 

It  a])))eai's  that  the  rules  in  ecjuity  have  sujxii'seded  the  loiles  of 
Common  Law  as  regaixls  the  (luestion  what  intenxjgatories  can 
or  cannr>t  be  objected  to ;  see  i)er  Cotton,  L,  J.,  in  AUhuarn  v. 
LahtmchnTy  3  Q.  B.  D.  at  p.  6<»(i,  C.  A. ;  and  see  as  to  discovery 
generally,  AndcrAon  v.  Hank  of  Brit hk  Columbia,  2  Ch.  D.  at  pp. 
654,  658*  C.  A.,  i>er  Jessel.  M.  R.,  «and  Mellish,  L.  J. 

A  party  intenx:)gated  may  object  to  answer  questions  tending  to 
criminate  :  see  Fitthtti'  v.  Otvcn,  8  Ch.  D.  (545,  C.  A.  ;  AlUnntm  v. 
Lahmichviry  3  Q.  B.  D.  (J54,  C.  A. ;  but  he  cannot  object  to  answer 
an  inter i-ogatory  as  to  slanderous  words  used  by  him  :  Atkinmm  v. 
Fonhroh',  L.  R.  1  Q.  B.  (;28. 

In  the  case  of  a  newsiiajier  where,  under  6  &  7  Will.  4,  c.  7r», 

B.  19,  and  32  &  33  Vict.  c.  24,  a  bill  of  discovery  would  have  lain 
in  aid  of  an  action  of  libel,  it  has  l)cen  held  that  the  same  dis- 
covery mav  now  be  had  in  an  action  :  liamndrn  v.  Jirearley,  \V.  X. 
1875,  p.  199  ;  Cartn-  v.  lAt'fh  Uailt/  JVWr>».  W.  N.  1876,  p.  11  ;  and 
now  by  the  Newsj)a})er8  Lilxjl  and  Registration  Act,  1881  (44  ic  45 
Vict.  c.  60),  ss.  8,  9,  15,  i)r(jvision  is  made  for  the  compulsory 
registration  of  the  names  of  newsjMiiKjr  piMprietois. 

An  interrogatoiy  must  be  answered,  although  the  answer  may 
ex]x)se  other  jxjrsons  to  actions  :  TetU'ij  v.  EaMon^  25  L.  J.  (\  1*.  293. 

As  to  interrogatories  to  a  defendant  in  an  action  to  recover 
land,  see  Lyell  v.  Ktnnedy,  30  W.  R.  493,  C.  A. 

Interrogatories  need  not  be  answered  which  merely  cross- 
examine  as  to  credit :    Allhvjd^n  v.  Lahonrlwre,  3  Q.  B.  D.  664, 

C.  A. ;  see  too  Bolckow  v.  Yfntno,  42  L.  T.  690.  C.  P.  U  ;  or  which 
ask  whether  the  allegations  in  the  pleadings  of  the  opposite  party 
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are  trae  :  Johwn  v.  Jamea^  13  Ch.  D.  370 ;  or  which  ask  details  of      Order 
the  evidence  as  opjxjsed  to  the  facts  on  which  the  opposite  party     XXXI. 

relies :   Eade  v.  Jacohtt,  3  Ex.  D.  835,  C.  A. ;  as  explained  in   rr.  6 7. 

Att.-Gen,  y.  GtMkiU,  30  W.  R.  558,  C.  A.  ;  Johm  v.  Jamea,  13  . 

Ch.  D.  370  ;  Lyon  v.  Ttadddl,  13  Ch.  D.  375 ;  Jienhirw  v.  Line, 
16  Ch.  D.  93,  C.  A.  See  further  a.s  to  tlie  relevancy  of  particular 
interrogatories,  I^udc  v.  Jacohs,  ubl  svpra^  action  by  executor  for 
breach  <»f  covenant,  questions  as  to  verbal  waiver  by  deceased ; 
A»hl4'ij  V.  Ttii/lor,  8H  L.  T.  44,  C.  A.,  action  for  false  reprosenta- 
tit»ns  ;  Savntfifx  v.  Johch,  7  Ch.  D.  435,  C.  A.,  action  for  wr<»iigful 
dismissal,  question  as  to  the  acts  of  iniscunduct  relied  on  by  de- 
fendant ;  see  the  comments  on  that  case  in  Jirnhow  v.  Law,  1(5 
Ch.  U  1)3,  C.  A.  ;  and  Lym\.  TwvddiU,  13  Ch.  D.  375  ;  lioiwUffe 
V.  Id-igh,  6  Ch.  D.  25(J,  C.  A. ;  Shcmird  v.  Lord  Limsdab',  5  C.  P.  D. 
47,  C.  A-,  sale  of  a  hoi'se,  questions  as  to  other  similar  dealings  ; 
Ji{^HhiHf>  V.  Zr>/r,  vhi  xupra;  Johng  v.  Janwx^  vbi  KVpra,  as  to 
accounts  in  actions  claiming  an  account  ;  Mannjicld  v.  Chlldcr- 
hitvue,  4  Ch.  D.  82,  questions  as  to  irrelevant  breach  of  tnist.  In 
Parker  v.  W'dU^  18  Ch.  D.  477,  C.  A.,  the  defendant  was  allowctl 
to  object  to  questioiiff  the  answei-sto  which  could  not  help  plaintiff 
to  obtain  a  decree,  though  they  might  be  useful  if  he  obtained  it. 

It  dries  not  follow  that  because  a  document  i.s  privileged,  the 
information  derived  fi-om  it  is  also  privileged  :  see  per  Cotton, 
L.  J.,  in  SimthnarU  Water  Co,  v.  Quiek,  3  Q.  B.  D.  at  p.  321,  C.  A. 
See  further.  Mayor  of  Steamea  v.  Quirky  5  C.  P.  D.  10<5. 

The  old  interrogatory  as  to  documents  is  not  now  allowed,  for  Docnmenia. 
an  order  for  discover}-  of  documents  is  required  :  Pitten  v.  ( Itattrr- 
Intry^  W.  N.  1875,  p.  248 ;  but  where  a  party  is  alleged  to  have 
niacle  an  insufficient  affidavit  of  documents  he  may  l)e  interro- 
pited  :  JoHen  v.  Monte  Video  Gas  Co.,  5  Q.  B.  D.  556,  C.  A.,  see  at 
j>p.  558,  559.  As  to  questions  as  to  contents  of  lost  documents, 
see  Dairymple  v.  IajhIU'^  8  Q.  B.  D.  5. 

6.  luten'ugatories  shall  be  answered  by  affithivit  to  be  ^'  8. 
filed  within  ten  days,  or  >\nthin  such  other  time  as  a  juds:e  Answer  i»y 

„ii      .  ^   ^  ^      ^     Affidavit. 

maj  allow. 

Where  in  an  action  against  a  company  a  member  of  the  com- 
pany is  intcn-ogatcd,  he  cannot  refuse  to  file  his  answer  until  his 
taxed  costs  have  been  paid:  lierheley  v.  Standard  DUcmmt  Co.^ 
13  Ch.  D.  97,  C.  A. 

7.  An  affidavit  in  answer  to  interrogatories  shall,  unless  E.  7. 
othenvise  ordered  by  a  judge,  if  exceeding  [ten]  folios,  l)e  Fomiof 
printed,  and  may  Ikj  in  the  Fonn  No.  8  in  Appendix  (B)  »^»»wer. 
hereto,  with  such  variations  as  circumstances  may  i*eiiuire.  JJne' jif,; 

r.  ll.'l 
Such  affidavits,  before  the  Judicature  Acls,  were  not  printed  in 

Oommon  Law  actions.     In  Chancery  they  were  printed  by  the 

parties  in  the  form  of  an  answer  to  the  plaintiff's  bill,  or  to  the 

defendant's  concise  statement  and  inteiTogatories ;  but  answers  to 

interrogatories   administenxl  in  the   Chambere  of    the    Equity 

Judges  were  not  printed. 

For  the  future  this,  like  all  other  print infj,  will  be  done  by  the 
jKirties:  R.  S.  C.  (Costs),  Oixlers  I.  to  V.,  pont,  p.  004,  where  pro- 
visions will  be  found  as  to  printing,  delivery  of  copies,  and  costs. 

As  the  rule  originally  stood  three  folios  was  the  limit  above 
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Order      which  printing  was  required.    It  was  raised  to  ten  by  the  rule 

XXXI.     noted  in  the  margin. 

rr.  7 11.      As  to  the  judge's  discretion  to  dis]>en8e  with  printing,  see  Webb 

V.  UomforfL  46  L.  J.  Ch.  288,  V.-C.  H. 

E.  8.  8.  Any  ohjpcimi  to  answering  any  interrogatory  may 

Object hm  to   he  talcniy  and  the  y round  thereof  stated  in  the  affidavit. 

unsivcr. 

This  nile  was  rejiealed  by  R.  S.  C,  November,  1878,  r.  3,  and 
the  ])rovisions  of  r.  5,  ante,  p.  293,  were  substituted  for  it :  see 
that  rule  and  note  thereto. 

Under  the  annulled  rule  it  was  held  that  where  defendants 
werc  sued  as  liusband  and  wife,  interrogatories  asking  them 
whether  they  were  married  neetl  nut  Ik;  answered  :  Sin  if  b  v.  Jirrtj, 
25  W.  R.  «0(J. 


E.  9.  9.  No  exreptious  sliall  l)e  taken   to  any  affidavit  in 

sufflcienry  answei',   but  the  sufficiency  or  othei^vise  of  any  Buch 

hJ.w  dS-  ^ffi^'^^'it-  objected  to  as  insufficient  sliall  be  determined  by 

laincMU  the  Court  or  a  judj^e  on  motion  or  smnmons. 

The  mode  of  objecting  in  Chaneeiy  to  the  sufficiency  of  an 
answer  to  intern)gatories  has  been  l)y  exception :  see  Dan.  Ch. 
Pr.  r>(Jl,  ed.  5.    A  summarj*  process  is  substituted  by  this  rule. 

See  note  to  next  rule. 


E.  10. 

Onler  fr>r 
nnHwer  or 
further 
answer. 


10.  If  any  person  inteiToj^ted  omits  to  answer,  or 
answers  insufficiently,  the  paiiy  iuteiTOgating  may  apply 
to  the  Court  or  a  judj^e  for  an  order  requiring  him  to 
answer,  or  to  answer  further,  as  the  case  may  l)e.  And 
an  order  may  Ixi  made  re([uiriug  him  to  answer  or  answer 
further  either  by  affidavit  or  by  vivA  voce  examination,  as 
the  judge  may  direct. 

As  to  the  former  pmctice  in  the  Common  Law  Courts,  see  s.  53 
of  the  C.  L.  1*.  Act,  1854.  As  to  the  practice  in  Chancery,  see 
note  to  the  last  rale. 

Applications  under  this  mle  should  be  by  summons  at  Cham- 
bers, not  by  mr)tion :  Cbcxtcrjirld  Collieries  Co.  v.  Jilack,  24 
W.  R.  783,  V.-C.  H.,  13  Ch.  D.  138  n. :  and  the  summons  shouhl 
specify  the  intenx)gatories  or  }>arts  of  interrogatories  to  which  a 
further  answer  is  required :  Amte.y  v.  North  Woolrrlch  Svbway 
Co.,  11  Ch.  D.  439;  see  too  Chnrch  v.  Perry,  ZC^  L.  T.  513,  C.  P.  1). ; 
Ashby  V.  Taylor,  38  L.  T.  44,  C.  A. 

As  to  the  modes  of  enforcing  answers  to  interrogatories,  see 
rule20,7;««f,  p.  302. 


E.  11.  11.  It  shall  be  lawful  for  the  Court  or  a  Judge  at  any 

PrcMinction  time  during  the  pendency  therein  of  any  action  or  pro- 
..fdotni.       eeeding,  to  order  the  production  by  any  party  thereto, 
upon  oath,  of  such  of  the  documents  in  his  possession  or 
power,  relating  to  any  matter  in  question  in  such  action  or 
proceeding,  as  the  Court  or  Judge  shall  think  right ;  and 
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the  Court  may  deal  with  such  documents,  when  produced,     Order 


in  such  manner  as  shall  appear  just. 

The  earlier  ralen  of  thi«  Oitler  havinof  dealt  with  the  first  branch " 

of  discovery,  that  hy  intei-nigat cries,  Rules  11  to  19,  pi-oceed  to 
deal  with  discovery  as  it  affects  documents. 

The  subject  obviously  embraces  two  parts  :  first,  discovery 
Bim])ly,  that  is  to  say,  the  power  of  compelling  your  opjionent  to 
dijscloje  what  dwuments  he  has  in  his  possession  ;  secondly,  the 
|)ower  of  comixiUing  their  ])roduction.  The  above  nile  deals  with 
both  branches  of  the  subject. 

The  subject  of  discovery  simply  is  dealt  viith  in  Rules  12  and 
13  ;  that  of  pixKluction  or  inspection  of  documents,  as  of  right 
>\ithout  the  inten-ention  of  a  judge,  in  Rules  14  to  17  ;  that  of 
production  and  insiiection  by  order  of  a  judge,  in  Rules  18  and  19. 

Where  the  issues  in  an  action  are  sent  for  trial  to  an  oflicial  or  Jurisdiction, 
sixjcial  referee  the  Court  or  judge  has  still  exclusive  jurisdiction 
over  discoverv  :  Itotvclifff  v.   Lt'tgh^  4   Ch.  D.  601  ;  Danrillier  v. 
J/>/rrx,  17  Ch.  D.  84«,  M.  R. 

Where  the  object  of  an  action  is  to  obtain  possession  of  a  docu- 
ment, therc  is  no  jx)wer  to  onler  it  to  Ixj  delivered  up  upon  an 
interlocutoiT  application  under  this  rule  :  llvpiihlic  of  Co»ta  liiea 
V.  Stnmjtbcrfj,  11  Ch.  D.  323,  C.  A. 

An  onler  for  discovery  of  dtxiuments,  under  these  rules,  may  l)e  In  what 
made  against  the  HU])])liant  in  a  ])etition  of  right:  ToffUifu-  v.  The  proceedings. 
QufTttn  4  Kx.  D.  252,  0.  A. :  against  a  thiitl  i>arty,  who  has  appeared 
and  obtainctl  leave  to  defend  ;  MafAllhtrr  v.  BUhop  of  llM'htftrry 
5  C.  P.  D.  194  :  against  tlic  owners  of  a  foreign  ship  in  an  Admi- 
ralty action,  giving  them  a  reasonable  time  to  answer  :  'The  Einina^ 
24  W.  R.  587,  P.  D.  ;  in  pi-ocecdings  under  tlie  Com])anies  Act, 
1862,  to  strike  off  a  contributoiy  :  Jtv.  Natiomtl  Funth  Ann.  Co., 
23  W.  R.  774,  C.  A.  ;  against  a  next  friend  :  Jllffghinoii  v.  Ilall,  10 
Ch.  D.'235  ;  against  the  oificer  of  a  com})any  designated  for  tliat 
purjKwe  :  Cooke  v.  Oeetinic  Stfum  (h.,  W.  N„  1875,  p.  220  ;  in 
interpleader,  see  jxjr  Lindley  J. :  PhillijM  v.  PJiillfjtx,  40  L.  T. 
at  p.  821  ;  against  a  co-defendant  :  Hamilton  v.  Aott^  KJ  L.  R. 
Eq.  112;  but  not  against  the  defendant's  solicitor:  OtJthin  v. 
Craddiwk,  2  Ch.  I).  140. 

In  FraMvr  v.  Burmjvx,  2  Q.  B,  D.  024,  the  Court  refused  an  order 
to  stay  an  action  on  a  ^wlicy  until  discovery  should  be  made  by  a 
persfm  not  a  party,  not  within  the  juri.sdiction,  and  not  under  the 
]>laintiff'8  control,  although  the  ])laintiff  made  title  thi-ough  him: 
But  the  plaintiff  in  an  insurance  case  must  show  that  he  has  done 
his  lx5st  to  procure  the  sliip's  paijera  :  Wettt  of  England  Bank  v. 
Canton  Co.,  2  Kx.  I).  402.  The  old  rules  as  to  iliscovery  of  ship's 
]Hipers  still  apply  :  see  CJtina  fitt'amtdiip  Co,  v.  Cowmcrclal  Init. 
Co.,  W.  N.,  1881,  p.  105,  C.  A. ;  and  see  Fonn  H.  l7,po*t  p.  503. 

Whether  discoverv  \nll  l^e  ordered  iKjfore  delivci*v  of  the  state-  Time 
roent  of  defence,  which  defines  the  issues  l)etweeu  the  iwirties, 
appeal's  to  be  a  matter  of  discretion  de])ending  on  the  nature  of 
the  jiarticular  action.  In  Ca^hin  v.  CradocJt,  2  Ch.  1).  140,  action 
for  breach  of  contitict  and  conspiracy  ;  Ilanroek  v.  (riirrhi,  4  Ex. 
D.  3,  action  for  commission  ;  and  Daviex  v.  WilliaffiXy  13  Ch.  550, 
action  of  ejectment,  discovery  Ixjfore  statement  of  defence  was 
refused  ;  see  too  Phillip»  v.  Phillipn,  40  L.  T.  815,  where  discovery 
in  an  action  of  ejectment  Ixxfore  statement  of  claim  was  refused  ; 
but  in  Union  Bank  of  Ltrndon  v,  Manhy,  13  Ch.  D.  239,  C.  A., 
which  was  an  action  for  redemption  against  a  mortgagee  in  pos- 
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session,  production  was  ordei-ed  Ixjforc  defencx!  without  any 
siKicuil  cause  being  made  out.  See  too  \)er  Bajrjrallay.  L.  J.,  in 
MrjtuhVw  of  (Uta  llica  v.  Stnymhvrg,  11  Ch.  D.  at  p.  32(>.  Dis- 
coverv  may  be  onlered  after  the  close  of  the  pleadings :  Ahou,  W. 
N.,  187H,  p.  11. 

The  Chancery  niles  relating  to  disooveiy  and  priKluction  of 
documents  have  supei'secled  the  Common  Law  inilcs,  and  now  re- 
gulate the  ])i"actiee  of  the  High  Court:  JiH*tro*  v.  WhtU\  1 
Q.  B.  D.  423,  C.  A.;  Andrr»im\.  Banknf  Jirlti^h  Odumbia,  2  Ch. 
D.,  pp.  654,  058,  C.  A. ;  see,  however,  jHjr  Bi-ett,  L.  J.,  in  Parltrr  v. 
Wt'iUf  18  Ch.  D.  at  \).  48.*),  as  to  the  disci-etion  given  by  rule  19. 

Discovery  must  Ikj  niatle  of  all  material  documents,  though  the 
party  making  discoveiy  may  in  certain  ca.ses  object  to  pnKluce 
any  document  or  documents  which  he  enumerates.  A  document 
is  material  which  in  any  way  relates  to  the  case  of  the  party 
seeking  discovery :  Enfjlhh  v.  Tottif,  1  Q.  B.  D.  141;  Ilutchinnon 
V.  Glorer^  1  Q.  B.  D.  1H8.  For  instance,  a  defendant  in  ejectment 
must  make  an  affidavit  of  his  documents  of  title:  Thr  Xvie  Urit'nth 
InvvHtnicnt  Co.  v.  PtvtU  3  C.  P.  D.  li)(> ;  see  too  PhlJUpH  v.  FhiU 
lips  J  40  L.  T.  815,  A  document  which  relates  exclusively  to  the 
case  of  the  ]>arty  making  iliscovery  is  not  material :  see  Wigram 
on  Discovery,  pp.  15,  2(il  ;  Mlnvt  v.  Moryan^  8  L.  R.  Ch.  at 
p.  361. 

If  the  party  making  disc<»vcry  objects  to  pnxluce  any  docu- 
ment or  documents  which  he  has  referrcd  to  in  his  affidavit,  it  is 
for  the  judge  to  determine  the  validity  of  the  o))jec;tion  under  rules 
18  and  19.  It  is  a  not  uncommon  practice  at  Judges'  Chambers, 
by  consent,  to  shew  the  documents  in  question  to  the  judge  ami 
take  his  decision  thercuix)n.  Where  this  is  done  no  aj)peal  lies 
fi-om  his  oixler :  Jiui<troH  v.  White,  1  Q.  B.  D.  423,  C.  A. 

The  jmrty  obtaining  discovery  in  primd  facie  entitletl  to  ins|)ect 
all  documents  which  the  (»ther  party  is  1>ound  to  disclose ;  for 
pixxiuction  is  a  matter  of  right,  not  a  matter  in  the  discretion  of 
the  judge:  J5 «*//•<»«  v.  White,  1  Q.  B.  D.  423,  C  A.;  Anderson  v. 
Bank  of  liritijth  Columbia^  2  Ch.  D.  644,  C.  A. ;  but  there  are  cer- 
tain grounds  on  which  the  i«irty  making  discovery  may  claim 
exemption  fi*om  producing  the  documents. 

The  defendant  in  an  action  for  the  recovery  of  land  may,  it 
seems, object  to  pnxluce  his  documents  of  title :  J7ie  yietr  Jinti^fh 
InteHment  Co.  v.  Peed,  3  C.  P.  D.  196 ;  sec  too  Oteen  v.  Wijnn,  9 
Ch.  D.  29,  C.  A.,  as  to  insi^ction  of  Court  liolls,  and  compare  O. 
XIX.,  r.  15,  as  to  statement  of  defence  ;  but  see  Lyell  v.  Kennedy, 
30  W.  K  492,  C.  A.  In  other  cases,  it  seems,  documents  of  title, 
if  relevant,  are  not  privileged,  but  their  relevancy  must  clearly 
api^ear :  Mtnet  v.  Morgan,  8  L.  R.  Ch.  Ap.  361 ;  Ilaatingii  v.  Ivall. 
4bid.f  1017 :  but  see  Egrenwnt  Jinrial  Board  v.  Egremont  Iron 
Ore  Co.,  14  Ch.  D.  158,  V.-C.  M.,  and  rule  U^jyoxt. 

Documents  tending  to  criminate  the  party  discovering  them 
may  jx)ssibly  be  privileged  from  production,  but  the  objection 
must  be  taken  specifically  and  on  oath :  Webb  v.  EaM^  5  Ex.  D. 
23  and  108,  C.  A. 

Communications  between  solicitor  and  client  are  privileged 
from  production :  see  for  instance  Taylor  v.  Baffin j  4  Q.  B.  D. 
85,  C.  A« ;  and  the  privilege  extends  to  communications  made  by 
third  parties  to,  or  for  the  purjKXM;  of  submission  to,  the  solicitor, 
provided  the  communications  are  made  with  reference  to  actual 
or  impending  litigation :  see  the  principle  explained  per  Jessel, 
M.  R.,  in  Wweli^r  y.  LeMurchant,  17  Ch.  D.,  at  pp.  681,  682,  and 
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by  Brett,  L.  J.,  in  Simthwark  Water  Cik  v.  QuieJt,  3  Q.  B.  D.,  at     Order 
p.  320,  C.  A.  XXXI. 

The  following  arc  privileged,  namely  :  Reports  of  medical  men  r,  11 13. 

pnKJured  by  solicitor  for  pur]>oses  of  an  action  :  Frirnd  v.  London^ — 

Chatham  <y-  Dover  Itt/.j  2  Ex.  D.  437,  C.  A.  ;  reports  and  docu-  PrivUpge. 
ments  relating  to  imixjnding  litigation  prepaitxl  for  puqxise  of 
Bubmissiou  to  solicitor  whether  actually  submitteil  or  not :  Stmth- 
9parh  Water  Co.  v.  (fnieh,  3  Q.  B.  D.  315,  C.  A.  ;  survey  of  a  ship 
made  for  purjxjse  of  action  :  The  Theodor  Korner,  3  P.  D.  1H2  ; 
but  see  Martui  v.  Jivtehttrd/M\  L.  T.  732,  C.  P.  D. ;  see,  too.  Nor- 
d(ni  V.  Defriegf  8  Q.  B.  D.  5()8,  as  to  shorthand  notes  in  previous 
action. 

A  document  once  privileged  is  always  privilegetl,  as  for  instance 
in  future  litigation  :  Bvlloch  v.  Corrie^  3  Q.  B.  D.  35G.  Compare 
Brandford  v.  Brandford,  4  P.  D.  72. 

The  following  are  not  privileged,  namely :  letters  from  non- 
legal  agent  giving  opinion  on  subject  of  litigaticm  :  B\intron  v. 
White,  I  Q.  B.  D.  423,  C.  A.  ;  confidential  communications  to 
solicitor  in  the  a<5tion,  but  not  made  at  his  request  :  ^1/'  Corqnodale. 
v.  Bell,  1  C.  P.  1).  471  ;  agreement  of  compromise  between  de- 
fendant and  thinl  party  relating  to  subject-matter  of  action  : 
JlHtehiuAon  v.  Glorer,  1  Q.  B.  D.  138  ;  corres|X)ndence  between 
vendor  and  the  jxji-son  from  whom  he  ]jurchased,  in  an  action  by 
vendee  for  non-delivery  :  Englhh  v.  Tottie,  1  Q.  B.  D.  141  ;  reports 
by  mercantile  agent  to  princiiMil  on  subject-matter  of  threatened 
litigation  :  Andrnton  v.  Banh  of  Brithh  (\dninhui,  2  Ch.  D.  044, 
C  A. ;  rc|K>rts  to  solicitor  pi-ocurcd  by  him  ])efore  litigation  was  in 
contemplation  :    Whaler  v.  Le  Mai-chant,  17  Ch.  D.  ()75,  C.  A. 

Official dr>cuments  may  ])e  inivileged  f r< im  i)roducti<>n  on  grounds  Official 
of  public  policy,  but  the  objection  it  seems  must  be  taken  on  oath  documents. 
by  some  rcsjxinsible  official :  A'aht  v.  Farrer,  37  L.  T.  409,  C.  P.  D.; 
//.  J/.  iV.  Bellerophon.  44  L.  J.  Adm.  5. 

Communications  l>etwecn  a  Pui*suivant  of  the  Heralds'  College 
and  his  employer  are  not  ])rivileged :  Slade  v.  Tueher,  14  Ch.  D.  824. 

If  irrelevant  documents  are  disclosed,  it  seems  that  they  need  not  irrelevant 
be  pixxiuced  f or  insj^ection :  WiUon  v.  Thornhury^  17  L.  K.  Eq.  617.  docmnents. 

12.  Any  party  niay,  without  filing  any  af!ida^'it,  apply  B.  12. 
to  a  judge  for  an  order  directing  any  other  party  to  the  onier  for 
action  to  make  discovery  on  oath  of  the  documents  which  ^'»<^°^'*^^>- 
are  or  have  been  in  his  possession,  or  power,  relating  to 

any  matter  in  question  in  the  action. 

In  the  Common  Iaw  Courts  discovery  dei^ended  upon  s.  50  of 
the  C.  L.  P.  Act,  18.")4.  That  section  gave  the  right  to  discoveiy, 
but  only  upon  an  affidavit  tracing  some  one  document,  to  the  ])ro- 
duction  of  which  the  applicant  was  entitled,  into  the  ix)ssessi(m 
or  power  of  the  opjwsite  party.  This  often  gave  rise  to  difficulty. 
It  was  customary  to  evade  the  difficulty  by  inserting  a  question  as 
to  documents  in  interrogatories  delivered  under  the  51st  section. 
This  practice  is  not  now  aUowed  :  Pitt  en  v.  Chatterhurq^  W.  N. 
1H75,  p.  248,  Quain,  J.,  at  Chambers.  The  above  rule  dispenses 
"with  any  affidavit. 

Discovery  must  )je  made  of  all  documents  relevant  to  the  case 
of  the  party  seeking  it,  f-ee  note  to  last  nile  ;  but  the  j)arty  making 
discovery  may  under  the  next  iiile  object  in  his  affidavit  to  jiro- 
ducing  the  documents  he  has  disclosed. 

H   13 

13.  The  affidavit  to  be  made  by  a  party  against  whom    *     *. 
such  order  as  is  mentioned  in  the  last  preceding  Rule  has  dSver** 
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Order     b^ieii  made,  shall  specify  which,  if  any,  of  the  documents 
■^iV^i'a  ^'^^^^'^"^  mentioned  he  objects  to  produce,  and  it  may  be 
'     '     •  in  the  Form  No.  9  in  Appendix  (B)  hereto,  with  such 
variations  as  circumstances  may  require. 

For  such  form,  sec  y>(»*^,  p.  477,  No.  9. 

The  fonn  provided  is  the  same  which  has  Ikjcii  in  use  in  the 
Court  of  Chancery  under  the  Judj^es*  Ue^ulations  of  8th  Aug., 
1857,  and  Sched.  No.  3  ;  Morji^au's  Acts  and  Oixlei-s,  Appx.  p.  lix., 
ecL  4  ;  Forms  to  Dan.  Ch.  Pr.,  No.  11)84,  ed.  2.  For  the  practice 
in  Cliancery  befoi-e  the  Judicature  Acts,  see  Dan.  Ch.  Pr.,  pp.  1673, 
ft  nrq.,  ed.  T).  As  to  the  existing  piwjtice  in  the  Chanceiy  Divi- 
sion, see  Seton  on  Decrces,  p]).  133,  ft  xt-q,,  ed.  4. 

The  affidavit  nnder  this  rule  is  conclusive,  unless  it  api)eaiis  from 
the  affidavit  itself  or  the  documents  referred  to  therein,  or  from 
admissions  in  the  pleadings,  that  tlie  affidavit  is  insufficient : 
WcUh  Strnm  (Wnncx  Co,  v.  Ga^hll,  36  L.  T.  352,  C. A.  ;  Jofw^t  v. 
Montr  Video  Ga*  Ch.^  5  Q.  B.  D.  556,  C.  A.  If  the  party  seeking 
discovery  is  dissatisfied  with  the  affidavit  his  remedy  is  to  interro- 
gate,  not  to  apply  for  a  further  affidavit :  Joiwk  v.  Muiitc  Video 
(ran  Co.y  ubi  nupra. 

Where  a  party  objects  to  produce  documents  which  he  has  dis- 
closed he  must  in  his  affidavit  specify  the  grounds  on  which  he 
claims  exemption,  and  identify  the  documents  for  which  he  asserts 
this  privilege  :    Oordnrr  v.   Irrin,  4  Ex.  D.  49,  C.  A.  ;   see  too 
Wchh  v.  y^W*/,  5  Ex.  D.  108,  C.  A. 

In  Tat/lor  v.  liattvn^  4  Q.  B.  I).  85,  C.  ^V,,  privileged  documents 
descriljcd  in  the  affidavit  as  'i  certain  documents  and  lettei-s  which 
have  i)assed  between  my  legal  advisers  and  myself,  whicli  are 
numbered  50  to  76  inclusive,  and  are  tied  up  in  a  bundle  marked 
with  the  letter  A,  and  initialled  by  me,"  were  held  to  be  sufficiently- 
identified.  See  further  as  to  privileged  documents  of  title, 
Taylor  v.  Ohvn^,  45  L.  J.  Ch.  774 ;  Omn  v.  Wym,  9  Ch.  D.  29. 
C.  A.,  at  p.  30. 
Place.  As  to  the  discretion  of  the  judge  as  to  the  place  where  docu- 

ments are  to  be  produced  for  inspection,  see  liuHtroa  v.  Buatroitj 
30  W.  li  374,  C.  A. 


B.  14. 

Notice  to 
protUice 
•ioouinpnts 
referreil  to 
in  pleadin^rH 
or  tttHdavits. 

Effect  of 
non-com- 
pliance. 


14.  Every  party  to  an  action  or  other  proceedings  shall 
be  entitled,  at  any  time  before  or  at  the  hearino:  thereof, 
by  notice  in  writin«s,  to  ^\yQ  notice  to  any  other  party,  in 
whose  pleadings  or  affidavits  reference  is  made  to  any 
document,  to  produce  such  document  for  the  inspection  of 
the  party  giving  such  notice,  or  of  his  solicitor,  and  to 
permit  him  or  them  to  take  copies  thereof;  and  any 
party  not  complying  with  such  notice  sliall  not  afterwards 
be  at  lil)erty  to  put  any  such  document  in  evidence  on 
his  liehalf  in  such  action  or  proceeding,  unless  he  shall 
satisfy  the  Court  that  such  document  relates  only  to  his 
own  title,  he  being  a  defendant  to  the  action,  or  that  he 
had  some  other  sufficient  cause  for  not  complying  with 
such  notice. 


Sec  as  to  "sufficient  cause,"    IVrhufcr  v.    }VJt&7relL  15  Ch.  D. 
120. 
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15.  Notice  to  any  party  to  produce  any  documents  Order 
rjfen'cd  to  in  his  pleadin«^  or  affidavits  shall  b^  in  the  ^^\ 
Fonn  No.  10  in  Appendix  (B)  hereto.  "l    T    : 

B.  15. 

For  such  fonn.  sec  j'oitff  p.  478,  No.  10. 

By  R.  S.  C.  (Costs),  pojtt,  p.  «28,  r.  15,  no  costs  of  a  notice  or  JXe.' 
insiHJction  under  r.  14  are  to  Imj  allowed,  unless  it  is  shown  to 
the  satisfaction  of  the  taxing  officer  that  therc  was  good  reason 
for  it, 

IC.  The  party  to  whom  such  notice   is  given  shall,  E.  16. 
within  two  (mys  from  the  receipt  of  such  notice,  if  all  the  PnMiiution 
documents  thercin  referred  to  have  been  set  forth  by  him  ""  "*'**'*' 
in  such  affidavit  as  is  mentioned  in  Rule  13,  or  if  any  of 
the  documents  referred  to  in  such  notice  have  not  been 
set  forth  by  him  in  any  such  affidavit,  then  within  four 
days  from  the  receipt  of  such  notice,  deliver  to  the  party 
giving  the  sjime  a  notice  stilting  a  time  within  three 
days  from  the  delivery  thereof  at  which  the  documents,  or 
such  of  them  as  he  does  not  object  to  produce,  may  l)e 
insjxjcted  at  the  office  of  his  solicitor,  and  stating  whicli 
(if  any)  of  the  documents  he  objects  to  produce,  and  on 
what  ground.     Such  notice  may  l)e  in  the  Form  No.  11  in 
Appendix  (B)  hereto,  with  such  variations  as  circumstances 
may  require. 

For  such  form,  see^^/wf,  p.  479, 15..  No.  11.  As  to  the  costs  of 
prcxluction  and  insi)ection,  sec  Jlnnvn  v.  tSt'WfUj  1(5  Ch.  D.  ril7, 
C.  A. 

17.  If  the  party  served  with  notice  under  Rule  15  E.  17. 
omits  to  give  such  notice  of  a  time  for  inspection,  or  onier 
objects  to  give  inspection,  the  party  desiring  it  may  apply  {u'n*\7f"surh 
to  a  judge  for  an  order  for  inspection.  aocumenu. 

See  Hif  Credit  ^(».,  11  Ch.  D.  256,  where  the  proper  notice  had 
not  been  given, 

18.  Every  application  for  an  order  for  iiLspection  of  E.  18. 
documents  shall  be  to  a  judge.    And  except  in  the  case  Appiiwitum 
of  documents  referred  to  in  the  pleadings  or  affidavits  of  ["J,)"'*^'*'^" 
the  party  against  whom  the  application  is  made,  or  disclosed 

in  his  affidavit  of  documents,  such  application  shall  Xjq 
founded  upon  an  affidavit  showing  of  what  docmneuts 
inspection  is  sought,  that  the  party  applying  is  entitled  to 
inspect  them,  and  that  they  are  in  the  possession  or  power 
of  the  other  party. 

Courts  of  Equity  always  compelled  the  pnxluction  of  documents. 
The  Common  Law  Courts  did  so  to  a  very  limited  extent  at 
common  law,  but  mainly  under  14  &  15  Vict.  c.  99,  s.  6.    As  to 
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Order      what  (l(XMiineiits  anv  paiiv  is  entitled  to  iiisjxict,  see  note  to  r.  U, 
XXXI.      (intt\  p.  29G. 
rr.  18—20.      By  s.  <!<>  of  the  Act  of  1873,  ante,  p.  fi8,  it  may  Ihj  oitleml  that 

books  or  (locuiiieiits  Ik.'  imKliiceil  at  the  office  of  any  (list  net  rcgistry. 

As  to  the  mcxle  of  takinjj  cojnes  of  documents,  and  the  costN  to 
l)e  paid,  see  K.  S.  ('.  (Costs),  poxt,  \\  028,  r.  U». 

As  to  tlie  discretion  vested  in  the  judjre  by  this  rule  and  the 
next,  see  jHir  Brett,  L.  J.,  in  Parhrr  v.  11 W/*,  18  Ch.  D.  at  p.  485. 
Where  j)arties  >)y  consent  show  documents  to  the  judge  and  take 
his  opinion  as  to  whether  they  shouhl  l)e  produced,  it  seems  no 
appeal  lies  fmm  his  decision  on  the  jMnnt :  Jiuxfrox  v.  WhiU, 
1  Q.  B.  I).  423,  C.  A. 

As  the  affidavit  of  documents  under  r.  14  is  conclusive,  it  seems 
that  the  latter  part  of  the  rule  must  refer  to  applications  to 
inspect  where  no  affidavit  of  documents  has  been  tileil. 

B.  19.  19.  If  the  party  from  whom  discovery  of  any  kind  or 

i>e<Msinn  of  inspection  is  souj^ht  objects  to  the  siime,  or  any  pjirt 
whirh  riVht  thercof,  the  Court  or  a  jud^e  may,  if  satisfied  that  the  ri^^ht 
to  aisoovery  to  the  discoVeiy  or  insi^ection  soug^lit  deixjiids  on  the  deter- 
( epeni  h.      jj)i,i.^tJQ,|  gf  .^i^y  \^in^  qj.  qucstioii  iu  disjiute  in  the  action, 

or  that  for  anv  otlier  reason  it  is  desirable  that  any  issue 
or  (piestion  in  dispute  in  the  action  should  l)e  determined 
l)efore  decidin«if  upon  the  ri»(ht  to  the  discovery  or  ins])ec- 
tioji,  order  that  such  issue  or  (piestion  l)e  determined  first, 
and  reserve  the  question  as  to  the  discoveiy  or  insixiction. 

It  often  happens  that  one  party  in  an  action  alleji:es  some  fact, 
such  as  |>artnei"ship  oraj^ency,  for  example,  which  the  other  denie<. 
If  the  fact  alle«je<l  were  admitted  to  l»e  tnie,  it  would  clearly 
entitle  the  ]»arty  alleirin;;  it  to  discineiy.  If  it  were  admitted  to 
be  untrue,  he  would  as  clearly  be  disentitled  to  it.  By  dealiiifj 
with  the  question  of  discovery  either  way  lH»fore  the  other  question, 
on  the  solution  of  which  the  right  to  discovery  really  dciKjnds. 
injustice  may  l)e  done.  The  difficulty  was  felt  lK>th  by  Common 
Law  and  Kquity  Judjres.  Comjiare  O.  XXXVI.,  r.  ii^poxt^  ]).  321. 
For  instances  in  which  this  loile  ha,s  been  acted  up<in,  see  M'muiy. 
Anqlo-Itallan.  Bank,  34  L.  T.  2:u>,  (\  P.  D.  ;  Itc  Ia'hiIi,  llowdiffc 
V.  J^'itjh,  L.  R.  6  Ch.  D.  2:>(>,  C.  A. 

B.  20.  20.  If  any  party  fails  to  comply  with  any  order  to 

i)[Ht.i«»tii-     answer  interrogatories,  or  for  discovery  or  insjxjction  of 

onu-r!'*        documents,  he  shall  be  liable  to  attachment.     He  shall 

c'tmKo.         also,  if  a  plaintiff,  be  liable  to  have  his  action  dismissed 

.luenccH.      for  y,'Qx\t  of  prosecutiou,  and,  if  a  defendjint,  to  have  his 

defence,  if  any,  stnick  out,  and  to  l)e  placed  in  the  same 

position  as  if  he  had  not  defended,  and  the  party  interro- 

jj^ting  mjiy  apply  to  the  Court  or  a  judge  for  an  order  to 

that  ellect,  and  an  order  may  be  made  accordingly. 

The  ordinary  method  of  enforcing  an  oixier  for  discovery  was 
by  attachment ;  but  to  procure  an  attachment  is  often  tedious, 
troublesome,  and  expensive,  and  not  always  efficacious.  In  the 
Common  Law  Courts,  the  want  of  some  readier  method  of  com- 
puh*ion  was  much  felt.  In  the  case  of  plaintiffs,  the  Court  W(juld 
stay  proceedings  till  they  answered  ;   but  there  was  no  corre- 
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spoinlin,!?  method  of  dealing  with  defendants.    The  present  rule      Order 
aff.jnN  an  easy  method  of  compulsion.  XXXI. 

It  is  in  the  discretion  of  the  Court  whether  this  power  should  rr.  29— 23. 

in  (iach  case  be  exercised :  IlnrtU'y  v.  Oin-n^  84  Ji.  T.  752,  V.-C.  H.   

It  will  commonly  only  be  exercised  in  the  last  i-esort:  TivijoroM 
V.  frruiUAV.  N.  1875,  pp.  201,  225,  Lush,  J.,  at  Chambei's  ;  Anon.^ 
Ihhl.^  202,  Lush,  J.,  at  Chaml>crs. 

A-s  to  cnlar^ng  tlie  time  when  an  action  has  been  dismissed 
untler  this  rule,  see  Carter  v.  Stubbiiy  6  Q.  B.  D.  116,  C.  A. 

21.  Service  of  an  order  for  discovery  or  inspection  made  E.  21. 
a^j^aiust  any  party  on  his  solicitor  shall  be  sufficient  service  Strvirc  of 
to  found  an  application  for  an  attachment  for  disobedience  Atlarhment 
to  the  order.     But  the  party  against  whom  the  applica- 
tion for  an  attachment  is  made  may  show  m  answer  to  the 
application  that  he  has  had  no  notice  or  knowledge  of 
the  order. 

As  to  indorsing  the  oixlcr  for  service  in  the  Chancery  Division, 
see  Thomas  v.  Pal'ui,  W.  N.  1882,  p.  73. 

22.  A  solicitor  upon  whom  an  order  against  any  party  E.  22. 
for  discovery  or  inspection  is  served  under  the  last  Rule,  Duty  of 
wlio   neglects  witliout  reasonable  excuse  to  give  notice  semliwith 
thereof  to  his  client,  shall  be  liable  to  attiichment.  onier. 

23.  Any  party  may,  at  the  trial  of  an  action  or  issue,  H.  23. 
nse  in  evidence  any  one  or  more  of  the  answera  of  the  um*  of 
opposite  party  to  inteiTOgatories  without  putting  in  the  JSalf.'^"** 
othera :  Provided  always,  that  in  such  case  the  Judge  may 

look  at  the  whole  of  the  answere,'  and  if  he  shall  be  of 
opinion  that  any  other  of  them  are  so  connected  with 
those  put  in  tliat  the  hist-mentioned  answers  ought  not  to 
be  used  without  them,  he  may  dii^^ct  them  to  be  put  in. 

In  the  Common  Jjaw  Courts,  no  one  was  able  to  use  any 
answer  of  his  opponent  to  intciTogatories  without  using  all  of 
them.  The  consequence  was  that  what  might  Ix;  one  of  the  great 
u«es  of  interrogatories,  viz.,  the  saving  of  exixjnse  by  proving  by 
admission  the  facts  not  really  in  dispute,  was  prevented  :  for  the 
answers  containing  such  admissions  stootl  side  by  side  with  othei-s, 
which  the  party  who  had  intenx)gated  could  not  safely  make  a 
part  of  his  case. 
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XXXII. 

Admissions. 

1.  Any  party  to  an  action  may  give  notice,  by  his  own  E.  1. 
statement  or  otherwise,  that  he  admits  the  truth  of  the  Notice  of 
whole  or  any  part  of  the  case  stated  or  refeiTed  to  in  the  J? lSle^?n 
statement  of  claim,  defence,  or  reply  of  any  other  party,  pleadings. 
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ADMISSIONS. 


Order 


rr.  1—4. 


Ill  the  fiiNt  ixjiM»rt  (jf  the  Judicata  1*0  Cdmiiiission,  p.  14,  the  Com- 
missi <nici>5  say  :  "  We  think  that  a  similar  pi-actiee  [to  that  as  to 
mlmissioii  of  documents]  mi^ht  with  advanta*^  Ixj  extende<l  to 
the  atlmissiim  of  ceitain  facts  as  well  as  documentH ;  and  theivfoiv 
we  recommend  that  if  it  Ix;  made  to  apjxjar  to  the  judge,  at  or 
before  the  trial  r>f  any  case,  that  one  of  the  ]>artics  was,  a  reai«on- 
ahle  time  Ixjfore  the  trial,  i-equired  in  writing?  to  admit  any  sjKJcitic 
fact,  and  without  i-easonable  cause  refused  to  do  so,  the  judjie 
shoidd  cither  disallow  to  such  |>ai1y,  or  oixler  him  to  jMiy  (as  the 
case  may  Ixj),  the  costs  incurred  in  consequence  of  such  refus.il."' 
The  i)resent  rule  does  not  carry  out  this  recommendation.  It  alhiws 
]mi*ti&s  to  make  admissions  of  facts,  but  it  does  not  ap])ly  to  facts 
^•nerally  the  system  of  notice  to  ailmit,  embodied,  as  to  documents, 
in  the  following  rules. 

As  to  admissions  on  the  pleadings  where  the  allegations  of  the 
o])])osite  jiarty  are  not  sjKicifically  denied,  see  0.  XIX.  r.  17,  uMtr^ 
p.  258. 


B.  2.  2.  Either  party  may  call  upon  the  other  party  to  admit 

N.»ti«'e  to  any  cloeiiment,  savinj^  all  just  exceptions  ;  and  in  case  of 
ddlruiaentg.  f^^iis^^l  or  ne«^lect  to  admit,  after  such  notice,  the  costs  of 
provinjif  any  such  document  shall  be  paid  by  the  party  so 
nej^lectinfj^  or  refusing,  whatever  the  result  of  the  action 
may  Ix?,  unless  at  the  hearino:  or  trial  the  Court  certify 
that  the  refusal  to  admit  was  reasonable  ;  and  no  cost«  of 
provini^  any  do('ument  shall  Ixi  allowed  unless  such  notice 
Ixi  given,  except  where  the  omission  to  give  the  notice  is, 
in  the  opinion  of  the  taxing  officer,  a  saving  of  expense. 

This  and  the  two  following  rules  corres|)ond  to  ss.  117  and  118 
of  the  (\  L.  P.  Act,  18r)2,  and  Rule  29  of  K.  G.,  H.  T.  1853  ;  and  as 
to  C'hanccrv.  to  s.  7,  of  21  .A:  22  Vict.  c.  27,  and  Chan.  Cons.  Oixl. 
XLl.,  Rule  39,  and  Sched.  N.  No.  6. 

B.  8.  8.  A  notice  to  admit  documents  may  be  in  the  Fonn 

Fi.nnnf      No.  12  iu  Api^udix  (B)  hereto. 

notice.  *  *  ^ 

For  such  form,  seejtoxtf  p.  479,  No.  12. 

B-  4-  4.  An  affidavit  of  the  solicitor  or  his  clerk,  of  the  due 

\fflda\  it  of  signature  of  any  admissions  made  in  pursuance  of  any 
^  ^""  "^*^*     notice  to  admit  documents,  and  annexed  to  the  affidavit, 
slrnll  be  sufficient  evidence  of  such  admissions. 

Che  rules  contain  no  provisions  as  to  the  ordinary  notice  to 
])roduce  documents  at  the  trial,  but  a  fonn  of  such  notice  is  given  : 
see  App.  (B.)  No.  lOri,  at  ^/n*^,  p.  478. 


til 
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ORDER  XXXIII.  Order 

XXXIII. 


Inquiries  and  Accounts. 

The  Court  or  a  Jud^e  may,  at  any  stage  of  the  pro-  jj^^^^*'** 
eeedings  in  a  cause  or  matter,  direct  any  necessaiy  inquiries  airecteti. 
or  accounts  to  be  made  or  token,  notwithstonding  that  it 
may  appear  that  there  is  some  special  or  further  rchef 
sought  for  or  some  special  issue  to  be  tried,  as  to  which  it 
may  be  proper  that  the  cause  or  matter  should  proceed  in 
the  ordinary  manner. 

As  to  the  varioufl  modes  in  which  questions  in  an  action  may  be 
tried,  see  0.  XXXVI.,  r.  2,  potit^  p.  317,  and  notes  thereto.  See, 
too,  Tvrqvandy,  WiUon^  1  Ch.  D,  85,  V.-C.  H. ;  llolfcw  JIaclfitrn, 
3  Gh.  D.  106,  V.-C.  H..;  IhiniMty  v.  Ileade,  1  Ch.  1).  G43,  V.-C.  «. 
See  also  O.  XL.,  r.  11,  ^^r;*^  p.  359. 

By  8.  66  of  the  Act  of  1873,  (mtr,  p.  68  :— 

[It  shall  be  lawful  for  the  Court,  or  any  judge  of  the 
division  to  which  any  cause  or  matter  pending  in  the 
said  High  Court  is  assigned,  if  it  shall  be  thought  fit, 
to  order  that  any  books  or  documents  may  be  produced, 
or  any  accounts  token  or  incjuiries  made,  in  the  office 
of  or  by  any  such  district  registrar  as  aforcsjiid ;  and  in 
any  such  case  the  district  registrar  shall  proceed  to 
carry  all  such  directions  into  effect  in  the  nrauner  pre- 
scribed ;  and  in  any  case  in  which  any  such  accounts 
or  inquiries  shall  have  Ijeen  directed  to  be  token  or 
made  oy  any  district  registrar,  the  report  in  MTiting  of 
such  district  registrar  as  to  the  result  of  such  accounts 
or  inquiries  may  be  acted  upon  by  the  Court,  as  to  the 
Court  shall  seem  fit.] 

Accounts  cannot  be  taken  in  a  district  i-e^istry  excci)t  in  ])ur- 
snance  of  an  oitler  of  the  Court  or  judge  under  this  section  :  Irlam 
V.  Irlam,  2  Ch.  D.  608,  V.-C.  H.  ;  Jfe;  Smith'jt  Estate,  IMrhhixon 
V.  Ward,  6  Ch.  D.  692,  V.-G.  H.  Sec  also  Walher  v.  Ihhlnxi^i, 
24W.  K.  427,  V.-G.  B;  BraMtngton  v.  Cumnm,  24  W.  R.  881, 
V.-C.  H.  For  inquiries  directed  to.be  made  into  matters  at  issue 
l)efore  hearing,  see  \Vt'»t  lamdtm  Dairy  Co.  v.  Abbot,  44  L,  T. 
376.  For  an  inquiry  as  to  the  suras  due  for  repaiis  in  an  action 
for  necessaries  against  a  ship,  see  Thr  Sally,  48  L.  J,  P.  D.  56. 

As  to  accounts  generally,  see  Set  on,  4th  ed.  pp.  771  vt  xeq.  For 
an  order  directing  fresh  mattei-s  to  be  included  in  an  account 
which  had  been  directed  to  be  taken,  see  Jinrber  v.  Mnt^hrcU,  12 
Ch.  D.  534,  C.A.  As  to  lil)crty  to  surcharge  and  falsify  where  a 
single  error  in  an  account  is  established,  sec  (rcthhig  v.  Krighlt'if,  y 
Ch.  D.  547,  M.R. 
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Order  ORDER  XXXIV. 

XXXIY. 

'  Questions  of  Law. 

B.  1.  1.  The  parties  may,  after  the  nTi't  of  summons  lias 

Kiwini        been  issued,  concur  in  statin*^  the  questions  of  law  arisinjLC 

c!msen\.       i"  ^^^^  action  in  the  fonn  of  a  special  case  for  the  oi)ini()n 

Fonn.         of  the  Court.     Every  such  si)ecial  case  shall  Ikj  divided 

into  paragraphs  numbered  consecutively,  and  shall  con- 

DrtciuiuMits.  cisely  state  such  facts  and  documcTits  as  may  be  necessary 

to  enable  the  Court  to  decide  the  questions  raised  thereby. 

Upon  the  ar«:ument  of  such  case  the  Court  and  the  jiarties 

shall  Ixi  at  liberty  to  refer  to  the  whole  contents  of  such 

documents,  and  tlie  Coiuii  shall  be  at  liberty  to  draw  from 

the  facts  and  documents  stated  in  any  such  special  case 

Tnferi'iuc  of  any  inference,  whetlier  of  fact  or  law,  which  might  have 

^"*^'  been  drawn  therefrom  if  proved  at  a  trial. 

The  ])owcr  of  stating  a  sjxjcial  case  in  the  (\immou  Law  CV»in1'< 
depemled  ujk)!!  3  &  4  Will.  4,  c.  42,  s.  2ri,  and  rs.  46,  47,  and  ITii 
of  the  C.  L.  P.  Act,  IS.'/i.  This  right  was  constant h'^  exercise<l  : 
the  oitlinaiT  i)rarticc  being,  that  if  the  jjarties  could  not  agixje 
ii\K)U  the  statement  of  the  case,  it  Ava»<  settled  by  an  aHiitmtor. 
In  Chancerv,  the  ]M)wer  to  pnxieed  bv  siMicial  case  de])endeil  on 
13&:  14  Vict.  c.  35. 

The  i)i*ovisi()n  enabling  the  Court  to  i-efer  to  d^)cuments  is  new 
in  the  Common  Law  Courts.  Formerly  the  Court  was  contined 
within  the  four  cnrnei's  of  the  case,  so  that  it  was  often  necessary 
to  set  out  in  the  case,  or  by  way  of  apiKindix  to  the  case,  d(K^u- 
mcuts,  only  a  j)art  of  which  was  likely  to  prove  material.  The- 
power  to  draw  infercnces  of  fact  also  did  not  exist  m  Common 
Law  Courts  as  of  right ;  though  it  was  commonly  si)eciall3'  ivsen-ed 
to  the  Court  in  well-drawni  cases.  In  cases  stated  in  the  C<»urt  of 
Chancery,  the  Court  had  both  these  jwwei's,  under  88.  8  and  14  of 
13  A:  14  Vict.  c.  H.'i. 

A  sjMJcial  case  must  \)C  u]Km  a  rciil  state  of  facts,  not  a  hyjK)- 
thetical  :   Jlt-jfuhlic  of  Jitdiria  v,  Jiolivian  Xmrigation   (\k,  24 
W/  R.  361,  M.  R. 
Issues  of  Thei-e  is  nothing  in  the  rules  corresponding  to  the  jwwcrs  given 

^^^'^-  })y  R8.  42— 45  of  the  C.  L.  P.  Act,  1852.     Those  secticnis  enabled 

the  parties  to  an  action,  by  consent  and  with  the  leave  of  a  judge, 
to  state  issues  of  fact  without  ])iea<lings  and  to  go  down  to  trial 
on  them.  Presumably  that  pi-ocedure  might  still  be  adopted  if 
desired, 

E.  2.  2.  If  it  ap|)ear  to  the  Coiut  or  a  judge,  either  from  the 

rreiiiuinAry  Statement  of  claim  or  defence  or  reply  or  othenWec,  that 

Sw.'*"**"  "'  ^\^QT^  is  in  any  action  a  question  of  law,  which  it  would 

be  convenient  to  have  decided  l)efoi*e  any  evidence  is 

given  or  any  question  or  issue  of  fact  is  tried,  or  before 

any  reference  is  made  to  a  referee  or  an  arbitrator,  the 
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Court  or  judge  may  make  an  order  accordingly,  and  may     Order 
direct  such  question  of  law  to  be  raised  for  the  opinion  of  "^^^^ 
the  Court,  either  by  special  case  or  in  such  other  manner  "•   ~  ^ 
as  the  Court  or  judge  may  deem  expedient,  and  all  such  siHjcijii  case 
further  proceedings  as  the  decision  of  such  (juestion  of  Zjii^cllt. 
law  may  render  unnecessary  may  thereupon  l)e  stayed. 

The  last  i*ulc  enables  the  imrtics  to  state  a  case  by  consent.  The 
present  mle  enables  a  judfre  to  raise  a  question  of  law  by  siHicial 
case  or  otherwise,  without  itiference  to  consent. 

This  rule  is  not  limited  in  its  application  to  cases  in  wliich  the 
}X)int  of  law  is  niaile  to  api)ear  by  the  pleadings.  Tlie  ( 'ourt  may 
look  at  the  circumstances,  whether  broufj:ht  to  its  knowledjrc  by 
pleading,  affidavit,  or  otherwise  :  Metropolitan.  Bmtrtl  v.  3r/r 
River  Co.,  1  Q.  B.  D.  727  ;  2  Q.  B.  D.  ()7,  C.  A.  Hence,  an  oiiler 
may  be  made  after  writ  and  before  statement  of  claim :  Ibid,  The 
Court  of  ApjHial  will  not  intei-ferc  with  the  discretion  of  the  Court 
below,  except  in  a  veiy  strong  case  :  Ibid. 

By  analogy  to  this  i*ule  the  Court  will  at  the  trial  tr>'  first  a 
question  of  law,  if  its  decision  umy  disiKjnse  with  the  trial  of 
questions  of  fact  :  Pooh'tj  v.  Driver,  5  Ch.  D.  458,  M.  R.  See  0. 
XXXVI.  r.  ^,  pout,  p.  321,  which  supplements  the  present  rule  by 
providing  for  the  trial  of  different  quastions  of  fact  in  an  action 
iu  different  modes  and  in  the  order  whicli  the  Court  may  diii^ct. 

3.  Every  special  case  shall  Ix)  pKuted  by  the  plaintiff,  B.  8. 
and  signed  by  the  several  parties  or  their  solicitors,  and  Printing 
shall  be  filed  by  the  plaintiff.     Printed  copies  for  the  use  ^^' 
of  the  judges  shall  be  delivered  by  the  plaintiff. 

special  cases  in  the  Common  I^aw  Courts  have  not  necessarily 
been  printed  hitherto.  As  to  printing,  delivery  of  copies,  and 
costs,  see  R.  S.  C.  (Costs),  Oixlcr  ^.^jwxt,  p.  G05. 

4.  No  special  case  in  an  action  to  which  a  mari'ied  B.  4. 
woman,  infant,  or  person  of  unsound  mind  is  a  party  Persons 
sliall  be  set  down  for  argument  without  leave  of  the  Sl^ibuity 
Court  or  a  judge,  the  application  for  which  must  be  sup- 
l)orted  by  sufficient  cAndence  that  the  statements  con- 
tained in  such  special  case,  so  far  as  the  same  affect  the 
interest  of  such  married^  woman,  infant,  or  peraon  of 
unsound  mind,  are  true. 

5.  Either  party  may  enter  a  special  case  for  argument  E.  5. 
by  delivering  to  the  proper  officer  a  memorandum  of  Entry  for 
entry,  in  the  Form  No.  13  Appendix  (B)  hereto,  and  also  *^"*"'^»»^- 
if  any  married  woman,  inf%nt,  or  person  of  unsound 

mind  be  a  party  to  the  action,  producing  a  copy  of  the 
order  giving  leave  to  enter  the  same  for  argument. 
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B.  6. 

Agrecincnt 
HM  U)  i>ay- 
iiient  of 
money  and 
comU. 

(R.  S.  C, 
April,  1S80, 
r.  9.) 


Order  For  such  form,  see  pout ^  p.  480,  No.  13. 

XXZIV.        A  special  cnsc  must  be  ar^ecl  Ix^fore  a  single  Judge,  unless  all 
rr.  5 — 7.    parties  agree  otherwise  :  in  which  case  it  will  be  heard  before  a 

Divisional  Court :  Act  of  1876,  s.  UyjHwt,  p.  136  ;  0.  LVIIa.,  r.  1, 

2f(»*tj  p.  415. 

• 

G.  The  parties  to  a  special  case  may,  if  they  think  fit, 
enter  into  an  ajri'tJcment  in  writinpf,  which  shall  not  l)e 
suhject  to  any  stamp  duty,  that  on  the  judgment  of  the 
Court  beinji;  given  in  the  affinnative  or  negative  of  the 
question  or  questions  of  law  raised  hy  the  special  case,  a 
sum  of  money,  fixed  by  the  parties,  or  to  be  ascertained 
l)y  the  Court,  or  in  such  manner  as  the  Court  may  direct, 
shall  1x3  paid  by  one  of  the  parties  to  the  other  of  them, 
either  with  or  without  costs  of  the  action,  and  the  judg- 
ment of  the  Court  may  be  entered  for  the  sum  so  agreed 
or  ascertained,  with  or  without  costs,  as  the  case  may 
be,  and  execution  may  issue  upon  such  judgment  forth- 
with, unless  otherwise  agreed,  or  unless  stayed  on  appeal. 

When  the  procedure  indicated  by  this  rule  is  not  ado])tcd,  l)ut 
the  action  is  disiwised  of  by  the  answer  of  the  Court  to  the  ques- 
tions proposed  by  the  case,  the  j)ro])cr  course  seems  to  be  to  take 
the  answei-s  as  declarations  by  the  Court  and  to  move  for  judgment 
thereon  :  7/// /•/•/*<»/*  v.  Otrnttall  MiHcml*  Itij,  Co.,  16  Ch.  D.  66. 
As  to  ap])cal.s  from  ordere  on  sjKJcial  cases,  see  note  to  s.  19  of  the 
Act  of  1873,  antt',  p.  14. 

E.  7.  7.  This  Order  shall  apply  to  eveiy  sjiecial  case  stilted 

Aj. plication  in  an  action,  or  in  any  proceeding  incidental  to  an  action. 

No  special  case  shall  hereafter  be  stated  under  the  Act 

18  &  14  Vict.  c.  3r). 


ofonler. 


(R.  8.  C, 
April,  1880, 
r.  10.) 


By  0.  LXII.,  r.  3,  ^^oiff,  p.  443,  the  parties  to  any  civil  pro- 
ceeding on  the  Cn)wn  side  of  the  Queen's  Bench  Division  or  to 
any  revenue  pix)ceeding  may  concur  in  stating  a  special  case,  to 
which  the  provisions  of  this  order  are  to  apply. 


Order 


ORDER  XXXV. 
Procebdixgs  in  District  Registries. 


B.  1. 

ActUnii 
in  I)hfn4^ 
Jieyisti-t/. 


1.  WJiere  an  actim  proceeds  in  the  Dishrici  Registry  all 
2)roceedingSf  except  where  py  these  Rules  it  is  othenHse 
provided,  or  the  Court  oi'  a  judge  shall  otherwUe  order, 
shall  he  taken  hi  the  District  Registry,  dotcn  to  and  in" 
chiding  the  entry  for  trial  of  the  action  or  issues  therein; 


rr.  1,  la. 
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or  if  the  plaintiff  is  entitled  to  enter  fifial  judgment  or  to  2l^L 
obtain  an  order  for  an  account  by  reason  of  the  default  of 
the  defendant^  then  down  to  and  includimj  such  judgment 
or  order;  ami  such  judgment  or  order  a^  last  aforesaid 
shall  be  entered  in  the  District  Registry  in  the  propei'  book, 
in  the  same  manner  as  a  like  judgment  or  order  in  an 
action  proceeding  in  London  would  be  entered  in  London. 
Wliere  tJie  writ  of  summon.s  is  issued  out  of  a  District 
Beyistry  and  the  plaintiff  is  entitled  to  enter  interlocutory 
judgfnent  under  Order  XIIL,  Rule  6,  o?*  where  the  action 
proceeds  in  the  District  Registry  and  the  plaintiff  is  en- 
titled to  enter  interlocutory  judgment  under  Order  XXIX, y 
Rule  4r  or  5,  in  eitlier  case  such  interlocutory  judgment^ 
and,  when  damages  shall  have  been  assessed^  final  judg- 
vient  shall  be  entered  in  the  District  Registry,  unless  the 
Court  or  a  judge  sltall  oitierwise  order. 

Where  an  aetion  proceeds  in  the  District  Registry,  final 
jiulgment  shall  be  entered  in  the  District  Registry^  unless 
the  judge  at  the  trial  or  tlw  Court  or  a  judge  shall  otJier- 
wise  ordei', 

m 

This  i-ule  was  annulled  by  R,  S.  C,  June,  1876,  r.  12,  and  the 
following  Hubstituted : — 

la.  Where  an  action  proceeds  in  the  District  Registry  b.  la. 
all  proceedings,  except  where  by  any  of  the  Rnles  of  the  Action  in 
Supreme  Court  it  is  othenvise  provided,  or  the  Court  or  j^^^^^j.* 
a  judge  shall  other^vise  order,  shall  be  taken  in  the  Dis-  j„fig,„ent 
trict  Registry,  down  to  and  including  final  judgment,  and  in  Rcgiatry. 
every  final  judgment  and  every  order  for  an  account  by  (R.  s.  c., 
reason  of  the  default  of  the  defendant  or  by  consent  shall  rTa./^'^' 
1x5  entered  in  the  District  Registry  in  the  projxjr  l)ook, 
in  the  same  manner  as  a  like  judgment  or  order  in  an 
action  proceeding  in  London  would  be  entered  in  London. 

Where  the  ^vrit  of  summons  is  issued  out  of  a  District 
Registry  and  the  plaintiff  is  entitled  to  enter  interlocutoiy 
judgment  under  Order  XIIL,  Rule  G,  or  where  the  action 
proceeds  in  the  District  Registry  and  the  plaintiff  is 
entitled  to  enter  interlocutory  judgment  under  Order 
XXIX.,  Rule  4  or  5,  in  either  case  such  interlocutory 
judgment,  and  when  damages  shall  have  l)een  assessecl, 
final  judgment  shall  lie  entered  in  the  District  Registry, 
unless  the  Court  or  judge  shall  othenvise  order. 

Where  an  action  proceeds  in  the  District  Registry, 
final  judgment  shall  tx)  entered  in  such  Registry,  unless 
the  judge  at  the  trial  or  the  Court  or  a  judge  shall  other- 
wise order. 

Actions  in  tlm  Queen's  Bench,  Common  Phas^  and 
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Order      Exchequer  Divisien^s  shall  he  entered  for  trial  with  iJi$ 

^™^y:    Associates  arid  not  in  the  District  Reaistries, 
rr.  la,  lb. 

B.  lb.  So  much  of  Order  3f),  Rule  la,  as  directs  that  actions 

(R.  s.  c,     i"  the  Queen'fe  Bench,  Common  Pleas,  and  Exchequer 
DcVr.,  1879,  Dlvisious  shall  not  be  entered  for  trial  in  the  District 
Ilegistries  is  hereby  rej)ealed. 

See  0.  XXXVI.  r.  ir,a,  J;/»;»^  p.  .323,  which  is  Bubstitutcil  for  the 
rcj)calc(l  provision. 
The  Act  of  1873  enacts  as  follows  : — 


Establish- 
inciit  <»f 
District 
Registries. 


Appoint- 
ment ofDis- 
trirt  Regi«> 
touv. 


[S.  00.  And  whereas  it  is  expedient  to  facilitate  the  pro- 
secution in  country  districts  of  such  proceedings  as 
may  be  more  speedily,  cheaply,  and  conveniently 
can-ied  on  therein ;  it  shall  be  lawful  for  Her  Majesty, 
by  Order  in  Council,  fi-om  time  to  time  to  direct  that 
there  shall  l)e  District  Reo^istrars  in  such  places  as  shall 
Ikj  in  such  order  mentioned  for  Districts  to  Ixj  thereby 
defined,  from  which  write  of  summons  for  the  com- 
mencement of  actions  in  the  High  Court  of  Justice 
may  be  issued,  and  in  which  such  proceedings  may  be 
taken  and  recorded  as  are  hereinafter  mentioned ;  and 
Her  Majesty  may  thereby  appoint  that  any  Registrar 
of  any  Coimty  Court,  or  any  Registrar  or  Protho- 
notary  or  District  Prothonotary  of  any  local  Court 
whose  jurisdiction  is  hereby  transfeiTcd  to  the  said 
High  Court  of  Justice,  or  from  whic^h  an  aj)peal  is 
hereby  given  to  the  said  Court  of  Appeal,  or  any 
pereon  who,  having  been  a  District  Registrar  of  the 
Court  of  Probate,  or  of  the  Admiralty  Court,  shall 
under  this  Act  liecome  and  be  a  District  Registrar  of 
the  said  High  Court  of  Justice,  or  who  shall  hereafter 
be  a])pointcd  such  District  Registrar,  shall  and  may  be 
a  District  Registrar  of  the  said  High  Court  for  the 
purpose  of  issuing  such  ^vrite  as  aforesaid,  and  having 
such  proceedings  taken  before  him  as  are  hereinafter 
mentioned.  This  section  shall  come  into  operation 
immediately  upon  the  passing  of  this  Act.] 

S.  13  of  the  Act  of  1875  amends  this  section  hy  adding  : — 

["Where  any  such  order  has  been  made,  two  persons  may, 
if  required,  be  appointed  to  perform  the  Duties  of  Dis- 
trict Registrar  in  any  District  named  in  the  order,  and 
such  persons  shall  be  deemed  to  be  joint  District  Regis- 
trars, and  shall  perform  the  said  duties  in  such  manner 
as  may  from  time  to  time  be  directed  by  the  said  Order 


RULES — ^PROCEEDIXGS   IX  DISTRICT  REGISTRIES.  311 

or  any  Order  ia  Council  amendinp;  the  same.    More-     Order 
over,  the  Registrar  of  any  inferior  Court  of  Record     ^^ 
having  jurisdiction  in  any  part  of  any  District  defined  — : — I — 
by  such  order  (other  than  a  County  Court)  shall,  if 
appointed  by  Her  Majesty,  be  qualified  to  be  a  District 
Registrar  for  the  said  District,  or  for  any  and  such 
part  thereof  as  may  be  directed  by  such  order,  or  any 
order  ametiding  the  same.     Eveiy  District  Registrar 
shall  be  deemed  to  be  an  officer  of  the  Supreme  Court, 
and  be  subject  accordingly  to  the  jurisdiction  of  such 
Court,  and  of  the  divisions  thereof.^ 

[S.  01.  In  every  such  District  Registry  such  seal  shall  be  ^Jjj^J 
used  as  the  Lord  Chancellor  shall  from  time  to  time,  Registram. 
either  before  or  after  the  time  fixed  for  the  commence- 
ment of  this  Act,  du-ect,  which  seal  shall  be  impressed 
on  every  writ  and  other  document  issued  out  of  or  filed 
in  such  District  Registr}%  and  all  such  writs  and  docu- 
ments, and  all  exemplifications  and  copies  thereof,  pur- 
porting to  be  sealed  with  the  seal  of  any  such  District 
Registry,  shall  in  all  parts  of  the  United  Kingdom  be 
received  in  evidence  without  further  proof  thereof.] 

[S.  02.  All  such  District  Registrars  shall  have  power  to  oSd;"' 
administer  oaths  and  perform  such  other  duties  in  Registrars, 
respect  of  any  proceedings  pending  in  the  said  High 
Couit  of  Justice  or  in  the  said  Court  of  Appeal  as  may 
be  assigned  to  them  from  time  to  time  by  Rules  of 
Court,  or  by  any  s|}ecial  order  of  the  Court.] 

[S.  G4.  Subject  to  the  Rules  of  Court  in  force  for  the  S^'SlS" 
time  being,  wi'its  of  summons  for  the  commencement  in  District 
of  actions  in  the  High  Court  of  Justice  shall  Ixj  issued  ^^pstnca. 
by  the  District  Registrars  when  thereunto  required; 
and  unless  any  order  to  the  contiiry  shall  be  made  by 
the  High  Court  of  Justice,  or  by  any  judge  thereof, 
all  such  further  proceedings,  including  proceeduigs  for 
the  arrest  or  detention  of  a  ship,  her  tackle,  apparel, 
furniture,  cargo,  or  freight,  as  may  and  ought  to  be 
taken  by  the  respective  parties  to  such  action  in  the 
said  High  Court  down  to  and  including  entry  for  trial, 
or  (if  the  plaintiff  is  entitled  to  sign  final  judgment  or 
to  obtain  an  order  for  an  account  by  reason  of  the  non- 
appearance of  the  defendant)  down  to  and  including 
final  judgment,  or  an  order  for  an  account,  may  l)e 
taken  before  the  District  Registrar,  and  recorded  in 
the  District  Registry,  in  such  manner  as  may  be  pre- 
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scrilxjcl  by  Rules  of  Court;  and  all  such  other  pro- 
ceedings in  any  such  action  as  may  he  prescribed  by 
Eules  of  Court  shall  be  taken  and  if  necessary  may  be 
recorded  in  the  same  District  Registiy.] 

[S.  06.  It  shall  be  lawful  for  the  Court,  or  any  judge  of 
the  di\'ision  to  whicli  any  cause  or  matter  pending  in 
the  Siiid  High  Court  is  assigned,  if  it  shall  be  thouglit 
ht,  to  order  that  any  books  or  docmnents  may  be  pro- 
duced, or  any  accounts  taken  or  inquiries  made,  in  the 
office  of  or  by  any  such  District  Registrar  as  aforesaid ; 
and  in  any  such  case  the  District  Registrar  shall  pro- 
(^eed  to  carry  all  such  directions  into  effect  in  the 
manner  prescribed ;  and  in  any  case  in  which  any  such 
accounts  or  inquiries  shall  have  been  directed  to  Ixj 
taken  or  made  by  any  District  Registrar,  the  report  in 
writing  of  such  District  Registrar  as  to  the  result  of 
such  accounts  or  inquiries  may  be  acted  iip(m  by  the 
Coml,  as  to  the  Court  shall  seem  fit.] 

8.  22  of  the  Act  of  1870,  anfr^  p.  139,  provides  for  the  appoint- 
Jiiciit  of  deputies  by  district  rcopstmi-K. 

As  to  the  districts  of  district  registrars,  see  Oixler  in  Council, 
12th  Aug.,  ISln.pflut,  p.  687. 

As  to  when  an  action  is  to  proceed  in  the  district  repfistn',  see 
0.  v.,  r.  1,  antr,  p.  119,  and  notes  thereto,  and  O.  XII.,  anff, 
p.  210,  where  sec  also  as  to  the  issue  of  writs  and  the  cntiy  of 
apiKjai-anccs  in  district  registries. 

As  to  the  taking  of  accounts  in  distiict  registries,  see  the  last 
Onler,  and  notes  thereto. 

As  to  costs  of  pi-oceedings  in  district  registries,  sec  R.  S.  C. 
(Costs),  ^^rwf,  p.  033,  r.  34. 

A  district  registrar  has  no  power  to  make  a  decree  for  adniinis- 
tmtion  on  an  administmtion  summons  :  Irlam  v.  Idam^  2  Ch.  D. 
(>08,  V.-C.  H. ;  nor  can  he  api)oint  a  receiver,  or  direct  a  banking 
account  to  be  opened  :  lie  tSmith^  Jlufcfihmon  v.  }]'tirti,  (>  Ch.  D, 
092,  V.-C.  H. 

Where  an  action  is  commenced  in  a  district  registiy,  and  a 
receiver  is  api)ointed  by  a  judge  in  London,  the  receiver  may  ))c 
onleixid  to  j^ass  liis  accounts  in  the  district  registiy  ;  Jfohcrt^on  v. 
Cupper,  20  W.  R.  ■13-1.  In  a  partition  action  the  usual  inquiries 
may  be  made  in  the  district  registiy,  but  application  for  a  sale 
must  be  made  in  London  :  Sijh'»  v.  tSchqficIdj  14  Ch.  D.  029. 

As  to  the  effect  of  an  onler  made  by  a  judge  in  an  action  com- 
menced in  a  district  registiy  in  removing  such  action,  see  Dtj»on 
V.  Pirldi-^,  27  W.  R.  370,  M.  R. 

As  to  paying  money  into  court  in  district  registries,  see  Finlay 
V.  DiivuH,  12  Ch.  D.  735. 

It  Ls  in  the  discretion  of  the  Court  to  direct  a  sale  of  land  to 
take  place  in  the  district  registry  or  in  London,  and  the  Court  of 
Api)eal  will  not  review  that  discretion :  Macdonahl  v.  Fii$Ur, 
6  Ch.  D.  193,  C.  A. 

It  has  been  laid  down  by  Hall,  V.-C,  that  taxation  of  costs 
should  take  place  in  the  registry  only  in  simple  cases :  Day  v. 
\mttahtr,  6  Ch.  D.  734,  V.-C.  H. 


RULES— PROCEEDINGS  IN  DISTRICT  REGISTRIES.  813 

2.  Subject  tx)  the  foregoing  rules,  where  an  action  pro-     <^«' 
ceeds  in  the  District  Registry  the  judgment  and  all  such    ^^^' 
orders  therein  as  req^uire  to  l^e  entered,  except  orders  made  _  *.    . . .' 
\>j  the  District  Registrar  under  the  authority  and  jurisdic-  s.  2. 
tion  vested  in  him  under  these  Rules,  shall  be  entered  in  judgment  in 
London,  and  an  oflSce  copy  of  every  judgment  and  order  ^^^°^' 

so  entered  shall  be  transmitted  to  the  District  Registry  to 
be  filed  with  the  proceedings  in  the  action. 

See  note  to  last  rule. 

3.  Where  an  action  proceeds  in  the  District  Registry  all  ^  ^* 
writs  of  execution  for  enforcing  any  judgment  or  order  JJ^g^^ybn 
therein  shall  issue  from  the  District  Registry,  unless  the  Taxation  of 
Court  or  a  Judge  shall  otherwise  direct.    Where  final  ®®"**' 
judgment  is  entered  in  the  District  Registry  costs  shall  be 

taxed  in  such  Registry  unless  the  Court  or  a  Judge  shall 
otherwise  order. 

See  note  to  r.  la,  ante^  p.  312. 

3a.  Where  an  action  proceeds  in  a  District  Registry,  ^-  8a. 
all  proceedings  relating  to  the  f  ollo\ving  matters,  namely, —  ProcectUn^^ 

(a.)  Leave  to  issue  or  renew  writs  of  execution.  jSalnnent.**' 

(J.)  Examination  of  judgment  debtors  for  garnishee  ^r  g  ^  * 

purposes.  Ai»rin880, 

(c.)  Garnishee  orders. 
(d.)  Charging  orders  nisi. 

shall,  unless  the  Court  or  a  Judge  otherwise  order,  be 
taken  in  the  District  Registry. 

4.  Where  an  action  proceeds  in  a  District  Registry  the  ^'  ^' 
District  Registrar  may  exercise  all  such  authority  and  Sv*;*" «' 

•   J-   i."         •  i.      r   j.i_  i.*  v  'J  District 

junsdiction  in  respect  of  the  action  as  may  be  exercised  RegiMtrar. 
by  a  Judge  at  chambers,  except  such  as  by  these  Rules  a 
Master  of  the  Queen's  Bench,  Common  Pleas,  or  Exchequer 
Divisions  is  precluded  from  exercising. 

As  to  the  jurisdiction  of  a  master  at  chambers,  see  O.  LIV.,  r.  2, 
post,  p.  401. 

6.  Every  application  to  a  District  Registrar  shall  be  B.  5. 
made  in  the  same  manner  in  which  applications  at  cham-  Male  of 
bers  are  directed  to  be  made  by  these  Rules.  appiicat.un. 

See  Order  LIV.,  post,  p.  401. 

6.  If  any  matter  appears  to  the  District  Registrar  ^^J||j^^^^  ^ 
proper  for  the  decision  of  a  Judge,  the  Registrar  may  refer  a  jm^! 

p 
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Order     the  same  to  a  Judge,  and  the  Judge  may  either  dispose  of 
^^^y*    the  matter  or  refer  the  same  back  to  the  Registrar  with 
"•_l"_  *_  such  directions  as  he  may  think  fit. 

This  and  the  three  following  rules  assimilate,  in  the  matters  to 
which  they  refer,  proceedings  before  a  district  registrar  and  before 
a  master.    See  O.  LIV.,  rr.  3,  4,  5,  post^  p.  403. 

E.  7.  7.  Any  person  affected  by  any  order  or  decision  of  a 

Appeal  to  District  Registrar  may  appeal  to  a  judge.  Such  appeal 
judge.  inay  be  made  notwithstanding  that  the  order  or  decision 
was  in  respect  of  a  proceeding  or  matter  as  to  which  the 
District  Registrar  had  jurisdiction  only  by  consent.  Such 
appeal  shall  be  by  summons  within  four  days  after  the 
decision  complained  of,  or  such  further  time  as  may  be 
allowed  by  a  Judge  or  ^e  Registrar. 

B.  8.  ^«  An  appeal  from  a  District  Registrar  shall  be  no  stay 

stay  of  pro-  of  proceedings  unless  so  ordered   by  a   Judge  or  the 
ceedinga.      Registrar. 

B.  9.  9.  Every  District  Registrar  and  other  officer  of  a  District 

Control  of    Registry  shall  be  subject  to  the  orders  and  directions  of 

^^)^?^  *     the  Court  or  a  Judge  as  fully  as  any  other  officer  of  the 

Court ;  and  every  proceeding  in  a  District  Registry  shall 

be  subject  to  the  control  of  the  Court  or  a  judge,  as  fully 

as  a  like  proceeding  in  London. 

B.  10.  10.  Every  reference  to  a  judge  by  or  appeal  to  a  judge 

wiiat  Judge  from  a  District  Registrar  in  any  action  in  the  Chancery 
duSion!*"^  Division  shall  be  to  the  judge  to  whom  the  action  is 
assigned. 

B.  11.  11.  In  any  action  which  would,  under  the  foregoing 

Removal  of  Rulcs,  procccd  iu  the  District  Registry,  any  defendant 

defendant  ^^7  rcmovc  the  action  from  the  District  Registry  as  of 

t  >  Loudon,  right  in  the  cases,  and  within  the  times,  following  : 

Where  the  writ  is  specially  indorsed  under  Order  III., 
Rule  6,  and  the  plaintiff  does  not  within  four  days 
after  the  appearance  of  such  defendant  give  notice  of 
an  application  for  an  order  against  him  under  Order 
XIV. :  then  such  defendant  may  remove  the  action  sus 
of  right  at  any  time  after  the  expiration  of  such  four 
days,  and  before  delivering  a  defence,  and  before  the 
expiration  of  the  time  for  doing  so  : 

Where  the  writ  is  specially  indoreed  and  the  plaintiff 
has  made  such  application  as  in  the  last  paragraph 
mentioned,  and  the  defendant  has  obtained  leave  to 
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defend  in  manner  provided  by  Order  XIV. :  tlieu  such     Order 
defendant  may  remove  the  action  as  of  right  at  any    ^^Tj 

time  after  the  order  giving  him  leave  to  defend,  and  ^J. '. 

before  delivering  a  defence  and  before  the  expiration 
of  the  time  for  doing  so  : 
Where  the  writ  is  not  specially  indorsed  any  defendant 
may  remove  the  action  as  of  right  at  any  time  after 
appearance,  and  before  delivering  a  defence,  and 
before  the  expiration  of  the  time  for  doing  so. 

11a.  In  an  Admiralty  action  in  rem  any  person  who  ^'  H*- 
may  have  duly  intervened  and  appeared  may  remove  an  flL"*™^**' 
action  from  aDistrict  Registry  as  of  right.  *   ^'^ 

Dec.  1875, 

12.  Any  defendant  desirous  to  remove  an  action  as  of  '•  ^^-^ 
right  under  the  last  preceding  Rule  may  do  so  by  ser\'ing  ^'  1^.. 
upon  the  other  parties  to  the  action,  and  delivering  to  the  ^^^Ji 
District  Registrar,  a  notice,  signed  by  himself  or  his  soli- " 
citor,  to  the  effect  that  he  desires  the  action  to  be  removed 

to  London,  and  the  action  shall  be  removed  accordingly  : 
Provided,  that  if  the  Court  or  a  judge  shall  be  satisfied 
that  the  defendant  giving  such  notice  is  a  merely  formal 
defendant,  or  has  no  substantial  cause  to  interfere  in  the 
conduct  of  the  action,  such  Court  or  judge  may  order  that 
the  action  may  proceed  in  the  District  Registry  notwith- 
standing such  notice. 

13.  In  any  case  not  provided  for  by  the  last  two  pre-  B.  18. 
ceding  Rules,  any  party  to  an  action  proceeding  in  a  Removal  on 
District  Registry  may  apply  to  the  Court  or  a  judge,  or  to  SF  any*i»rty 
tKe  District  Registrar,  for  an  order  to  remore  the  action  j^^Ji^*" 
from  the  District  Registry  to  London,  and  such  Court, 

judge,  or  registrar,  may  make  an  order  accordingly,  if 
satisfied  that  there  is  sufficient  reason  for  doing  so,  upon 
such  terms,  if  any,  as  shall  seem  just.  Any  party  to  an 
action  proceeding  in  London  may  apply  to  the  Court  or  a 
judge  for  an  order  to  remove  the  action  from  London  to 
any  District  Registry,  and  such  Court  or  judge  may  make 
an  order  accordingly,  if  satisfied  that  there  is  sufficient 
reason  for  doing  so,  upon  such  terms,  if  any,  as  shall  seem 
just. 

By  the  Act  of  1873  :— 

[S.  G5.  Any  party  to  an  action  in  which  a  writ  of  sum- 
mons shall  have  been  issued  from  any  such  District 
Registry  shall  be  at  liberty  at  any  time  to  apply,  in  such 
manner  as  shall  be  prescribed  by  Rules  of  Court,  to  the 

p  2 
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Order  High  Court,  or  to  a  judge  in  chambers  of  the  division 
^^^^'  of  the  said  High  Court  to  which  the  action  may  be 
"'  ^^^"-  assigned,  to  remove  the  proceedings  from  such  District 
Registry  into  the  proper  office  of  the  said  High  Court ; 
and  the  Court  or  judge  may,  if  it  be  thought  fit,  grant 
such  application,  and  in  such  case  the  proceedings  and 
such  original  documents,  if  any,  as  may  be  filed  therein 
shall  upon  receipt  of  such  order  be  transmitted  by  the 
District  Registrar  to  the  proper  office  of  the  said  High 
Court,  and  the  said  action  shall  thenceforth  proceed  in 
the  said  High  Court  in  the  same  manner  as  if  it  had 
been  originally  commenced  by  a  ^vrit  of  summons 
issued  out  of  the  proper  office  in  Loudon  ;  or  the  Court 
or  judge,  if  it  be  thought  right,  may  thereupon  direct 
that  the  proceedings  may  continue  to  be  taken  in  such 
District  Registry.] 

The  power  to  remove  as  of  right  given  by  Rule  11  is  limited  to 
defendants,  and  can  only  be  exercised  within  the  periods  defined. 
The  power  given  by  this  section  to  apply  to  a  judge,  and  by  the 
above  Rule  13  to  apply  to  the  district  registrar,  for  an  order  of 
removal  is  general. 

K.  14.  14.  Whenever  any  proceedings  are  removed  from  the 

Trans-         District  Registry  to  London,  the  District  Registrar  shall 
ioeumente    transmit  to  the  proper  officer  of  the  High  Court  of  Jus- 
on  removal,  ticc  all  original  documeuts  (if  any)  filed  in  the  District 
Registry,  and  a  copy  of  all  entries  in  the  books  of  the 
District  Registry  of  the  proceedings  in  the  action. 

E.  15.  15.  Every  District  Registrar  shall  account  for  and  pay 

Diatrict  ovcr  to  the  Treasury  all  moneys  paid  into  Court  at  the 

S^^JJS^  Registry  of  which  he  is  Registrar,  in  such  manner  and 

(R.  8.  c,  at  such  times  as  may  be  from  time  to  time  directed  by  the 

Dec^  1875,  freasury. 

B.  16.  16.  (a.)  So  much  of  Order  XXXVII.,  Rule  M,  as 

Application  Tcquires  afiida^^t8  to  be  filed  in  the  central  office  shall  not 

Avriifim  ^PP'^y  ^  affidavits  required  to  be  filed  in  a  District 

(R.8.'c.,  '  Registrv. 

Mayj^l880,  ^j^^   "q^^^^   j^jy^^  -^^^^    ^    ^    j^^  ^^.j^   iuclusivc,   shaU 

not  apply  to  proceedings  in  District  Registries. 

(c.)  The  forms  contained  in  the  schedule  to  the  Rules 
of  the  Supreme  Court,  April,  1880,  may,  as  far  as  they  arc 
applicable,  be  used  in  or  for  the  purposes  of  District 
Registries,  with  such  variations  as  circumstances  require. 
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ORDER  XXXVI.  Order 

ZXXTI 

Trial.  " 

1.  There  shall  be  no  local  venue  for  the  trial  of  anyB.  1. 
action,  but  when  the  plaintiff  proposes  to  have  the  action  venne 
tried  elsewhere  than  in  Middlesex,  he  shall  in  his  state-  p£j^"Il?^' 
ment  of  claim  name  the  county  or  place  in  which  he  pro-  trui 
poses  that  the  action  shall  be  tried,  and  the  action  shall, 
unless  a  judge  otherwise  orders,  be  tried  in  the  county  or 

place  so  named.  Where  no  place  of  trial  is  named  in  the 
statement  of  claim,  the  place  of  trial  shall,  unless  a  judge 
otherwise  orders,  be  the  county  of  Middlesex.  Any  order 
of  a  judge,  as  to  such  place  of  trial,  may  be  discharged 
or  varied  by  a  Divisional  Court  of  the  High  Court. 

Common  Law  actions  were  formerly  either  local :  in  which  the 
venue  could  only  be  laid  in  the  county  in  which  the  cause  of 
action  arose,  though  the  trial  might  be  ordered  to  take  place  else- 
where :  Chitty's  Archbold,  p.  308,  ed.  12  ;  or  transitory  :  in  which 
the  i)laintiff  might  lay  his  venue  where  he  pleased,  subject  to  the 
power  of  the  Court  or  a  judge  to  order  it  to  be  changed. 

The  practice  as  to  changing  the  venue  was,  that  either  party 
might  apply  for  an  onler  for  that  purpose.  The  plaintiff,  if  the 
application  was  his,  must  have  shown  reasonable  ground  for  the 
change :  Chitty's  Archbold,  p.  1355,  ed.  12.  If  the  application 
was  the  defendant's,  he  had  to  show  distinctly  a  preponderance  of 
convenience  in  favour  of  trying  where  he  proposed,  instead  of 
where  the  venue  was  laid  :  Church  v  Barnett^  L.  R.  6  C.  P.  116, 
See  the  cases  fully  collected  in  Day's  C.  L.  P.  Acts,  pp.  93,  et  neq,, 
ed.  4. 

The  words  of  the  above  rule  seem  to  leave  the  matter  in  the 
discretion  of  the  judge,  to  be  exercised  according  to  the  balance  of 
convenience. 

This  rule,  it  wiU  be  observed,  is  general,  and  enables  the  plaintiff 
in  any  action  to  name  a  place  of  trial  in  his  statement  of  claim. 
It  includes,  therefore.  Probate  actions  :  Ridge  v.  Bldgej  35  L.  T. 
428,  P.  D. ;  and  Chancery  actions,  Red  may  nc  v.  Vaughan^  24 
W.  R.  983. 

2.  Actions  shall  be  tried  and  heard  either  before  a  judge  B.  2. 
or  judges,  or  before  a  judge  sitting  with  assessors,  or  Mo<ie  of 
before  a  judge  and  jury,  or  before  an  official  or  special  *^**- 
referee,  with  or  without  assessors. 

This  rule  speaks  of  actions  being  tried  and  heard.  The  term 
trial  alone  is  used  throughout  the  foUowing  rules. 

It  may  be  convenient  to  show,  briefly,  the  effect  of  the  principal 
provisions  of  the  Acts  and  Bules  relating  to  the  mode  of  trying 
questions  with  the  light  thrown  upon  them  by  decided  cases. 

The  trial  of  an  action  may  be  : — 
Before  a  judge  or  judges  ; 
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Order  Before  a  judge  with  assessors  (see  r.  28,  pott,  p.  330,  and 

XXXVI.  note  thereto)  ; 

r.  8.  Before  a  judge  (i.e,,  a  single  judge,  unless  a  trial  before 
several  be  specially  ordered  :  r.  7,  post,  p.  321),  with  a 

jtiry; 
Before  an  official  referee  (see  rr.  30,  et  »eq,,  postf  p.  332,  and 

note  thereto)  ; 
Before  a  special  referee  (see  rr.  30,  et  teg,,  pott,  p.  332,  and 

note  thereto) ; 
Before  an  official  or  special  referee  with  assessors  (sec  rr. 
28  and  30,  pott,  pp.  330,  332,  and  note  thereto). 

The  plaintiff  may  (except  in  interpleader)  choose  the  mode  of 
trial  by  giving  notice  of  trial  by  one  of  the  modes  mentioned  : 
Rule  3,  pott.  But  as  to  trial  before  a  referee  his  power  is  sub- 
ject to  s.  57  of  the  Act  of  1873  :  see  note  to  r.  30,  pott,  p.  332.  If 
the  plaintiff  fails  to  do  so  within  six  weeks  after  the  close  of  the 
pleadings,  the  defendant  may  give  notice  of  trial  and  choose  the 
mode  :  Rule  4,  pott.  The  party  to  whom  notice  of  trial  by  any 
mode,  other  than  a  jury,  is  given  may,  within  four  days,  by 
notice,  require  that  the  issues  of  fact  be  tried  by  a  jury  :  Rules  3 
and  4,  pott. 

The  right  thus  given  to  either  party  to  have  issues  of  fact  tried 
by  a  jury  is  an  absolute  right,  subject  only  to  the  qualifications 
contained  in  r.  26,  pott,  p.  329 ;  Suffff  v.  Silher,  1  Q.  B.  D.  362. 
The  last  mentioned  rule,  however,  enables  a  judge  to  order  the 
trial  without  a  jury  of  any  question  of  issue  arising  in  any  cause 
or  matter  which  might  before  the  Act,  without  consent,  have  been 
tried  without  a  jury.  This  rule  applies  in  any  case  which  before 
the  Act  would  properly  have  been  brought  only  in  the  Court  of 
Chancery :  see  cases  cited,  pott,  p.  329. 

So  far  as  to  the  right  of  the  parties  to  choose  the  mode  of  trial. 
But  power  in  the  matter  is  also  given  to  the  Court. 

If  neither  party  has  required  the  issues  of  fact  to  be  tried  by 
a  jury  (but  not  otherwise,  except  in  cases  within  rule  26  :  Sit^g  v. 
S'tlher,  uH  tnjtra),  the  judge  may  order  the  trial  to  be  by  any 
other  mode  than  that  of  which  notice  has  been  given  :  Rule  n,pott, 
A  judge  may  order  different  questions  of  fact  to  be  tried  in  dif- 
ferent ways,  and  may  direct  the  order  in  which,  and  the  place  at 
which,  the  several  issues  of  fact  shall  be  tried  :  Rule  6, 2>f^*t.  A 
judge  may  order  any  question  of  law  to  be  determined  before  the 
trial  of  questions  of  fact :  0.  XXXIV.,  r.  2,  ante,  p.  306. 

A  judge,  either  before  or  at  the  trial,  may  order  an  issue  of  feet 
to  be  tried  by  a  jury  :  Rule  27,  pott.  Subject  to  the  rules,  where 
a  question  of  fact,  or  {lartly  of  law  and  ])art]y  of  fact,  is  in  issue, 
any  party  may  by  leave  of  a  judge  require  the  issue  to  be  tried  at 
the  assizes,  or  the  Middlesex  or  London  sittings  :  s.  29  of  the  Act 
of  1873,  ante,  p.  38.  The  same  thing  may  he  done  by  consent, 
though  no  facts  are  in  issue  :  Ibid.  A  judge  may  at  any  time 
order  any  question  of  feet,  or  of  mixed  law  and  fact,  to  be  tried  at 
the  assizes,  or  at  the  sittings  in  London  or  Middlesex  :  Rule  29, 
pott,  p.  330.  But  the  reason  for  such  an  order  must  appear :  R. 
29a,  pott,  p.  331.  If  the  action  or  any  issues  have  to  be  tried  by  a 
jury,  in  wnatever  Division  of  the  Court  the  cause  be  pending  the 
trial  must  take  place  either  at  the  assizes  or  at  the  London  or 
Middlesex  sittings  held  for  such  trials  under  s.  30  of  the  Act  of 
1873,  ante,  p.  39  ;  and  it  goes  into  the  general  list  for  such  sittingB 
kept  under  r.  16,  pott,  p.  324  :  Warner  v.  Murdoch,  4  Ch.  D.  760, 
C.  A. 

A  judge  may  at  any  stage  of  the  action  direct  any  necessary 
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inqairies  or  accounts  to  be  made  or  taken,  and  that  either  in     Order 
London  or  in  a  district  registry :  O.  XXXIII.,  ante,  p.  305 ;  s.  66    XXXTI. 
of  the  Act  of  1873.  ante,  p.  68.  r.  8,  8. 

A  jndge  may,  sabjeot  to  the  rules  the  effect  of  which  has  been  ■ • 

briefly  stated,  refer  any  question  for  inquiry  and  report  to  an 
official  or  special  referee.  See  s.  66  of  the  Act  of  1873,  ante,  p.  63; 
and  Rules  30,  et  tteq.,  post,  p.  332,  and  notes  thereto. 

A  judge  may  by  consent,  or  where  a  prolonged  investigation  of 
documents  or  accounts  or  any  scientific  or  local  investigation  is 
required  may  without  consent,  order  any  question  of  fact  or  any 
question  of  account  to  be  tried  before  an  official  or  special  referee : 
s.  57  of  the  Act  of  1873,  ante,  p.  63.  See  Rules  30,  et  teq.,  post, 
p.  332,  and  notes. 

8ec  as  to  notice  of  trial,  rr.  8  to  13,  pout,  pp.  321,  323 ;  as  to 
entry  for  trial,  rr.  10a,  14, 15,  17,  Ha,  post,  pp.  322  to  326;  and  as 
to  proceedings  at  trials,  rr.  18  to  25,  post,  pp.  325  to  329. 

The  phraseology  of  the  rule  is  incorrect  in  so  far  as  it  speaks  of 
actions  being  tried  by  an  official  or  special  referee.  He  can  only 
try  the  issues  in  an  action.    See  ante,  p.  64. 

This  rule  does  not  apply  to  interpl<^er :  Jlamhjn  v.  Batteley, 
6  Q.  B.  D.  63,  C.  A. 

8.  Subject  to  the  provisions  of  the  following  Rules,  the  B.  8. 
plaintiff  may,  with  his  reply,  or  at  any  time  after  the  close  Notice  of 
of  the  pleadings,  give  notice  of  trial  of  the  action,  and  Jjjjinuff. 
thereby  specify  one  of  the  modes  mentioned  in  Rule  2  ;  choice  of 
and  the  defendant  may,  upon  giving  notice  within  four  ro«*<*- 
days  from  the  time  of  the  service  of  the  notice  of  trial,  or  ^^^'' 
within  such  extended  time  as  a  Court  or  a  judge  may 
allow,  to  the  effect  that  he  desires  to  have  the  issues  of 
fact  tried  before  a  judge  and  jury,  be  entitled  to  have 
the  same  so  tried. 

The  following  notice  was  issued  in  February,  1877,  with  reference 
to  actions  in  the  Chancety  Division  : — "  Trials  before  a  judge  and 
jury  in  Chancery  actions :  Notice. — In  actions  assigned  to  the 
Chancery  Division,  when  the  plaintiff  under  O.  XXXVI.,  r,  3,  of 
the  Bules  of  the  Supreme  Court,  gives  notice  of  trial  before  a 
judge  and  jury  the  action  is  to  be  entered  for  trial  with  the  asso- 
ciates, instead  of  with  the  Chancery  Registrar. 

"  Where  after  the  plaintiff  has  given  notice  of  trial  in  any  other 
manner  and  has  set  down  the  action  in  the  Chancery  Division  the 
defendant  has,  under  the  provisions  of  the  same  Kule,  given  notice 
that  he  desires  to  have  the  issues  of  fact  tried  before  a  judge  and 
jury,  the  action  will  be  marked  in  the  cause  book  '  Juiy  trial  at 
defendant's  instance,'  on  the  request  of  the  solicitor  ror  either 
party,  and  on  the  certificate  of  such  solicitor  that  such  notice  has 
been  duly  given  within  the  time,  or  extended  time,  referred  to  in 
Bule  3.    • 

''Actions  which  have  been  so  marked  will  be  added  by  the 
associates  to  their  list  of  actions  for  trial,  upon  the  solicitor  for 
either  party  bringing  to  them  the  certificate  of  the  Chancery 
Registrar  in  the  form  given  below,  annexed  to  the  statement  of 
claim.  Such  actions  will  be  placed  in  the  list,  in  the  order  in 
which  they  are  entered  with  the  associates. 

"  [Reference  to  Record  and  Short  Title.] 

*'  I  certify  that  this  action  was  entered  for  trial  in  the  cause 
book  of  the  Chanceiy  Division  on  the  day  of  ,  and 
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Notice  of 
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defcndimt. 

Choice  of 
mode. 

Jur>% 


that  it  hxis  been  this  day  marked  *  Jury  trial  at  defendant's  in- 
stance,' in  accordance  ^\ith  a  notice  given  by  the  defendant  under 
Order  XXXVI.,  rule  3,  of  the  Rules  of  the  Supreme  Court.  Dated 
the  day  of  ,  187    ,  A.  B.,  for  the  Senior 

Registrar."    (W,  N.  1877,  Pt.  II.,  p,  162.) 

The  above  rule,  it  will  be  observed,  makes  the  plaintiff's  right 
subject  to  the  provisions  of  the  following  rules.  See,  as  to  this, 
note  to  the  last  rule,  and  rr.  4,  5,  6,  26,  27,  29,  30,  ^ost^  pp.  321, 
329  to  332. 

A  plaintiff,  it  has  been  held,  is,  under  this  rule,  entitled  to  give 
notice  of  trial  with  his  reply  whether  the  pleadings  are  then  closed 
or  not :  A»quith  v.  Molinmix,  49  L.  J.  Q.  B.  800  ;  but  he  is  not 
entitled  to  enter  the  case  for  trial  until  the  pleadings  are  closed  : 
MetrojJoUtan  Inner  Circle  BatUray  v,  MHropolifan  liailnray,  R 
Ex.  D.  196.  Rule  10a,  po9t,  creates  a  diflSculty  which  does  not 
seem  to  have  been  noticecL  See  also  the  Chanceiy  Division  Notice 
cited  in  note  to  0.  XL.,  r.  1,  pout,  p.  355, 

As  to  trial  before  a  referee,  see  note  to  r.  30,  post^  p.  332. 

4.  Subject  to  the  pro\asions  of  the  following  Rulea,  if 
the  plaintiff  does  not  within  six  weeks  after  wie  close  of 
the  pleadings,  or  within  such  extended  time  as  a  Court  or 
judge  may  allow,  give  notice  of  trial,  the  defendant  may, 
before  notice  of  trial  given  by  the  plaintiff,  give  notice  of 
trial,  and  thereby  specify  one  of  the  modes  mentioned  in 
Rule  2  ;  and  in  such  case  the  plaintiff,  on  giving  notice 
within  the  time  fixed  by  Rule  8  that  he  desires  to  have 
the  issues  of  fact  tried  before  a  Judge  and  Jury,  [shall] 
be  entitled  to  have  the  same  so  tried. 

See  notes  to  r.  2,  ante,  and  the  last  rule.  And  as  to  trial  before 
a  referee,  see  note  to  r.  30,  pont,  p.  332. 


B.  4a.  4a.  The  defendant,  instead  of  giving  notice  of  trial, 

oitierto  may  apply  to  the  Court  or  judge  to  dismiss  the  action  for 
want  of '^'^  want  of  prosecution  ;  and  on  the  hearing  of  such  applica- 
proiocution.  tiou,  the  Court  or  a  Judge  may  order  the  action  to  be 
(R  8.  c,  dismissed  accordingly,  or  may  make  such  other  order,  and 
r.°?3.')^^^*   on  such  terms,  as  to  the  Court  or  judge  may  seem  just. 

This  rule  provides  a  mode  of  proceeding  somewhat  analogous  to 
that  under  s.  101  of  the  C.  L.  P.  Act,  1852 ;  but  the  present  pro- 
cedure is  much  simplified :  see  Litton  v.  Litton,  3  Ch.  D., 
793,  V,-C.  H.  The  application  should  ordinarily  be  made  by  sum- 
mons :  Frea^on  v.  Xcv,  26  W.  R,  138,  M.  R,  See  Evelyn  v.  Evelyn, 
13  Ch.  D.  138. 

As  to  the  close  of  the  pleadings  when  thei'e  are  several  defen- 
dants some  of  whom  have  had  extension  of  time  to  plead,  see 
Amhroue  v.  Evelyn,  11  Ch.  D.  759. 

As  to  vacating  the  registration  of  a  lU  pendens,  where  an  action 
is  dismissed  under  this  rule,  see  Pooley  v,  Bosanquet,!  Ch.  D.  541, 


B.6. 

OMerto 
<*%tnge 


5.  In  any  case  in  which  neither  the  plaintiff  nor  defen- 
dant has  given  notice  under  the  preceding  Rules  that  he 
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desires  to  have  the  issues  of  fact  tried  before  a  judge  and     Order 

jury,  or  in  any  case  within  the  57th  section  of  the  Act,  if  ^^^' 

the  plaintiff  or  defendant  desires  to  have  the  action  tried  "*  ^ 


in  any  other  mode  than  that  specified  in  the  notice  of  mmie  of 
trial,  he  shall  apply  to  the  Co.nrt  or  a  judge  for  an  order  *'**** 
to  that  effect,  ^vithin  four  days  from  the  time  of  the  ser- 
vice of  the  notice  of  trial,  or  within  such  extended  time 
as  a  Court  or  judge  may  allow. 

An  order  cannot  be  made  under  this  role  depriving  cither  party 
of  his  right  to  try  by  a  jury,  although  the  case  be  such  that  a 
judge  idth  assessors  would  be  a  better  tribunal :  Suffff  v.  Silher^ 
1  Q.  B.  D.  362. 

See  Ward  v.  Pilley,  5  Q.  B.  D.  427,  at  p.  430,  C.  A.,  as  to  cases 
within  the  57th  section  of  the  Act  of  1873  ;  and  also  Braggington 
V.  Yates,  W.  N.  1880,  p.  150. 

When  the  ]Mirties  agree  that  the  evidence  shall  be  taken  byafii- 
davit,  this  amounts  to  an  agreement  that  the  action  shall  not  be 
tried  by  a  jury  :  Jirookt  v.  Wigg^  8  Ch.  D.  510,  C.  A, 

6.  Subject  to  the  provisions  of  the  preceding  Rules,  the  B.  6. 
Court  or  a  Judge  may,  in  any  action  at  any  time  or  from  ttui  of 
time  to  time,  order  that  different  questions  of  fact  arising  qlJ^SSns  i» 
therein  be  tried  by  different  modes  of  trial,  or  that  one  or  ^'^*^"* 
more  questions  of  fact  be  tried  before  the  others,  and  may  ^^J!^ 
appoint  the  place  or  places  for  such  trial  or  trials,  and  in  order  of 
all  cases  may  order  that  one  or  more  issues  of  fact  be  tried  trui. 
before  any  other  or  others. 

As  to  ordering  a  question  of  law  to  be  argued  before  trying  the 
facts,  see  0.  XXXIV.,  r.  2,  ante,  p.  .S06. 

One  issue  of  fact  will  only  be  ordered  to  be  tried  before  the 
others  in  very  exceptional  cases  :  Piercy  v.  Ytmng,  15  Ch.  D.  475. 
See  the  principle  explained  by  Jessel,  M.  R.,  ibid.,  at  p.  479  ;  and 
for  examples,  see  Emma  Silver  Mining  Co,  v.  Grant,  11  Ch.  D. 
918,  M.  R.;  Tasmanian  Main  Line  Co.  v,  C^arh,  27  W.  R.  677,  and 
Tkompum  v.  Wmnlfinr,  26  W.  R.  678. 

7.  Every  trial  of  any  question  or  issue  of  fact  by  a  jury  B.  7. 
shall  be  held  before  a  smgle  judge,  unless  such  'trial  be  Trial  by 
specially  ordered  to  be  held  before  two  or  more  judges.      ^"^* 

Such  trials  must  take  place  either  at  the  London  or  Middlesex 
sittings  held  for  jury  trials  under  s.  30  of  the  Act  of  1873,  ante, 
p.  39,  or  at  the  assizes :   Warner  v.  Murdoch,  4  Ch.  D.  750,  C.  A. 

Where  there  are  distinct  Lssues,  involving  separate  causes  of 
action,  submitted  to  a  jury,  and  they  agree  on  some  but  cannot 
agpree  on  the  rest,  the  judge  may  take  their  findings  on  the  issues 
as  to  which  they  are  agreeid  and  discharge  them  as  to  the  rest,  and 
enter  judgment  accordingly :  Marsh  v.  Isaacs,  45  L.  J.  C.  P.  505, 
C.  A. 

This  rale  seems  to  preserve  trials  at  bar. 

8.  Notice  of  trial  shall  state  whether  it  is  for  the  trial  ^'  •• 
of  the  action  or  of  issues  therein  ;  and  in  actions  in  the  ''^^S^^J^ 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions,  trial?  ^ 

r  3 
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Order  the  place  and  day  for  which  it  is  [to  be]  entered  for  trial. 
^^^7^*  It  may  be  in  the  Form  No.  14  in  Appendix  (B),  with 
rr.  8—11^  g^^j^  variations  as  circumstances  may  require. 

For  such  form,  see  post,  p.  480,  No.  14  ;  and  Harris  v.  Gamhlv, 
7  Ch.  D.  877. 

The  words  in  brackets  were  added  to  this  rule  by  R.  S.  C,  Dec. 
1876,  r.  12.  The  rule  in  its  original  form  was  inaccurate,  because, 
by  r.  10,  post,  notice  of  trial  must  precede  entry. 


B.  9. 

Length  of 
notice  of 
trial. 


9.  Ten  days'  notice  of  trial  shall  be  given,  unless  the 
party  to  whom  it  is  given  has  consented  to  take  short 
notice  of  trial ;  and  shall  be  sufficient  in  all  cases,  unless 
otherwise  ordered  by  the  Court  or  a  Judge.  Short  notice 
of  trial  shall  be  four  days*  notice. 

These  are  the  periods  formerly  in  use  in  the  Common  Law 
Courts :  C.  L.  P.  Act,  1852,  s.  97 ;  R.  G.,  H.  T.  1853,  Rule  35. 

R.  10.  10.  Notice  of  trial  shall  be  given  before  entering  the 

Notice  to  be  actioU  f  01  trial, 
before  entry. 

10a.  Unless  within  six  days  after  notice  of  trial  is 
given  the  cause  shall  be  entered  for  trial  by  one  party  or 
the  other,  the  notice  of  trial  shall  be  no  longer  in  force. 
This  Rule  is  not  to  apply  in  any  case  in  which  notice  of 
trial  has  been  already  given  or  to  trials  not  in  London  or 
Middlesex. 

11.  Notice  of  trial  for  London  or  Middlesex  shall  not 
be  or  operate  as  for  any  particular  sittings  ;  but  shall  be 
deemed  to  be  for  any  day  after  the  expiration  of  the  notice 
on  which  the  action  may  come  on  for  trial  in  its  order 
upon  the  list. 

By  the  Act  of  1873  :— 

cojttn'ioua  j-g  30    Subject  to  Rules  of  Court,  sittings  for  the  trial  by 
ings.  ^^^  ^^  causes  and  questions  or  issues  of  fact  shall  be 

held  in  Middlesex  and  London,  and  such  sittings  shall, 
so  far  as  is  reasonably  practicable,  and  subject  to  vaca- 
tions, be  held  continuously  tliroughout  the  year  by  as 
many  judges  as  the  business  to  be  disposed  of  may  render 
necessary.  Any  judge  of  the  High  Court  of  Justice 
sitting  for  the  trial  of  causes  and  issues  in  Middlesex  or 
London,  at  any  place  heretofore  accustomed,  or  to  be 
hereafter  determined  by  Rules  of  Court,  shall  be  deemed 
to  constitute  a  Court  of  the  said  High  Court  of  Justice.] 

The  i>eriods  of  vacation  are  prescribed  in  0.  LXI.,  patt^  p.  437. 
As  to  the  lists  for  trial  in  London  and  Middlesex,  see  r.  16,  iirfra. 


B.  10s. 

Expiry  of 
notice. 

(K.  is.  0.« 
Dec.  1875, 
r.  18.) 


B.  11. 

Notice  for 
London  or 
Middlesex. 

Effect 
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12.  Notice  |of  trial  ebewhere  than  in  London  or  Middle-  Order . 
sex  shall  be  deemed  to  be  for  the  first  day  of  the  then  next  ^^^^' 
assizes  at  the  place  for  which  notice  of  trial  is  given.  "wa 

As  to  the  assizes,  see  a.  29  of  the  Act  of  1873,  ante,  p.  38,  and  S~To 
note  thereto.  *•  "^' 

Notice  for 

13.  No  notice  of  trial  shall  be  countermanded,  except  Effect""'''^' 
by  consent,  or  by  leave  of  the  Court  or  a  Judge,  which  j^  13^ 
leave  may  be  given  subject  to  such  terms  as  to  costs,  or  cmmter. 
otherwise,  as  may  be  just.  maiui  of 

lu  the  Common  Law  Courts  notice  of  trial  migrht  be  counter- 
manded by  a  four  days'  notice :  C.  L.  P.  Act,  1852,  s.  98 ;  K.  G., 
H.  T.  1853,  Rule  34. 

See,  as  to  this  and  several  other  points  in  which  the  plaintiif' s 
power  of  controlling  the  conduct  of  an  action  is  curtailed,  note 
to  O.  XXIII.,  r.  1,  ante,  p.  271. 

14.  If  the  party  giving  notice  of  trial  for  London  or  B.  14. 
Middlesex  omits  to  enter  the  action  for  trial  on  the  day  or  Entry  by 
day  after  giving  notice  of  trial,  the  party  to  whom  notice  ^H^^ 
has  been  given  may,  unless  the  notice  has  been  counter-  i^ndon  or 
maiided  under  the  last  Rule,  within  four  days  enter  the  M'***i*««««- 
action  for  trial. 

15.  If  notice  of  trial  is  given  for  elsewhere  than  in  B.  15. 
London  or  Middlesex,  either  party  may  enter  the  action  Entry  in  the 
for  trial.    If  both  parties  enter  the  action  for  trial,  it  shall  ^^^;^. 

be  tried  in  t/ie  order  of  tJie  plaintiff's  entry. 

15a.  Order  39,  Rule  15,  is  hereby  repealed,  and  the  fol-  B.  I5a. 
lowing  Rule  substituted. 

After  notice  of  trial  has  been  given  of  any  action  or  ^[y/^f,^ 
issue  to  be  tried  elsewhere  than  in  London  or  Middlesex,  country. ' 
either  party  may  at  any  time  before  the  day  next  before  (h.  a  c, 
the  Commission  day  enter  the  action  or  issue  for  trial  at  ^j  ^^*^' 
the  next  assizes  in  the  District  Registry  (if  any)  of  the 
city  or  town  where  the  trial  is  to  be  had,  or  with  the 
Associate  at  the  assize  to^vn  as  heretofore. 

So  long  as  there  is  no  District  Registry  in  the  places 
enumerated  in  the  first  of  the  following  columns,  en- 
tries for  trial  may  be  made  in  the  District  Registries  in 
the  second  of  the  following  columns,  t.  £.,  actions  and 
issues  for  trial  at — 


Bodmin 


{maybe  entered  in  the  )  m„-„ 
District  Registry  at  /  ^^^^• 


Carnarvon  „  „  Bangor. 

Chehnsford  „  „  Colchester. 

Lancaster  „  „  Preston. 
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Lewes 

"'}S^  Monmouth 

— —  Stafford 

Taunton  or  Wells 

"Warwick 

Winchester 


f  may  be  entered  in  the )  t> -^Ui.^^ 
{  District  B«gi8ti7  at  }  B"ghtoii. 

„  Newport,  Mou,. 

„  Hanley. 

„  Bridgewater. 

„  Birmingham. 

„  Southampton. 


The  entry  shall  be  made  in  a  numbered  list  to  be  pro- 
\'ided  by  the  District  Registrar  in  such  vacant  number  as 
the  party  entering  shall  select,  and  the  list  shall  be  open 
for  the  inspection  of  all  parties  interested  therein  at  all 
times  during  oifice  hours.  At  the  time  of  entry  two 
copies  of  the  pleadings  shall  be  delivered  as  directed  by 
Order  XXXVI.,  Rule  17a,  one  of  which  shall  be  duly 
stamped  with  the  amount  of  the  fee  payable  on  entry  of  the 
cause  for  trial. 

When  the  trial  of  an  action  or  issue  which  has  been 
entered  for  trial  has  been  postponed  or  withdra^vn  under 
Order  XXIII.,  Rule  2,  or  settled,  the  party  who  made  the 
entry  shall  immediately  thereupon  give  notice  thereof  to 
the  Registrar,  and  such  entry  shall  be  expunged  from  the 
list. 

The  Registrar  shall  close  the  list  and  transmit  a  cor- 
rected copy  of  the  said  list,  together  ^ith  the  two  copies 
of  the  pleadings,  to  the  Associate  at  the  assize  town  in 
such  time  that  the  same  may  be  received  at  his  office- 
before  the  opening  of  the  Commission. 

-  Causes  or  issues  entered  for  trial  by  the  Associate  shall 
be  entered  in  such  vacant  numbers  in  the  list  so  trans- 
mitted as  the  party  entering  may  select.  The  list  shall 
then  be  re-numoered  consecutively,  and  shall  be  the  cause 
list  for  the  assizes. 

If  both  parties  enter  the  action  or  issue  for  trial,  it 
shall  be  tried  in  the  order  of  the  Plaintiff's  entry,  and  the 
Defendant's  entry  shall  be  vacated. 

1L 16.  16.  The  list  or  lists  of  actions  for  trial  at  the  sittings  in 

Listoat       London  and  Middlesex  respectively  shall  be  prepared  and 
Midd5lM«'*  the  actions  shaU  be  allotted  for  trial  without  reference  to 
Hittings.       the  Division  of  the  High  Court  to  which  such  actions 
may  be  attached. 

B.  17.  17.  The  parly  entering  the  action  far  trial  shall  deliver 

Copies  (»f     to  the  officer  a  copy  of  the  whole  of  the  pleadings  in  the 

l.leadliig..     ^^^  j^  ^^  ^^  ^y  ff^  j^^  ^^  ^  ^^1^1       g^^l^  ^5^^ 

shall  be  in  print,  except  as  to  such  parts,  if  any,  of  tho 
pleadings  as  are  by  these  Rules  permitted  to  be  written, 
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This  rule  lias  been  altered  by  B.  S,  C,  Dec.  1875,  r.  14,  as     Order 
follows :  ZXZYI. 

rr.  17—19. 

17a.  The  first  sentence  of  Order  XXXYI.,  Rule  17, 

shall  be  altered  as  follows  • — The  party  entering  the  *•  17a. 
action  for  trial  shall  deliver  to  the  officer  two  copies  of  ^s-^c^l. 
the  whole  of  the  pleadings  in  the  action,  one  of  which  r.  li)  '  * 
shall  be  for  the  use  of  the  judge.    In  the  second  sentence  Filing 
the  word  "  copies  "  shall  be  substituted  for  "  copy."  pie«diug«. 

In  May,  1877,  the  following  notice  was  issued  as  to  actions  in 
the  Chancery  Division  : — '*  No  causes  or  actions  will  in  future  be 
entered  for  trial,  unless  two  copies  of  the  whole  ])lcading8  are, 
pursuant  to  rule  17  of  O.  XXX VI.  of  the  Rules  of  Court,  1875, 
delivered  to  the  officer  at  the  same  time."  (W,  N.  1877,  Pt.  II., 
p.  219) 

As  to  how  far  pleadings  may  be  in  writing,  see  O.  XIX.,  r.  5, 
ante,  p.  253  ;  0.  XXVll.,  r.  8,  ante,  p.  277. 

18.  If,  when  an  action  is  called  on  for  trial,  the  plaintiff  B.  18. 
appears,  and  the  defendant  does  not  appear,  then  the  Noii-appenr- 
plaintiff  may  prove  his  claim,  so  far  as  the  burden  of  dSfeVdant. 
proof  lies  upon  him. 

Formerly,  in  actions  of  ejectment,  if  the  defendant  did  not 
appear  at  the  trial  the  plaintiff  has  been  entitled  to  a  verdict 
without  any  proof :  B.  G.,  H.  T.  1853,  Rule  lU. 

In  one  case.  Fry,  J.,  laid  down  that  the  plaintiff  must  prove 
notice  of  trial :  Qtckskott  v.  London  General  Gab  Co.^  26  W.  B. 
31 ;  W.  N.  1877,  p.  214.  This  practice  is  new,  and  does  not  pre- 
.  vaU  in  the  other  divisions.  By  r.  10,  notice  of  trial  must  be 
given  before  the  action  is  entered  for  trial.  If  it  be  thought 
necessary  that  the  right  to  enter  a  cause  for  tiial  should  be  veri- 
fied, it  would  seem  in  principle  that  the  proper  time  to  do  so  is 
the  time  of  entry ;  not  when  the  case  is  called  on  for  trial.  And 
it  would  be  easy  to  make  a  rule  that  notice  of  trial  should  be 

S roved  in  some  way  to  the  officer  at  the  tipie  of  entry.  In  the 
lommon  Law  Courts,  in  which  undefended  actions  were  familiar, 
and  in  the  corresponding  divisions  in  which  they  are  familiar,  it 
has  never  been  found  necessary  to  require  a  plaintiff  to  give  any 
proof  of  notice  of  triaL  The  power  of  setting  aside  with  costs 
a  verdict  or  judgment  improperly  snatched  has  been  found  quite 
sufficient  to  prevent  irregularity.  If  the  new  practice  be  gene- 
lallv  adopted,  the  plaintiff  in  every  case  where  there  is  the 
slightest  chance  of  the  defendant  not  appearing,  must  go  to  trial 
armed  with  an  affidavit  of  notice  of  trial,  on  pain  of  an  adjourn- 
ment and  having  to  bring  up  his  witnesses  a  second  time.  In 
Ckarltfm  v.  DiekiSf  13  Ch.  D.  160,  Fry,  J.,  seemed  inclined  to  dis- 
regard his  former  ruling. 

19.  If,  when  an  action  is  called  on  for  trial,  the  B.  19. 
defendant  appears,  and  the  plaintiff  does  not  appear,  the  Non-apiicar- 
defendant,  if  he  has  no  counter-claim,  shall  be  entitled  to  pSSntlff. 
judgment  dismissing  the  action,  but  if  he  has  a  counter- 
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Order     claim  then  he  may  prove  such  claim  so  far  as  the  burden 

^^^1  of  proof  lies  upon  him. 
rr>  X9*'^DXt 

"^  In   Cockle  v.  Joyct-,  7  Ch.  D.  56,  Fiy,  J.,  held  that  a  defen- 

dant asking  judgment  under  r.  19  mu«t  prove  notice  of  trial. 
But  it  having  been  held  by  the  Court  of  Appeal  that  where  the 
respondent  appcai^s,  and  the  appellant  does  not,  the  Court  will 
not  require  proof  of  the  notice  of  apix^al,  but  the  respondent 
may  have  the  appeal  dismissed  with  costs :  £x  parte  Lortx^ 
7  Ch.  D.  160,  C.  A. ;  Fry,  J.,  in  Jamen  v.  CratD,  7  Ch.  D.  410, 
declined  to  follow  his  former  decision. 

Where  notice  of  trial  had  been  given  by  a  sole  ])laintiff  who 
subsequently  filed  a  liquidation  petition  under  which  a  trustee 
was  appointed,  and  no  one  appeared  at  the  trial  for  the  plaintiff 
or  his  trustee,  Fiy,  J.,  held  that  in  the  absence  of  the  trustee,  all 
he  could  do  was  to  strike  the  case  out  of  the  list :  Eldridge  v. 
BurgeM,  7  Ch,  D.  410. 

As  to  proceeding  under  this  rule  in  the  case  of  a  test  action,  see 
Ifobin»on  v.  Chadwick,  7  Ch.  D.  878. 

B.  20.  20.  Any  verdict  or  judgment  obtained  where  one  party 

Setting  adde  docs  uot  appear  at  the  trial,  may  be  set  aside  by  the 
.iud^racni  Court  or  a  judge  upon  such  terms  as  may  seem  fit,  upon 
hy  default,    an  application  made  within  six  days  after  the  trial ;  such 

application  may  be  made  either  at  the  assizes  or  in 

Middlesex. 

For  instances  of  the  terms  on  which  a  vertlict  or  judgment 
under  this  rule  will  be  set  aside,  sec  Wnght  v.  Clifford,  2»'> 
W.  R.  369 ;  Michael  v.  Wilson,  ibid,  B80  ;  King  v.  .Sfindeman, 
38  L.  T.  461,  C.  A. ;  Jiyrgoine  v.  Thglor,  9  Ch.  D.  1,  C.  A, ;  see 
also  0.  XXIX.,  r.  14,  ante,  p.  286,  which  gives  a  gene:al 
power  to  set  aside  any  judgment  by  default. 


B.  21. 

Adjourn' 
raeut  of 
trial. 


B.  22. 

Judgment. 


21.  The  judge  may,  if  he  think  it  expedient  for  the 
interests  of  justice,  postpone  or  adjourn  the  trial  for  such 
time,  and  upon  such  terms,  if  any,  as  he  shall  think  fit. 

See  Lydall  v.  Marthison,  5  Ch.  D.  780,  Fry,  J.,  as  to  costs  of 
adjournment;  and  Steuart  v.  Gladstone,  7  Ch.  D.  394,  as  to 
grounds  of  postponing  a  trial. 

22.  Upon  the  trial  of  an  action,  the  Judge  may,  at  or 
after  stcch  trial,  direct  that  judgment  he  entered  for  any  or 
either  party,  as  he  is  by  law  entitled  to  upon  the  findings, 
and  either  with  or  without  leave  to  any  party  to  move  to 
set  aside  or  vary  the  same,  or  to  enter  any  other  judgment, 
upon  such  terms,  if  any,  as  he  shall  think  fit  to  impose ; 
or  he  may  direct  judgment  not  to  he  entered  then,  and  leave 
any  party  to  move  for  judgment.  No  judgment  sliall  he 
entered  after  a  trial  without  the  order  of  a  Court  or  Judge. 

This  rule  was  repealed  by  R.  S.  C,  December,  1876,  r.  3,  and 
the  following  rule  substituted : 
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22a.  Order  XXXVI.,  Rule  22,  is  hereby  repealed,  and     Ord 
instead  thereof  the  following  rule  shall  take  effect : —         ^^ 

Upon  the  trial  of  an  action  the  Judge  may,  at  or  after     ' 
the  triaL  direct  that  judgment  be  entered  for  any  or  either  j^^ 

Krty,  or  adjourn  the  case  for  further  consideration,  or  j."^ 
tve  any  party  to  move  for  judgment.    No  judgment  trui. 
shall  be  entered  after  a  trial  without  the  order  of  a  Court  Adjom 

or  Judge.  consid 

tion. 
S.  22  of  the  Act  of  187.5  provides  that  nothing  in  the  Act  of  ^q^jq, 

1873,  or  rules,  "  shall  take  away  or  prejudice  the  right  of  any  judgint 
party  to  any  action  to  have  the  issues  for  trial  by  jury  submitted  ^j^  g 
and  left  by  the  judge  to  the  jury  before  whom  the  same  shall  i>ec.  i: 
come  for  trial,  with  a  proper  and  complete  direction  to  the  jury  r.  3.) 
upon  the  law,  and  as  to  the  evidence  applicable  to  such  issues : 
Provided  also,  that  the  said  right  may  be  enforced  either  by  motion 
in  the  High  Court  of  Justice  or  by  motion  in  the  Court  of  Appeal 
founded  upon  an  exception  entered   upon  or  annexed  to  the 
record." 

Formerly,  in  the  Court  of  Chancery,  the  judge  at  the  hearing 
had  power  to  dispose  both  of  questions  of  fact  and  of  questions  of 
law  together.  He  could  decide  not  only  whether  the  plaintiff 
had  proved  the  truth  of  the  case,  or  the  defendant  the  truth  of 
the  defence  alleged  by  him,  but  also  whether  the  claim  or  the  de- 
fence was  valid  in  law. 

At  Common  Law  it  was  otherwise.  The  judge  at  nisi  prius  was 
a  commissioner  to  try  the  issues  of  fact  joined  between  the  parties 
as  appearing  upon  the  record,  and  to  direct  a  verdict  for  plaintiff 
or  defendant  accordingly.  He,  of  course,  had  power  to  decide 
questions  of  law  arising  incidentally  in  the  course  of  the  trial  of 
Uie  issues  of  fact,  and  in  many  other  ways  to  deal  with  mutters  of 
law ;  but  the  broad  question  whether  the  plaintiff's  claim,  assum- 
ing his  facts  proved,  is  good  in  law,  or  whether  the  defendant's 
defence^  if  true  in  fact,  is  good  in  law,  it  was  not  within  his  pro- 
vince to  determine.  Those  questions  could  be  brought  before  the 
Court  in  banc  by  demurrer,  or  by  motion  for  judgment  non  ob- 
stante veredicto,  and  sometimes  in  other  ways  ;  but  not  before  the 
judge  at  the  trial.  This  strict  separation  of  issues  of  law  from 
issues  of  fact  was  by  no  means  always  convenient.  J[t  is  often,  if 
not  generally  more  convenient  that  the  whole  of  the  law  of  the 
case  should  be  decided  when  the  facts  are  ascertained.  By  s.  29 
of  the  Act  of  1873,  ante^  p.  38,  every  commissioner  of  assize,  and 
by  8.  30,  ante^  p.  39,  a  judge  at  the  London  or  Middlesex  sittings, 
constitute  a  Court  of  the  High  Court. 

The  original  rule  above  set  out  left  three  courses  open  to  the 
judge  at  the  trial  of  an  action  : — (1.)  To  direct  judgment  to  be 
entered  for  the  party  entitled  to  it,  simply.  (2.)  To  direct  such 
judgment,  subject  to  leave  to  move  to  set  it  aside.  (3.)  To  direct 
that  no  judgment  be  then  entered,  and  leave  any  party  to  move 
for  judgment. 

Under  that  rule,  if  the  judge  took  either  of  the  two  latter 
courses,  the  motion  foUowingupon  it  was  to  be  made  to  a  Divisional 
Court.  And  s.  46  of  the  Act  of  1873  gave  the  judge  a  general 
power  to  reserve  any  question  for  a  Divisional  Court,  subject  only 
to  the  qualification  contained  in  s.  22  of  the  Act  of  1875,  ante^  p.  1 13, 

The  Act  of  1876  introduced  a  radical  change.  It  enacts,  s.  17, 
as  a  general  rule,  that  proceedings  in  an  action  arc  to  be  taken 
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rr.  22a>~ 
24. 


ConnserB 
<t|>eeches. 


Hearing  in 
eamerA. 


Ixifore  a  single  judge,  and  proceedings  subsequent  to  trial  before 
the  judge  who  tries  ;  leaving  it  to  be  settled  by  rules  what  matters 
might  still  be  taken  before  Divisional  Courts.  The  rules  of  Decem- 
ber, 1876,  were  framed  to  give  effect  to  this  enactment.  They 
contain  an  enumeration  of  the  matters  to  be  taken  before  Divi- 
sional Courts  :  O.  IiVIIa.^  jMifty  p.  415  ;  and  motions  for  judgment 
are  not  among  them.  The  above  rule,  one  of  those  of  the  same 
group,  accordingly  prescribes  the  courses  open  to  the  judge  at  the 
trial  of  an  action.  He  may  order  judgment  to  be  entered.  He 
may  adjourn  the  matter  for  further  argument ;  which  must  take 
place  before  himself.  He  may  leave  the  matter  at  large  for  either 
party  to  move  for  judgment  as  they  think  fit ;  in  which  case, 
again,  the  application  must  be  made  to  the  judge  himself.  There 
is  no  longer  any  power  to  leave  the  decision  of  the  case  to  a  Divi- 
sional Court.  And,  except  only  Where  the  case  is  tried  by  a  jury 
and  a  new  trial  is  desired,  the  tribunal  to  review  the  decision  of  a 
judge  at  a  trial  is  the  Court  of  Appeal,  not  a  Divisional  Court. 

When  judgment  is  ordei^,  where  the  registrar  or  other  officer 
to  enter  judgment  is  not  the  officer  at  the  trial  the  associate's 
certificate  will,  under  Rule  24  of  this  Order,  entitle  the  successful 
party  to  enter  judgment  accordingly.  See  0.  XIjl.,postf  p.  361. 
And  execution  may  issue  forthwith,  unless  execution  is  stayed : 
0.  XLII.,  r,  15,  pogt,  p.  .%7.  As  to  moving  for  a  new  trial  by  a 
\iATtj  dissatisfied,  see  0.  XXXIX, /^/w^,  p.  349.  And  as  to  when  a 
party  may  apply  to  the  Court  of  Appeal  to  set  aside  such  a  judg- 
ment and  enter  another,  see  O.  XL.,  r.  4a.,  2f(>ff,  p.  356. 

This  rule,  it  "will  be  observed,  applies  only  where  the  trial  is  of 
the  action.    A  trial  may  still  be  ordered  of  specific  issues  only. 

Where  specific  issues  are  submitted  to  a  juiy,  and  they  agree  in 
their  findings  on  some  of  the  issues,  but  cannot  agree  in  the  rest, 
the  judge  may  take  their  findings  on  those  as  to  which  they  are 
agreed  and  discharge  them  as  to  the  rest :  Afarsh  v.  Isaacs,  4? 
L.  J.  C.  P.  505,  C.  A. 

In  jury  cases  the  number  and  order  of  counsel's  8i)eeches  is  still 
regulated  by  s.  18  of  the  C.  L.  P.  Act,  1854.  As  to  the  Chancery 
Division  see  Kino  v.  Jtndkin,  6  Ch.  D.  at  p.  163  ;  and  Metzler  v. 
Wood,  26  W.  R.  125. 

Except  in  cases  affecting  lunatics  and  wards  of  court,  or  where 
the  old  ecclesiastical  procedure  continues,  there  is  no  power  for  a 
judge  to  hear  a  case  in  private.  It  must  be  tried  in  open  court. ; 
NagU'Gillnmn  v.  Christopher,  4  Ch.  D.  173  ;  and  O.  XXXVII., 
r.  1.    As  to  official  referees  see  O.  XXXVI.,  r.  31, 


A.  88. 

Entry  by 
imsociate. 


23.  Upon  every  trial  at  the  assizes,  or  at  the  London 
and  Middlesex  sitting  of  the  Queen's  Bench,  Common 
Pleas,  or  Exchequer  Division,  where  the  officer  present  at 
the  trial  is  not  the  officer  by  whom  judgments  ought  to  be 
entered,  the  associate  shall  enter  all  such  findings  of  fact 
as  the  judge  may  direct  to  be  entered,  and  the  directions; 
if  any,  of  the  judge  as  to  judgment,  and  the  certificates, 
if  any,  granted  by  the  judge,  in  a  book  to  be  kept  for  the 
purpose. 

As  to  certifying  for  a  special  jury,  see  6  Geo.  4,  c.  60,  s.  34. 

*•  **•  24.  If  the  judge  shall  direct  that  any  judgment  be 

'^"'**"'Sieiit.  entered  for  any  party  absolutely,  the  certificate  of  the 
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associate  to  that  effect  shall  be  a  sufficient  authority  to  the     Order 
proper  officer  to  enter  judgment  accordingly.    The  certifi-  ^??^ 
cate  may  be  in  the  Form  So,  15  in  Appendix  (B)  hereto.  "'^^ 

For  such  form,  sec  j»<w^,  p.  481,  No.  15. 

Foiroerly,  when  a  cause  was  entered  for  trial,  a  copy  of  the 
record  showing  the  issues  to  be  tried,  called  the  nisi  prius  record, 
was  deposited  with  the  officer.  After  the  trial  the  nisi  prius 
record  was  Indorsed  with  the  postea,  showing  the  result  of  the 
trial,  and  delivered  to  the  successful  party  as  soon  as  he  was  en- 
titled to  sign  judgment.  The  possession  of  the  postea  proved  his 
right  to  judgment,  and  was  the  warrant  to  the  pro{)er  officer  to 
enter  the  judgment.  There  is  now  no  nisi  prius  record,  though 
under  Kule  17  of  this  Oixlcr  copies  of  the  pleadings,  one  for  the 
use  of  the  judge,  are  to  be  depasited  on  entering  the  action  for 
trial.  The  certificate  providwi  by  these  rules  takes  the  place  of 
the  postea.    As  to  entry  of  judgment,  see  0.  XLI.,  post,  p.  361. 

25.  If  the  judge  shall  direct  that  any  judgment  be  *•  ^5. 
entered  for  any  party  subject  to  leave  to  move,  judgment  gubjlctto 
shall  be  entered  accordingly  upon  the  production  of  the  leave  to 
associate's  certificate.  •™°^^* 

This  rule  would  seem  now  to  have  no  operation  :  see  not«  to  r» 
22,  antef  p.  827. 

20.  The  Court  or  a  judge  may,  if  it  shall  appear  desir-  ^-  ^' 
able,  direct  a  trial  without  a  jury  of  any  question  or  issue  S^wfthout 
of  fact,  or  partly  of  fact  and  partly  of  law,  arising  in  any  jurj-. 
cause  or  matter  which  prenously  to  the  passing  of  the 
Act  could,  without  any  consent  of  parties,  be  tried  with- 
out a  jury. 

Under  this  rule,  in  any  action  which  would  formerly  have  been 
properly  brought  only  in  the  Court  of  Chancery,  and  in  which  no 
jiarty  would  have  liafl  an  absolute  right  to  a  jury,  it  is  now  in  the 
discretion  of  the  Court  to  allow  a  trial  by  jury  or  not  ;  and  the 
Court  of  Appeal,  as  a  rule,  will  not  interfere  with  the  discretion  of 
the  Court  below  :  Stcindcll  v,  Birmingham  Syndwatej  3  Ch.  D, 
127,  C.  A. ;  Itmton  v.  Tnhin,  10  Ch.  D.  558.  C.  A. :  Re  Martin,  30 
W.  R.  627,  C.  A. ;  sec  also  Clark  v.  Cooksan,  2  Ch.  D.  746, 
V.-C.  H, ;  We$t  v.  Whitty  4  Ch.  D.  631,  V.-C.  B. ;  Jiordier  v. 
Jiurrcll,  ibid,,  512,  M.  R. ;  Svkcg  v.  rirth,  46  L.  J.  Ch.  627, 
V.-C.  M.  ;  Garlinff  v.  Jloyds,  25  W.  R.  123,  V.-C.  H.  As 
to  the  principle  on  which  this  discretion  should  l>e  exercised,  see 
per  Jessel,  M.  R.,  in  Bordier  v.  Bnrrdl,  and  Be  Martin,  uh{ 
ftnpra;  Clemmtt  v.  Norrii,  6  Ch.  D.  121),  V.-C.  H.  ;  Pmrell  v. 
William*,  12  Ch.  D.  234,  Fry,  J.  Where  there  are  several 
defendants,  one  alone  cannot  insist  on  a  jury  trial  if  the 
others  do  not  also  desire  it,  but  this  does  not  interfere  with 
the  discretion  given  by  r.  27  :  MiTc1um«€  v,  Bamett,  47  L.  J. 
Ch.  689  ;  Back  v.  Ifay,  5  Ch.  D.  235.  In  the  following 
case  applications  for  a  jury  have  been  refused,  namely;  in 
an  action  to  restrain  a  nuisance  when  the  parties  had  agreed 
that  the  evidence  should  be  taken  by  affidavit :  Brook  v. 
^y*Hg^  8  Ch.  D.  510,  C.  A.  :  see  too  Dent  v.  tS&rereign  Life  Am, 
Co,,  27  W.  R.  379 ;  in  an  action  to  restrain  the  use  of  a  trade 
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Order      name  for  a  machine  and  for  the  infringement  of  a  trade  mark  : 

XXXVI.    Sinffcr  Manufacturing    Co,  v.   Loog^   11   Ch.  D.  656;    see  too 

rr.96— 29.  Spratt'*  Patent  v.  Ward  4'  «».,  11  'Ch.  D.  240  ;  in  an  action  to 

—     -      set  aside  an  agreement  which  the  plaintiff  had  been  induced  to 

enter  into  by  the  fraudulent  rcpresentatons  of  the  defendant : 

Rutton,  V.  Tohin^  10  Ch.  D.  558,  C.  A.  :  see  too  Hack  v.  //ay,  5 

Ch.  D.  235 ;   in  an  action  to  enforce  8i)ecific  i)erfonnance  of  a 

contract :    Pllley  v.  Baijlu,  5  Ch.  D.  241  ;    U»U  v.  Whclpton^  45 

L.  T.  39  ;  in  an  action  involving  title  to  land  and  a  right  of  way 

where  the  evidence  consisted  chiefly  of  convej'ances,  photographs, 

and  plans  :   Wcddcrhuriw  v.  Pickering,  13  Ch.  D.  769  ;  and  in  an 

action  to  restrain  the  publication  of  a  trade  libel :  Thvmas  v. 

Williams,  14  Ch.  D.  864. 


B.27. 

Order  for 
trial  bf 
Jury. 


S.  28. 

Trial  with 
OBsessorH. 


B.28. 

Order  for 
trial  on 
circuit  or 
London  or 
Middlesex 
BitUng. 


.See  note  to  Rule  2,  ante,  p.  317. 

27.  The  Court  or  a  judge  may,  if  it  shall  appear  either 
before  or  at  the  trial  that  any  i»3ue  of  fact  can  be  more 
conveniently  tried  before  a  jury,  direct  that  such  issue 
shall  be  tried  by  a  judge  with  a  jury. 

See  note  to  Rule  2,  ante,  p.  317,  and  to  the  last  rule,  and  for 
instances  where  the  rule  has  l)een  applied,  see  Watt  v.  White,  4 
Ch.  D.  631 ;  ClementM  v.  Xorris,  6  Ch.  D.  129  ;  PmvellY.  Williams, 
12  Ch.  D.  234  ;  Jenkins  v.  Harris,  14  Ch.  D.  674. 

28.  Trials  with  assessors  shall  take  place  in  such 
manner  and  upon  such  terms  as  the  Court  or  a  judge 
shall  direct. 

By  the  Act  of  1873;— 

[S.  56.  The  High  Court  or  the  Court  of  Appeal  may 
also,  in  any  such  cause  or  matter  as  aforesaid  in  which 
it  may  think  it  expedient  so  to  do,  call  in  the  aid  of 
one  or  more  assessors  specially  qualified,  and  try  and 
hear  such  cause  or  matter  wholly  or  partially  with  the 
aiisistance  of  such  assessors.  The  remuneration,  if  any, 
to  be  paid  to  such  ....  assessors  shall  be 
determined  by  the  Court.] 

This  section  does  not  take  away  the  right  of  a  party  to  have 
issues  of  fact  tried  by  a  jury  :  Sugg  v.  Silher,  1  Q.  B.  D.  362. 
See  Rule  2,  ante,  p.  317,  and  note  thereto. 

29.  In  any  cause  the  Court  or  a  judge  of  the  Division 
to  which  the  cause  is  assigned  may,  at  any  time  or  from 
time  to  time,  order  the  trial  and  determination  of  any 
question  or  issue  of  fact,  or  partly  of  fact  and  partly  of 
law,  by  any  commissioner  or  commissioners  appointed  in 
pursuance  of  the  29th  section  of  the  said  Act,  or  at  the 
sittings  to  be  held  in  Middlesex  or  London,  and  such 
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question  or  issue  shall  be  tried  and  determined  accord-     Order 

^  ^  rr.  29— 

See  8.  29  of  the  Act  of  1873,  a/Ue,  p.  38  ;   and  note  to  Rule  2,       ^^' 
aiUe,  p.  317. 

29a.  Where  in  any  action  in  the  Chancery  Division  the  E.  88a. 
action  or  any  question  at  issue  in  the  action  is  ordered  to  order  in 
be  tried  before  any  commissioner  or  commissioners  of  stdaioru 
assize,  or  at  the  London  or  Middlesex  sittings  of  arny^s^Jy-j 
Division  other  than  the  Chancery  Division,  the  order  r;  4.)      ' 
directing  such  trial  shall  state  on  its  face  the  reason  for 
which  it  is  expedient  that  the  action,  question,  or  issue 
should  be  so  tried  and  should  not  be  tried  in  the  Chancery 
Di\ision. 

This  last  rule  only  applies  where  a  special  order  is  made  by  a 
judge  of  the  Chancery  division  under  the  preceding  rule.  It  does 
.not  interfere  with  the  right  of  suitors  in  the  Chancery  Division, 
as  well  as  in  other  Divisions,  to  lay  their  place  of  trial  on  circuit, 
or  to  try  their  issues  of  fact  by  jury  at  the  London  or  Middlesex 
sittings  :  Warner  v.  Murdoch ^  4  Ch.  D,  750,  C.  A. ;  Hunt  v.  City 
ff  Lond»n  Real  Property  Co.,  3  Q.  B.  D.  19,  C.  A.  As  to  what 
are  sufficient  grounds  for  an  order  within  the  meaning  of  this 
rule,  and  as  to  the  form  of  the  order,  see  Wood  v.  Ilamhlet,  6 
Ch.  D.  113,  M.  R.  An  order  under  this  rule  will  not  be  made  if 
the  eflfect  would  be  to  delay  the  trial  unfairly  :  Lloyd  v.  Jonex,  7 
Ch.  D.  390,  Fry,  J. 

29aa.  The    business    to    be    referred  to   the  Official  B.  29aa. 
Eeferees  appointed  under  the  Supreme  Court  of  Judi-  Hotation 
cature  Act,  1873,  shall  be  distributed  among  such  official  SSf  refcreeH. 
referees  in  rotation  by  the  clerks  to  the  Registrars  of  the  (R-  «•  ^^ 
Supreme  Court,  Chancery  Division,  in  like  manner  in  all  r.^ui    '  ' 
respects  as  the  business  referred  to  conveyancing  counsel 
appointed  under  the  Act  of  the  15th  and  16th  Vict., 
cap.  80,  section  41,  is  directed  to  be  distributed  by  the 
second  of  the  Consolidated  General  Orders  of  the  Court 
of  Chancery. 

For  the  order  here  referred  to  see  Moi^n's  Acts  and  Orders,  p. 
383,  ed.  4. 

29b.  When  an  order  shall  have  been  made  referring  S.  89b. 
any  business  to  the  official  referee  in  rotation,  such  order,  indo«ement 
or  a  duplicate  of  it,  shall  be  produced  to  the  Registrar's  ^lith^^*^ 


name 


clerk,  whose  duty  it  is  to  make  such  distribution  as  afore-  /'i'jf'^^r- 
said ;  and  such  clerk  shall  (except  in  the  case  provided  June,'  \m 
for  by  Rule  29c  of  this  order)  endorse  thereon  a  note  '•  ^^'^ 
specifying  the  name  of  the  official  referee  in  rotation  to 
whom  such  business  is  to  be  referred ;  and  the  order  so 
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rr.29b— 
30. 

B.  290. 

Order  to 
refer  to 
particular 
uiticial 
referee. 

June,  1876, 
r.  Itf). 


S.  30. 

Trial  before 

referee. 

riBce. 


View, 


Order     indorsed  shall  be  a  sufficient  authority  for  the  official 
referee  to  proceed  with  the  business  so  referred. 

29c.  The  two  last  preceding  Rules  of  this  Order  are 
not  to  interfere  with  the  power  of  the  Court,  or  of  the 
judge  at  chambers,  to  direct  or  transfer  a  reference  to  any 
one  in  particular  of  the  said  official  referees,  where  it 
appears  to  the  Court  or  the  judge  to  be  expedient ;  but 
every  such  reference  or  transfer  shall  be  recorded  in  the 
manner  mentioned  in  Rule  2  of  the  second  of  the  said 
Consolidated  General  Orders,  and  a  note  to  that  effijct  be 
indorsed  on  the  order  of  reference  or  transfer;  and  in 
case  any  such  reference  or  transfer  shall  have  been  or 
shall  be  made  to  any  one  in  particular  of  the  said 
referees,  then  the  clerk  in  making  the  distribution  of  the 
business  according  to  such  rotation  as  aforesaid  shall 
have  regard  to  any  such  reference  or  transfer. 

30.  Where  any  cause  or  matter,  or  any  question  in  any 
cause  or  matter,  is  referred  to  a  referee,  he  may,  subject 
to  the  order  of  the  Court  or  a  judge,  hold  the  trial  at  or 
adjourn  it  to  any  place  which  he  may  deem  most  con- 
venient, and  have  any  inspection  or  view,  either  by  him- 
self or  with  his  assessors  (if  any),  which  he  may  deem  ex- 
pedient for  the  better  disposal  of  the  controversy  before 
him.  He  shall,  unless  otherwise  directed  by  the  Court  ot 
a  judge,  proceed  with  the  trial  de  die  in  diem,  in  a  similar 
manner  as  in  actions  tried  by  a  jury. 

The  provision  as  to  sitting  de  die  in  diem  is  directoiy  :  Hobin* 
son  Y.  RobiMon,  35  L.  T.  337. 
By  the- Act  of  1873  ;— 

[S,  oG.  Subject  to  any  Rules  of  Court  and  to  such  right 
as  may  now  exist  to  have  particular  cases  submitted  to 
the  verdict  of  a  jury,  any  question  arising  in  any  cause 
or  matter  (other  than  a  criminal  proceeding  by  the 
Crown)  before  the  High  Court  of  Justice  or  before  the 
Court  of  Appeal,  may  be  referred  by  the  Court  or  by 

.  any  Divisional  Court  or  judge  before  whom  such  cause 
or  matter  may  be  pending,  for  inquiry  and  report  to 
any  official  or  special  referee,  and  the  report  of  any 
such  referee  may  be  adopted  wholly  or  partially  by  the 
Court,  and  may  (if  so  adopted)  be  enforced  as  a  judg- 
ment by  the  Court.  The  remuneration  (if  any)  to  be 
paid  to  such  special  referees  ....  shall  be*  deter- 
mined by  the  Court.] 

R«ferenee  of  [S.  57.  In  any  cause  or  matter  (other  than  a  criminal 
Su«  for"'       proceeding  by  the  Crown)  before  the  said  High  Court 


Hitting  de 
die  in  diem. 


Reference 
toT  Inquiry 
and  report. 


r.  80. 
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in  which  all  parties  interested  who  are  under  no  dis-  _Ordjw 
ability  consent  thereto,  and  also  without  such  consent 
in  any  such  cause  or  matter  requiring  any  prolonged 
examination  of  docmnents  or  accounts,  or  any  scientific 
or  local  investigation  which  cannot,  in  the  opinion  of 
the  Court  or  a  judge,  conveniently  be  made  before  a 
jury,  or  conducted  by  the  Court  through  its  other 
ordinary  officers,  the  Court  or  a  judge  may  at  any  time, 
on  such  terms  as  may  be  thought  proper,  order  any 
question  or  issue  of  fact  or  any  question  of  account 
arising  therein  to  be  tried  either  before  an  official 
referee,  to  be  appointed  as  hereinafter  provided,  or 
before  a  special  referee  to  be  agreed  on  between  the 

Eartics ;  and  any  such  special  referee  so  agreed  on  shall 
ave  the  same  powers  and  duties  and  proceed  in  the 
same  manner  as  an  official  referee.  All  such  trials 
before  referees  shall  be  conducted  in  such  maimer  as 
may  be  prescribed  by  Rules  of  Court,  and  subject 
thereto  in  such  manner  as  the  Court  or  judge  ordering 
the  same  shall  direct.] 

See  note  to  s.  57,  antfij  p.  64.  The  power  to  refer  questions  of 
acconnt  under  this  section  are  co-extensive  with  the  powers  given 
by  8.  3  of  the  C.  L.  P.  Act,  1854  ;  and  when  the  Court  can  com- 
pulsorily  refer  questions  of  account  it  may  also  refer  all  the  other 
issues  of  fact  in  the  action  :   Ward  v.  Pilley^  5  Q.  B.  D.  427,  C.  A. 

[S.  58.  In  all  cases  of  any  reference  to  or  trial  by  referees  powot  of 
under  this  Act  the  referees  shall  be  deemed  to  be "  *^*'*' 
officers  of  the  Court,  and  shall  have  such  authority 
for  the  purpose  of  such  reference  or  trial  as  shall  be 
prescribed  by  Rules  of  Court  or  (subject  to  such  Rules) 
by  the  Court  or  judge  ordering  such  reference  or  trial ; 
and  the  report  of  any  referee  upon  any  question  of  fact 
on  any  such  trial  shall  (unless  set  aside  by  the  Court) 
be  equivalent  to  the  verdict  of  a  jury.] 

[S.  59.  With  respect  to  all  such  proceedings  before  ^^^^  °' 
referees  and  their  reports,  the  Court  or  such  judge  as  ^''^ 
aforesaid  shall  have,  in  addition  to  any  other  powers, 
the  same  or  the  like  powers  as  are  given  to  anv  Court 
whose  jurisdiction  is  hereby  transferred  to  the  said 
High  Court  with  respect  to  references  to  arbitration 
and  proceedings  before  arbitrators  and  their  awards 
respectively,  by  the  Common  Law  Procedure  Act, 
1854.] 

The  provisions  of  the  C.L.  P.  Act,  1854,  with  respect  to  arbitra- 
tions are  contained  in  ss.  3  to  17.    They  are  as  foUows  :— 
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Order 

CXZVl 

r.80. 


Queattniii  of 
account. 


or  i«tfue. 


8.  3.  "  If  it  be  made  appear,  at  any  time  after  the  issuing  of  the 
writ,  to  the  satisfaction  of  the  Court  or  a  judge,  upon  the 
application  of  either  party,  that  the  matter  in  dispute  con- 
sists wholly  or  in  part  of  matters  of  mere  account,  which 
cannot  conyeniently  be  tried  in  the  ordinary  way,  it  shall 
be  la^-ful  for  such  Court  or  judge,  upon  such  application,  if 
they  or  he  think  fit,  to  decide  such  matter  in  a  summary 
manner,  or  to  order  that  such  matter,  either  wholly  or  in 
part,  be  referred  to  an  arbitrator  appointed  by  the  parties, 
or  to  an  officer  of  the  Court,  or  in  country  causes  to  the 
judge  of  any  County  Court,  upon  such  terms  as  to  costs 
and  otherwise  as  such  Court  or  judge  shall  think  reasonable ; 
and  the  decision  or  order  of  such  Court  or  judge  or  the 
award  or  certificate  of  such  referee,  shall  be  enforceable  by 
the  same  process  as  the  findiDg  of  a  jury  upon  the  matter 
referred." 

This  is  repealed  as  to  County  Court  Judges  by  21  k  22  Vict, 
c.  74,  s.  5.  As  to  the  classes  of  cases  to  which  the  section  applies, 
see  note  on  the  section  in  Day's  C.  L.  P.  Acts,  p.  264,  ed.  4  ;  and 
Ward  V.  Pilley,  5  Q.  P.  D.  427,  C.  A.  ;  where  Clow  v.  Harper,  3 
Ex.  D.  198,  C.  A.,  was  Dot  referred  to. 

8.  4,  "  If  it  shall  appear  to  the  Court  or  a  judge  that  the  allow- 
ance or  disallowance  of  any  jmrticular  item  or  items  in 
such  account  depends  upon  a  question  of  law  fit  to  be 
decided  by  the  Court,  or  uix>n  a  question  of  fact  fit  to  be 
decided  by  a  jury,  or  by  a  judge  ujwn  the  consent  of  both 
parties  as  hereinbefore  provided,  it  shall  be  lawful  for  such 
Court  or  judge  to  direct  a  case  to  be  stated,  or  an  issue  or 
issues  to  he,  tried  ;  and  the  decision  of  the  Court  upon  such 
case,  and  the  finding  of  the  jury  or  judge  upon  such  issue 
or  issues  shall  be  taken  and  acted  upon  by  the  arbitrator 
as  conclusive." 


Arbitrator 
may  state 
tsase. 


Reference  at 
trial. 


8.  5.  "It  shall  be  lawful  for  the  arbitrator  upon  any  com- 
pulsory reference  under  this  Act,  or  u]x>n  any  reference  by 
consent  of  parties  where  the  submission  is  or  may  be  made 
a  rule  or  order  of  any  of  the  Superior  Courts  of  Law  or 
Equity  at  Westminster,  if  he  shall  think  fit,  and  if  it  is 
not  provided  to  the  contrary,  to  state  his  award,  as  to  the 
whole  or  any  part  thereof,  in  the  form  of  a  special  case  for 
the  opinion  of  the  Court,  and  when  an  action  is  referred, 
judgment,  if  so  ordered,  may  be  entered  according  to  the 
opinion  of  the  Court." 

See  Rule  34,  ])09tj  p.  341.  Error  did  not  lie  from  the  decision 
of  the  Court  upon  a  case  so  stated.  But  sec  now  s.  19  of  the 
Act  of  1873,«;»fr,  p.  13 ;  and  Jonv»  v.  Victoria  Grating  J)vck  Co., 
2  Q.  B.  D.  314 ;  Mirabita  v.  Imperial  Ottoman  Banit,  22  SoL 
Journal,  237,  C.  A. 

This  section  applies  to  arbitrations  under  the  Lands  Clauses  Act, 
1845 :  Jihod&s  v.  Airedale  CtmtvtuHoners,  1  C.  P.  D.  380,  C.  A. ; 
see  too  marhtrtoH  v.  HaiUngdean  Local  Board,  48  L.  J.,  C.  P.  451. 

s.  6.  "If  upon  the  trial  of  any  issue  of  fact  by  a  judge  under 
this  Act  it  shall  a])pear  to  the  judge  that  the  questions 
arising  thereon  involve  matter  of  account  which  cannot 
conveniently  be  tried  before  him,  it  shall  be  lawful  for  him. 
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at  his  discretion,  to  order  that  such  matter  of  account  be      Order 
referred  to  an  arbitrator  appointed  by  the  parties,  or  to    XXZVI. 
an  officer  of  the  Court,  or,  in  country  causes,  to  a  judge  of      r.  30. 
any  County  Court,  upon  such  terms  as  to  costs  and  other-  —    - 
wise  as  such  judge  shall  think  reasonable ;  and  the  award 
or  certificate  of  such  referee  shall  have  the  same  effect 
as  hereinbefore  provided  as  to  the  award  or  certificate  of  a 
referee  before  trial;   and  it  shall  be  competent  for  the 
judge  to  proceed  to  try  and  dispose  of  any  other  matters  in 
question  not  referred  in  like  manner  as  if  no  reference  had 
been  made." 

This  section  is  repealed  as  to  County  Court  judges  by  21  &  22 
Vict.  c.  74,  8.  5.  See  also  the  larger  provision  of  ss.  56  and  57  of 
the  Act  of  1873,  set  out  above. 

8,  7.  "  The  proceedings  upon  any  such  arbitration  as  aforesaid  ProceedingK 
shall,  except  otherwise  directed  hereby  or  by  the  submission  on  reference. 
or  document  authorising  the  reference,  be  conducted  in  like 
manner,  and  subject  to  the  same  rules  and  enactments,  as 
to  the  power  of  the  arbitrator  and  of  the  Court,  the  attend- 
ance of  witnesses,  the  production  of  documents,  enforcing 
or  setting  aside  the  award,  and  otherwise,  as  upon  a  refer- 
ence msude  by  consent  under  a  rule  of  Court  or  judge *s 
order." 

This  section  and  the  next  are  coextensive  with  s.  5,  and  their 
provisions  apply  to  references  by  consent :  Be  Morris^  6  E.  &  B. 
883.  As  to  the  attendance  of  witnesses  and  the  production  of 
documents  before  an  arbitrator,  see  3  &  4  Will.  4,  c.  42,  s.  40 ;  and 
App.,  Form  H.,  No.  22,  post^  p.  585. 

8.  8.  '*  In  any  case  where  reference  shall  be  made  to  arbitration  Power  to 
as  aforesaid,  the  Court  or  a  judge  shall  have  power  at  any  remit  to 
time,  and  from  time  to  time,  to  remit  the  matters  referred,  "'»*trator. 
or  any  or  either  of  them,  to  the  reconsideration  and  rede- 
termination of  the  said  arbitrator,  upon  such  terms,  as  to 
costs  and  otherwise,  as  to  the  said  Court  or  judge  may  seem 
proper." 

8  9.  "  All  applications  to  set  aside  any  award  made  on  a  com-  getting 
pulsory  reference  under  this  Act  shall  and  may  be  made  wide  awanl. 
within  the  first  seven  days  of  the  term  next  following  the 
publication  of  the  award  to  the  parties,  whether  made  in 
vacation  or  term  ;  and  if  no  such  application  is  made,  or  if 
no  rule  is  granted  thereon,  or  if  any  rule  granted  thereon  is 
afterwards  discharged,  such  award  shall  be  final  between 
the  parties." 

See  Meroier  v.  Pepperellf  19  Ch.  D.  58,  as  to  notice  of  motion. 

a  10.  "  Any  award  made  on  a  compulsory  reference  under  this  Enforce- 
Act  may,  by  authority  of  a  judge,  on  such  terms  as  to  him  ment 
may  seem  reasonable,  be  enforced  at  any  time  after  seven 
days  from  the  time  of  publication,  notwithstanding  that  the 
time  for  moving  to  set  it  aside  has  not  elapsed." 

8. 11.  **  Whenever  the  parties  to  any  deed  or  instrument  in  SubmiBninn 
writing  to  be  hereafter  made  or  executed,  or  any  of  them,  and  power 
shall  agree  that  any  then  existing  or  future  differences  be-      ^^'' 
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Order  tween  them  or  any  of  them  shall  1x5  referred  to  arbitration, 

XXXYI.  and  any  one  or  more  of  the  (mrties  so  agreeing,  or  any  per- 

r.  80.  sou  or  persons  claiming  through  or  under  him  or  them,  snail 

■ nevertheless  commence  any  action  at  law  or  suit  in  equity 

against  the  other  party  or  parties,  or  any  of  them,  or  against 
any  person  or  persons  claiming  through  or  under  him  or 
them  in  resi)ect  of  the  matters  so  agreed  to  be  referred,  or 
any  of  them,  it  shall  be  lawful  for  the  Court  in  which 
action  or  suit  is  brought,  or  a  judge  thereof,  on  application 
by  the  defendant  or  defendants,  or  any  of  them,  after 
api)earance  and  before  plea  or  answer,  upon  being  satisfied 
that  no  sufficient  i"eason  exists  why  such  matters  cannot  be 
or  ought  not  to  l)e  referred  to  arbitration  acconling  to  such 
agreement  as  aforesaid,  and  that  the  defendant  was  at  the 
time  of  the  bringing  of  such  action  or  suit,  and  still  is, 
ready  and  willing  to  join  and  concur  in  all  acts  necessary 
and  pro])er  for  causing  such  matters  so  to  be  decided  by 
arbitration,  to  make  a  rule  or  order  staying  all  proceedings 
in  such  action  or  suit,  on  such  terms  as  to  costs  and  other- 
wise as  to  such  Court  or  judge  may  seem  fit ;  provided 
always,  that  any  such  i-ule  or  oitler  may  at  any  time  after- 
wards be  dischai^ged  or  varied  as  justice  may  require." 

Sec  Plercy  v.  Ymmg^  14  Ch.  D.  200.  C.  A.,  as  to  revocation  of  a 
submission  ;  and  Itandall  v.  ThomjMon,  1  Q.  B.  D.  748,  C.  A.,aa  to 
stay  of  proceedings.  An  agreement  to  refer  disputes  to  a  foreign 
tribunal  is  within  this  section  :  Zatr  y,  Garrett ^  8  Ch.  D.  26. 

Single  s.  12.  *'  If  in  any  case  of  arbitration  the  document  authorizing 

nrbitratpr.  the  reference  provide  that  the  reference  shall  be  to  a  single 

arbitrator,  and  all  the  jMirties  do  not,  after  differences  have 
arisen,  coi»cur  in  the  api)ointracnt  of  an  arbitrator ;  or  if 
any  a])pointed  arbitrator  refuse  to  act,  or  l^ecome  incai>able 
of  acting,  or  die.  and  the  tenns  of  such  document  do  not 
show  that  it  was  intended  that  such  vacancy  should  i»ot  be 
supplied,  and  the  i)artie8  do  not  concur  in  api)oiuting  a  new 
one ;  or  if,  where  the  i)arties  or  two  arbitrators  are  at 
liberty  to  apjxnnt  an  umpire  or  third  arbitrator,  such  parties 
or  arbitrators  do  not  appoint  an  umpire  or  thiiti  arbitrator ; 
or  if  any  appointed  umpire  or  third  arbitrator  refuse  to  act, 
or  become  incapable  of  acting,  or  die,  and  the  terms  of  the 
document  authorizing  the  reference  do  not  show  that  it  was 
intended  that  such  a  vacancy  should  not  be  supplied,  and 
the  parties  or  arbitratora  respectively  do  not  appoint  a  new 
one  ;  then  in  every  such  instance  any  party  may  serve  the 
remaining  parties  or  the  arbitrators,  as  the  case  may  be, 
with  a  written  notice  to  apix)int  an  arbitrator,  umpire,  or 
third  arbitrator  i-espectively ;  and  if  within  seven  clear 
days  after  such  notice  shall  have  been  served,  no  arbitrator, 
umpire,  or  third  arbitrator  be  appointed,  it  shall  be  laiK'ful 
for  any  judge  of  any  of  the  Superior  Courts  of  Law  or 
Equity  at  Westminster,  upon  summons  to  be  taken  out  by 
the  party  having  served  such  notice  as  aforesaid,  to  appoint 
an  arbitrator,  umpire,  or  third  arbitrator  as  the  case  may 
be,  and  such  arbitrator,  umpire,  and  third  arbitrator  re- 
spectively shall  have  the  like  power  to  act  in  the  reference 
and  make  an  award  as  if  he  had  been  appointed  by  consent 
of  all  parties." 
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8.  13.  "When  the  reference  is  or  is  intended  to  be  to  two     Ordtr 
urbitratorK,  one  appointed  by  each  i>arty,  it  shall  be  lawful  XXXVI. 
for  either  yariyf  iu  the  case  of  the  death,  refusal  to  act,  or     r.  80. 

incapacity  of  any  arbitrator  appointed  by  him,  to  substitute 

a  new  arbitrator,  unless  the  document  authorizing  the  refer-  Two  arbi- 
ence  show  that  it  "was  intended  that  the  vacancy  should  not  i?i^*'  # 
be  supplied  ;  and  if  on  such  a  reference  one  party  fail  to  o^^, 
appoint  an  arbitrator,  either  originally  or  by  way  of  substi- 
tution as  aforesaid,  for  seven  clear  days  after  the  other  party 
shall  have  appointed  an  arbitrator,  and  shall  have  served 
the  party  so  failing  to  appoint  with  notice  in  writing  to 
make  the  appointment,  the  party  who  has  apix>inted  an 
arbitrator  may  appoint  such  arbitrator  to  act  as  sole  arbi- 
trator in  the  reference,  and  an  award  made  by  him  shall  be 
binding  on  both  parties  as  if  the  appointment  had  been  by 
consent ;  provided,  however,  that  tne  Court  or  a  judge  may 
revoke  such  appointment  on  such  terms  as  shall  seem  just." 

s.  14.  "When  the  reference  is  to  two  arbitrators,  and  the  terms  Umpire, 
of  the  document  authorising  it  do  not  show  that  it  was 
intended  that  there  should  not  be  an  umpire,  or  provide 
otherwise  for  the  appointment  of  an  umpire,  the  two  arbi- 
trators may  appoint  an  umpire  at  any  time  within  the  period 
during  which  they  have  power  to  make  an  award,  unless 
they  be  called  upon  by  notice  as  aforesaid  to  make  the 
appointment  sooner." 

s.  15.  "  The  arbitrator  acting  under  any  such  document  or  com-  Time  for 
pulsory  order  of  reference  as  aforesaid,  or  under  any  order  making 
referring  the  award  back,  shall  make  his  award  under  his  ***'^ 
hand,  and  (unless  such  document  or  onler  respectively  shall 
contain  a  different  limit  of  time)  within  three  months  after 
he  shall  have  heen  appointed,  and  shall  have  entered  on  the 
reference,  or  shall  have  been  called  upon  to  act  by  a  notice 
in  writing  from  any  mrty,  but  the  parties  may,  by  consent 
in  writing  enlarge  the  term  for  making  the  award  ;  and  it 
shall  be  lawful  for  the  Superior  Court  of  which  such  sub- 
mission, document,  or  order  is  or  may  be  made  a  rule  or 
order,  or  for  any  judge  thereof,  for  good  cause  to  be  stated 
in  the  rule  or  order  for  enlargement,  from  time  to  time  to 
eulaige  the  term  for  making  the  award  ;  and  if  no  period 
be  stated  for  the  enlargement  in  such  consent  or  order  for 
enlai^gement,  it  shall  be  deemed  to  be  an  enlargement  for 
one  month  ;  and  in  any  case  where  an  umpire  shall  have 
been  appointed,  it  shall  be  lawful  for  him  to  enter  on  the 
reference  in  lieu  of  the  arbitrators,  if  the  latter  shall  have 
allowed  their  time  or  their  extended  time  to  expire  without 
m^ing  an  award,  or  shall  have  delivered  to  any  party  or 
to  the  umpire  a  notice  in  writing  stating  that  they  cannot 
agree." 

8.  16.  "  When  any  award  made  on  any  such  submission,  docu-  Award  for 
ment  or  onler  of  reference  as  aforesaid,  directs  that  [losses-  land, 
sion  of  any  lauds  or  tenements,  capable  of  being  the  subject 
of  an  action  of  ejectment  shall  be  delivered  to  any  party, 
either  forthwith  or  at  any  future  time,  or  that  any  such 
])arty  is  entitled  to  the  ixMsession  of  any  such  lands  ortene- 
mer.'ts,  it  shall  be  lawful  for  the  Court  of  which  the  docu« 
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Makin;; 
agrecm«*nt 
or  HubiniH- 
hion  a  rulo 
of  court. 


Order  mcnt  authorizing;  the  reference  is  or  is  made  a  rule  or  order 

XXXYI.  to  order  any  party  to  the  reference  who  shall  be  in  possession 

r.  80.  of  any  Huch  lands  or  tenements,  or  any  })er8on  in  possession 

of  the  same  claiming  under  or  i)ut  in  possession  l>y  him 

since  the  niakin<;;  of  thcdocument  authorizing  the  ivfei-cncc. 
to  deliver  possession  of  the  same  to  the  i»arty  entitletl 
thereto,  pursuant  to  the  awnnl.  and  such  mlc  or  order  to 
deliver  ])ossession  shall  have  the  effect  of  a  judgment  in 
ejectment  against  every  such  party  or  i)ei'son  named  in  it. 
and  execution  may  issue,  and  ]M)ssessioii  shall  l)e  delivered 
by  the  sheriff  as  on  a  judgment  in  ejectment. 

R.  17,  "  Every  agreement  or  submission  to  arbitmtion  by  consent, 
whether  by  deed  or  instnnnent  in  writing  not  under  seal, 
may  Ix;  made  a  nUc  of  any  one  of  the  Superior  Courts  of 
Law  or  Equity  at  Westminster,  on  the  application  of  any 
{)arty  thereto,  unless  such  agreement  or  submission  contain 
wonls  pur|K)rting  that  the  parties  intend  that  it  should  not 
))e  made  a  rule  of  court  ;  and  if  in  any  such  agreement  or 
submission  it  is  ])rovided  that  the  same  shall  or  may  be 
made  a  rule  of  one  in  particular  of  such  Suixjvior  Courts,  it 
may  be  matle  a  nile  of  that  Cf)urt  oidy  ;  and  if  when  there 
is  no  such  provision  a  cjise  Ihj  stated  in  the  award,  for  the 
opinion  of  one  of  tlie  Superior  C'ourts.  and  such  Court  Ix; 
sjiecitietr  in  the  awani,  and  the  document  authorizing  the 
reference  have  not.  Ixjfore  the  pu))licatio]i  of  the  award  to 
the  i)artie8  Ixieu  made  a  rule  of  court,  such  docujneut  may 
Ixj  made  a  nde  only  of  the  Court  sixjcified  in  the  award  : 
and  when  in  any  case  the  document  authorizing  the  reference 
is  or  has  been  made  a  nile  or  onler  of  anv  r»ne  of  such 
Superior  Courts,  no  other  of  such  Courts  shall  have  any 
jurisdiction  to  entertain  anj'  motion  resixscting  the  arbitra- 
tion or  award." 

The  proper  course  now,  it  seems,  is  to  make  the  submission  and 
not  the  award  a  rule  of  court  :  Jom'*  v.  Janes,  H  Ch.  D.  593,  C.  A. 
This  may  be  done  by  an  ex  parte  application  at  chambera  :  lie 
Davey,  49  L.  J.  Ch.  568,  C.  A.  As  to  enforcing  the  award  in  a  refe> 
rence  by  consent,  sec  JoncM  v.  Wcilgvrood*  19  Ch.  D.  56,  Chitty,  J. 
Revocfttion.  A  submission  which  can  merely  Ikj  made  a  rule  of  court  under 
section  17  is  not  thereby  rendered  irrevocable  uniler  3  &  4,  WilL  4, 
c.  42,  8.  29  :  that  section  applying  only  to  a  submission  by  rule  of 
court  in  an  action,  or  a  submission  containing  an  agreement  that 
it  may  be  made  a  rule  of  court  :  MHU  v.  Baylet/,  2  H.  &  C.  36  : 
Thommtn  v.  AnderguH,  L.  R.  9  Eq.,  523,  V.-C.  M. ;  Jle  lUm»t  and 
Meier,  L.  R.  6  C.  P.  212.  Ilamlall  v.  Thowpmn.  1  Q.  B.  D.  748, 
C.  A.  A  general  agreement  to  refer  future  differences  as  opposetl 
to  a  submission  of  an  existing  dispute  to  a  ])articular  arbitrator 
cannot,  it  seems,  be  revoked  by  one  jiartv  alone  :  Piercyv.  Yanny, 
14Ch.  D.200,C.A. 

For  a  form  of  reference  by  consent  in  an  action,  see  App.  H., 
No.  22,  jfOMt,  p.  585. 

Piactlct.  ■  The  practice  of  arbitration  has  long  been  in  use ;  being  governed 
by  the  statute  just  set  out,  as  well  as  others.  An  arbitrator  has 
always  been,  and  still  is,  a  person  to  whose  absolute  decision  a 
matter  is  referred  ;  and  his  judgment  is  final,  and  without  ap]ieal, 
either  upon  grounds  of  fact  or  of  law.  The  Judicature  Acts  and 
Rules  have  made  no  change  in  the  law  of  arbitration  uiion  this 
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point  :  Cm'iMank  v.  Flttafinff  Bath«  Co,,  1  C.  P.  D.  260 ;  Lloyd     Order 
V.  Znr/*,  2  Ex.  D.  7.  XXZTZ. 

The  Court  has  power  by  injunction  to  restrain  an  unfit  or      r.  80. 

incompetent  person  from  acting  as  arbitrator :  Beddow  r,  Beddofty 

9  Ch.  D.  89,  M.  R. 

Three  kinds  of  references  to  arbitmtion  are  in  habitual  use 
(besides  those  under  the  Lands  Clauses  Acts,  and  other  Acts  of 
the  same  class)  : — 

First. — References  to  arbitration,  by  consent,  of  controversies  as 
to  which  no  action  or  suit  is  pending,  but  in  which,  if  the 
conditions  of  the  Acts  be  complied  iftith,  the  submission 
may  be  made  a  rule  of  court,  and  the  award  may  be  en- 
forced under  9  &  10  Will.  3,  c.  15,  and  wee.  17  of  the  C.  L.  P. 
Act,  1854,  supra,. 

Secondly. — References  of  actions  by  consent  of  the  parties. 

Such  i-cfcrcnces  have  usually  taken  one  or  another  of  three 
forms  :  The  submission  has  been  of  the  action  simply  ;  or  of  the 
action  and  all  matters  in  difference,  so  as  to  refer  all  conti-oversies 
though  not  included  in  the  action ;  or  of  the  action  and  all 
matters  in  difference,  with  power  to  say  what  shall  be  done,  so  as 
to  enable  the  arbitrator  not  only  to  determine  rights  or  award 
damages,  as  the  case  may  be,  but  to  direct  the  doing  of  such  acts 
as  may  be  desirable.  As  to  the  time  for  moving  to  set  aside  an 
award,  see  ante^  p.  37. 

Thirdly. — Compulsoiy  references  to  the  Mastei-s  in  cases  in 
which  the  matter  in  dispute  consists  wholly  or  in  part  of 
matters  of  mere  account,  under  ss.  3  to  10  of  the  C.  L.  P. 
Act,  1854,  supra. 

There  is  nothing  in  the  Judicature  Acts  or  Rules  to  take  away 
the  power  of  compulsory  reference  to  a  Master  under  the  last« 
mentioned  sections  ;  and  the  decision  of  the  Master  under  such  a 
reference  is  still  final :  Cruikshank  v.  Floating  Baths  Co,,  1 
C.  P.  D.  260,  and  see  Form  H.  No.  33,  post,  p.  592. 

The  Act  of  1873,  s.  56,  ante,  p.  63,  introduces  a  new  kind  of  Refe»ee««id 
reference — new  at  least  in  most  Divisions  of  the  Court— under  5J|^j,^ 
which  the  refeitje  is  not  to  decide  but  to  report ;  as  matters 
rcfeiTcd  to  chambers  by  the  Court  of  Chancery  are  reported  upon. 
If  a  question  be  referred  for  inquiry  and  rejwrt  under  this  section 
it  is  expressly  provided  that  the  Court  may  or  may  not  adopt  the 
rejwrt  of  the  referee  :  see  Mayor  of  Birmingham  v.  Allen^  W.  N, 
1877,  p.  190,  M.  R.  ;  Mellin  v.  Monico;  Pont  if  ex  v.  Severn; 
jAtngman  v.  East,  3  C.  P.  D.  142.  C.  A. 

Sec.  57  of  the  Act  of  1873,  ante,  p.  63,  again  provides  for  yet 
another  kind  of  reference.  Under  it.  the  referee  is  not,  as  under 
the  previous  section,  merely  to  report  facts,  so  as  to  enable  the 
Court  to  deteimine  the  issues  ;  he  is  to  tiy  the  issues  referred  to 
him.  The  section  authorizes  a  reference,  mthvnt  consent,  of  question 
or  issues  where  the  matter  involves  any  prolonged  examination 
of  documents  or  accounts,  or  any  scientific,  or  local  investigation, 
which  cannot  conveniently  be  made  before  a  jurj'  or  conducted 
by  the  Court  thrriugh  its  other  ordinary  officers.  It  authorises  a 
reference,  fvith  consent,  of  any  question  or  issue  of  fact,  or  any 
question  of  account.  Where  the  Court  can  compulsorily  refer  a 
questif>n  of  account  in  an  action  it  may  at  the  same  time  refer  all 
the  other  issu&s  in  the  action  :  }\'ard  v.  Pilley,  5  Q.  B.  D,  427, 
C  A.,  but  SCO  Clow  v.  Harper,  3  Kx.  1).  198,  C.  A.    There  is  no 
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Order      power  under  this  Bcction,  even  with  consent,  to  refer  the  action, 
XXXTI.    nor  anything  except  the  questions  or  issues  of  fact  arising  in  it, 
r.  80—88.  or  some  of  them  :  Mellin,  v.  JLmicro,  3  C.  P.  D.  142.  C.  A. 

Under  neither  kind  of  reference  has  the  rcfcnxjc  any  ])ower  to 

direct  judgment  to  l)c  entered  ;  that  is  for  the  court  :  Ibid. 

The  rejwrt  on  a  reference  under  s.  56  is,  by  the  terms  of  that 
section,  subject  to  review.  The  finding  of  a  refcixje,  on  a  reference 
under  s.  57.  is,  by  s.  58,  antf,  p.  64,  equivalent  to  the  veixlict 
of  a  juiy,  and  may  be.  reviewed  and  set  aside  as  a  venlict  may  : 
Ibid. 

Notwithstanding  the  wide  language  of  some  of  the  Rules  of 
Court  (see  rr.  2,  3,  4,  5,  of  this  Onler ;  and  0.  XL.  rr.  2  and  3,  po»t, 
p.  355)  it  is  now  decided,  that  the  rules  are  not  to  be  construed 
as  giving  any  jwwer  of  sending  matters  to  a  referee,  either  com- 
pulsorily  or  by  consent,  beyond  that  conferred  by  sections  56  and 
57  just  considered  :  Ibid, 

a  a  referee  states  a  case  or  finiis  the  facts  specially,  the  Court 
may  require  his  reasons  and  explanations,  and  if  necessary  send 
the  matter  back  to  him  or  another  referee  :  r.  34,  poMt. 

The  trial  of  an  action  by  a  referee  is  to  be  conducted  in  the 
same  manner  as  1x;fore  a  judge,  and  he  is  to  have  the  same 
authority  as  a  judge  :  rr.  31  and  32,  infra. 

It  has* been  held  that  an  application  to  review  the  finding  of  a 
referee  under  the  Judicature  Acts  must  be  supjwrted  by  evidence, 
on  affidavit  or  othemiise,  of  the  proceedings  Ixjfore  him.  Counsel 
who  ap]x:arcd  before  him  cannot  move  on  his  own  statement  : 
Stubbn  V.  Ihyh,  2  Q.  B.  D.  124.  As  to  time  for  moving,  see  SnUi- 
vfinT.  Rivinfftan,  28  W.  R.  372  ;  as  to  notice  of  motion,  see  Grnvett 
v.  Taylor,  27  W.  R.  412  ;  and  livrrard  v.  CalliMher.  19  Ch.  D.  644. 

The  provision  in  r.  30,  tntpra,  directing  a  refeitie  to  sit  de  die  in 
diem  is  directory  only  ;  non-compliance  with  it  is  not  a  ground 
for  setting  aside  his  finding  :  liobin^on  v.  IfobiMon,  35  L.  T.  337, 
C.  P.  D. 

As  to  fees  u}xm  proceedings  before  official  referees,  see  Order  of 
24th  April,  1877,^w#f,  p.  669. 

31.  Subject  to  any  order  to  be  made  by  the  Court  or 
judge  ordering  the  same,  evidence  shall  be  taken  at  any 
trial  before  a  referee,  and  the  attendance  of  witnesses  may 
be  enforced  by  subpoena,  and  every  such  trial  shall  be 
conducted  in  the  same  manner,  as  nearly  as  circumstances 
will  admit,  as  trials  before  a  judge  of  the  High  Court, 
but  not  so  as  to  make  the  tribunal  of  the  referee  a  public 
Court  of  Justice. 

To  compel  the  attendance  of  a  witness  l)efore  an  arbitrator  it 
has  hitherto  been  necessary  to  obtain  a  judge's  order  under  3  &  4 
WiU,  4,  c.  42,  s.  4.  See  0.  XXXVII.,  r.  l,po«t,  p.  340,  as  to  evidence. 

^'  ^'  82.  Subject  to  any  such  order  as  last  aforesaid,  the 

fSm!^  **'  referee  shall  have  the  same  authority  in  the  conduct  of 

any  reference  or  trial  as  a  judge  of  the  High  Court  when 

presiding  at  any  trial  before  him. 

This  rule  doas  not  give  him  authority  to  enter  judgment  : 
MclliH  v.  Mtmiro,  3  C.  P.  D.  142,  C.  A. ;  or  to  order  the  ])roduction 
of  documents  :   DaitriUier  v.  Myn»,  17  Ch.  P.  346.  M,  R.     For 


S.81. 
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the  purpose  of  obtaining:  production  application  should  be  made     Order 
at  judge's  Chambers  :  IhUt,  XXXVI. 

rr.88— 94 

83.  Nothing  in  these  Rales  contained  shall  authorise 

any  referee  to  commit  any  person  to  prison  or  to  enforce  *•  88. 
any  order  by  attachment  or  othenvise.  refeS^to  '" 

84.  The  referee  may,  before  the  conclusion  of  any  trial 
before  him,  or  by  his  report  under  the  reference  made  to  ^'  ^' 
him,  submit  any  question  arisiny  therein  for  the  decision  ^Z!*^ 
of  the  Court,  or  state  any  facts  specially,  mth  power  to  tJie  ca^- 
Court  to  draw  inferences  therefrom,  and  in  any  such  case 

the  order  to  be  imtde  on  such  submission  or  statement  shall 
be  entered  as  the  Court  may  direct;  and  tlie  Court  shall 
have  power  to  require  any  eiplaimtion  or  reasons  from  the 
referee,  and  to  remit  the  cause  or  matter,  or  any  part 
thereof  for  re-tial  or  further  consideration  to  t?ie  same  or 
any  other  referee. 

Rule  84  is  hereby  annulled,  and  the  following  shall  s.  34. 
stand  in  lieu  thereof  : —  (r.  s.  c.,^ 

The  referee  may,  before  the  conclusion  of  any  trial  r.  6.)  ' 
before  him  or  by  his  report  under  the  reference  made  to  R«port  of 
him,  submit  any  question  arising  therein  for  the  decision 
of  the  Court,  or  state  any  facts  specially,  with  power  to 
the  Court  to  draw  inferences  therefrom,  and  in  any  such 
case  the  order  to  be  made  on  such  submission  or  state- 
ment shall  be  entered  as  the  Court  may  direct ;  and  the 
Court  shall  have  power  to  require  any  explanation  or  Powen  of 
reasons  from  the  referee,  and  to  remit  the  cause  or*^"^ 
matter,  or  any  part  thereof,  for  re-trial  or  further  con- 
sideration to  the  same  or  any  other  referee ;  or  the  Court 
may  decide  the  question  referred  to  any  referee  on  the 
e\idence  taken  before  him,  either  mth  or  without  addi- 
tional evidence  as  the  Com*t  may  direct. 

The  iKJwers  given  by  tills  nile  are  analogous  to,  but  more  exten- 
sive than  those  conferred  by  8.  5  of  the  C.  L.  P.  Act,  1854,  anfey 
p.  334.  That  section  simply  enabled  an  arbitrator  to  state  his 
award  as  to  the  whole  or  any  part  thereof  in  the  form  of  a  8i')ecial 
case  for  the  opinion  of  the  Court.  And  the  Court  could  only  deal 
with  the  case  as  stated.  Under  this  rule  the  Court  may  require  of 
the  referee  explanations  or  reasons,  or  send  the  matter  l)ack  for 
re-trial  or  reconsidemtinn,  and  to  another  referee  if  it  thinks  fit. 
The  Court,  too,  may  enter  the  order  of  the  Court  as  it  thinks  fit. 

See  also  s.  58  of  the  Judicature  Act.  1873,  anff%  p.  64,  and  note 
to  Rule  30.  antr^  p.  338,  as  to  the  control  of  the  Court  over  referees. 

Under  the  original  rule  the  Court  had  no  iwwer  to  vary  the 
report  of  the  referee.  It  could  only  remit  the  matter  to  him  : 
DHHkirk  Colliery  Co.  v.  Lt-ter,  9  Ch.  D.  20,  C.  A.  The  last  clause 
of  the  new  rules  supplies  this  omission.  As  to  applications  to  vary 
a  referee*8  report,  sec  He  BtooU^  45  L.  T,  172. 
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Order  ORDER  XXXVII. 

Evidence  Generally. 


amioAtioD. 


B.  1.  1.  In  the  absence  of   any    ajj^reement    between  the 

^jde  of  parties,  and  subject  to  these  Rules,  the  witnesses  at  the 
eviidence  at  trial  of  any  actiou  or  at  any  assessment  of  damac?es,  shall 
trial.  \yQ  examined  yivA  voce  and  in  open  court,  but  the  Court 

or  a  judge  may  at  any  time  for  sufficient  reason  order 
that  any  particular  fact  or  facts  may  be  proved  by  affi- 
davit, or  that  the  affidavit  of  any  witness  may  be  read  at 
the  hearinfc  or  trial,  on  such  conditions  as  tlie  C^ourt  or 
judge  may  think  reasonable,  or  that  any  witness  whose 
attendance  in  Court  ought  for  some  sufficient  cause  to  be 
dispensed  with,  be  examined  by  inteiTogatories  or  other- 
wise before  a  commissioner  or  examiner;  pro\ided  that 
where  it  appeai-s  to  the  Court  or  judge  that  the  other 
party  bond  fide  desires  the  production  of  a  Antness  for 
croMjx-^  cross-examination,  and  that  such  witness  can  be  produced, 
an  order  shall  not  be  made  authorising  the  evidence  of 
such  witness  to  be  given  by  affidavit. 

By  the  Act  of  187ri,  in  substitution  for  s.  72  of  the  Act  of 
1873  :— 

[S.  20,  Nothing  in  this  Act  or  in  the  firet  schedule 
hereto,  or  in  any  Rules  of  Court  to  be  made  under 
this  Act,  save  as  far  as  relates  to  the  power  of  the 
Court  for  special  reasons  to  allow  depositions  or  affi- 
davits to  be  read,  shall  aflFect  the  mode  of  giving  evi- 
dence by  the  oral  examination  of  witnesses  in  trials  by 
jury,  or  the  rules  of  evidence,  or  the  law  relating  to 
jurymen  on  juries.] 

As  to  taking  evidence  by  affidavit  by  consent,  see  the  next 
Order. 

As  to  depositions,  see  Rule  4  of  this  Order,  and  notes  thereto. 

In  Patthon  v.  Wooler^  1  Ch.  D.  464,  Bacon,  V.-C,  ordered  a 
party  who  unreasonably  refused  to  admit  evidence  by  affidavit  to 
pay  the  costs.  The  agreement  to  try  on  affidavit  must  be  a  f  onnal 
consent  in  writing :  New  WestminJiter  Brewery  Co.  v.  Hannah, 
1  Ch.  D.  278,  V.-C.  H.  The  fact  that  an  affidavit  has  been  used 
on  motion,  or  other  interlocutory  application,  gives  no  right  to 
read  it  at  the  trial:  Perkin*  v.  Slntrr,  1  Ch.  D.  83,  V.-C.  H.; 
Blaekhum  Union  v.  Brooht.  7  Ch.  D.  <;8,  Fry,  J.  Proof  of  a  will 
in  solemn  form  by  affidavit  was  refused,  though  the  property  wa<* 
very  small,  and  none  of  the  parties  cite  I  had  appeared  :  Cbok  v. 
IbmllnJton,  24  W.  R.  851.  P.  D.  See  also  Brmrn  v.  WhUr,  24 
W.  R.  450,  M.  R. ;  Be  Woollei/g  TmxU,  Ihid,,  783,  V.-C.  H.     In 


or 
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AtU»rn4'^y'Oeneral  v.  Mftfo/HfUtaa  Jfeiil/rat/  Co,,  5  J5x.  D.  218,      Order 
C.  A.,  the  Court  declined  to  allow  an  infoimation  against  the  ZXXVII. 
company  to  recover  passenger  duty  to  be  tried  on  affidavit.  rr.  1— 8b. ' 

As  to  affidavits  in  Admiralty  actions,  see   I'he  Sfaetoria,  2 

P.  D.  3. 

Fresh  evidence  may  pro))erly  be  admitted  at  any  stage  of  an 
action,  when  a  party  has  been  taken  by  surprise :  Big»hy  v. 
Dielt^HsaH,  4  Ch.  D.  24,  C.  A.  As  to  fresh  evidence  before  the 
Court  of  Appeal,  see  0.  LVllI.,  r.  o,  and  note  thereto,  j?osff  p.  421, 

The  rule  is  that  witn&sses  are  to  Ih^  examined  Yivi  voce  and  in 
open  court :  Warjwr  v.  Momcm,  16  Ch.  D.  at  p.  101.  For  the  ex- 
ceptions, see  O.  XXXVI.,  r.  31.  Rule  4  of  this  order,  and  the  special 
proceedings  referretl  to  in  Nagh-Qillman  v.  Cltriitoplwi',  4  Ch.  D. 
173,M.  R.,  at  p.  17ri. 

2.  Upon  any  motion,  petition,  or  summons  evidencxi  B.  2. 
may  be  ffiven  by  affidavit ;  but  the  Court  or  a  jud^e  may,  K^nUence  on 
on  the  application  of  either  party,  order  the  attendance  ^titSn 
for  cross-examination  of  the  jDerson   making  any  such  awmwions. 
affidavit. 

CroHs-ezaminatidU  in  tlic  case  provided  for  by  this  rule  was 
formerly  in  Chancery  ])efore  an  examiner,  under  15  &  16  Vict.  c. 
86,  s.  40.     See  Morgan's  Acta  and  OiyIci-h,  J).  193,  ecL  4. 

As  to  evidence  by  affidavit  on  a  motion  for  judgment  under  0. 
XL.,  see  Ellh\.  Jiohin*,  30  L,  J.  Ch.  .•)12,  V.-C.  H.,  wd  tju.  ?  . 

3.  AffidavitA  shall   be  confined  to  sucli  facts  as  the  B.  8. 
witness  is  able  of  his  own  knowledge  to  prove,  except  Affidavit, 
on  interlocutory  motions  on  which  statements  as  to  his  ^"*  '^"w^. 
belief,  with  the  grounds  thereof,  may  Ix)  admitted.     The 

costs  of  every  affidavit  which  shall  unnecessarily  set  forth 
matters  of  hearsay,  or  argumentative  matter,  or  copies  of 
or  extmctft  from  documents,  shall  lie  paid  by  the  party 
fiHnjf  the  same. 

Rce  Gllhrrt  v.  Endeuu,  \)  Ch.  D.  at  j))*.  2(i6,  267,  C.  A.,  as  to  what 
constitutes  an  interlocntoiy  motion  for  the  purpose  of  i-endering 
ndniisjsible  affidavits  as  to  information  or  Iwlicf. 

The  iK)wer  given  by  the  Inst  clause  t)f  this  rule,  may,  in  the 
abseucc  of  any  special  oirler  of  the  Court  or  judge,  be  exei*ci«<od  by 
the  taxing  officer  :  R.  S.  C.  (Costn),  r.  18.  yw*^  ]).  466. 

3a.  Every   affidavit  shall    1k»  drawn   up   in   the  first  B.  3a. 
jierson,  and  shall  Ix?  divided  into  jmi-agraphs,  and  every  p«™>  of 
])aragraph  shall  Ix?  numliercd  consecutively,  and  as  nearly  *    ^   ' 
!i8  may  Ik?  shall  be  confined  to  a  distinct  portion  of  the  April',  isso, 
subject.     Every  affidavit    shall    l)e   HTitten   or    printed  '•  ^--^ 
bookwise.     Xo  (josts  shall  l)e  allowed  for  any  affidavit  or 
part  of  an  affidavit  substantially  de|iartin^  from  this  rule.  B.  8b. 

Description 

3b.  Everj*  affidavit  shall  state  the  description  and  tme  J? de'J^DTnt 
place  of  abode  of  the  deix)ncnt.  toiiestateii. 

(R.  H.  c, 
Ajml,  1R.«0. 
r.  l.t.) 
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Order  3c.  In  every  affidavit  made  by  two  or  more  deponents 
^^^"*  the  names  of  the  several  persons  making  the  affidavit 
"'_^r^'  shall  be  inserted  in  the  jurat,  except  that  if  the  affidavit 
S.  So.  of  all  the  deponents  is  taken  at  one  time  by  the  same 
Affidavits  officer  it  shaU  be  sufficient  to  state  that  it  was  sworn  by 
made^by  two  ^^^j^  ^^^  ^^j,^  ^^  ^^^  «  above-named  "  deponents. 

deponents. 

M^^\  ^880  ^^'  ^^'^^  affidavit  shall  be  filed  in  the  Central  Office, 
r.  14.)  '  There  shall  be  appended  to  every  affidavit  a  note  showing 
K.  3d.        on  whose  behalf  it  is  filed. 

Affidavit  to 

lie  tiled.  By  rule  3  of  R.  S.  C,  May  1880,  so  much  of  this  nile  as  requires 

(R.  S.  C,       aflSclavits  to  be  filcl  in  the  Central  Office  shall  not  apply  to  affi- 

April,  1880,   davits  required  to  be  filed  in  a  District  Re«»istry.     See  antf^  0. 

r.  15.)  XXXV.,  r.  1«,  p.  316. 

B.  8e.  3e.  No  affidavit  having  in  the  jurat  or  body  thereof 

Alterations  any  interlineatioiis,  alteration,  or  erasure  shall  without 

(R.V  c?     leave  of  the  Court  or  a  judo^e  be  read  or  made  use  of  in 

April,  1880,  any  matter  depending  in  Court  unless  the  interlineation 

'*  ^^'^         or  alteration  (other  than  by  erasure)  is  authenticated  by 

the  initials  of  the  officer  taking  the  affidavit,  or,  if  taken 

at  the  Central  Office,  either  by  his  initials  or  by  the 

stamp  of  that  office,  nor  in  the  case  of  an  erasure,  unless 

the  words  or  figures  appearing  at  the  time  of  taking  the 

affidavit  to  be  written  on  the  erasure  are  re-written  and 

signed  or  initialled  in  the  margin  of  the  affida\it  by  the 

officer  taking  it. 

B.  8f.  8f .  Where  an  affidavit  is  sworn  by  any  person  who 

AJBjdRviteby  appears  to  the  officer  taking  the  affidavit  to  oe  illiterate, 
penions.       the  officcr  shall  certify  in  the  jurat  that  the  affida\nt  was 
(R.  8.  c,     read  in  his  presence  to  the  deponent,  that  the  deponent 
Aprn^  1880,  gg^jjjg^j  perfectly  to  understand  it,  and  that  the  deponent 
made  his  or  her  signature  in  the  presence  of  the  officer. 
No  such  affidavit  shall  be  used  in  evidence  in  the  absence 
of  this  certificate,  unless  the  Court  or  a  judge  is  other- 
wise satisfied  that  the  affidavit  was  read  over  to  and 
apparently  perfectly  understood  by  the  deponent. 

B.  8g.  3g.  In  cases  in  which  by  the  present   practice  an 

2ffldA?ite  **'  original  affidavit  is  allowed  to  be  used,  it  shall  before  it 
ftDd  use  of    is  used  be  stamped  with  a  proper  filing  stamp,  and  shall 

(HT***  **^  ^^®  ^^^^  ^^^^  ^^  ^^  "^^  ^  delivered  to  and  left  with 

April*  1880,  the  proper  officer  in  Court  or  in  Chambers,  who  shall  send 

'•  *®'         it  to  the  Central  Office.    An  office  copy  of  an  affidavit 

may  in  all  cases  be  used,  the  original  affidavit  having 

been  previously  filed  in  the  Central  Office,  and  the  copy 

duly  authenticated  with  the  seal  of  that  office. 
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The  following  notice  fis  to  affidavits  has  been  issued  from  the     Order 
Central  Office :  See  Solicitors'  Jimrml,  24  July,  1880 :—  XXXVII. 

r.  8g. 
Xotioe  as  to  Affidavits,  


General  Directions  as  to  Starching  for  Affidavits. — All  affi-  Central 
davits  filed  in  the  Central  Office  are  deposited  in  the  affidavit  ^^^^^^ 
room  and  entered  in  the  index  books  under  the  initial  letter  of  d|^^^' 
the  suit  or  matter  in  which  the  affidavit  is  used.    There  are  two 
distinct  sets  of  index  books : 

(1.)  Affidavits  filed  in  this  office  by  the  parties  themselves,  and 
(2.)  Affidavits  transmitted  from  court   or   chambers  or   the 

master's  office  which  are  usually  received  the  day  after 

they  have  be^n  used ; 

But  affidavits  used  on  application  in  the  Common  Law  Chambers 
and  in  court  may  have  been  filed  in  the  first  instance  in  this 
office  and  office  copies  of  them  used  on  the  application,  in  which 
case  the  original  affidavit  would  be  in  the  index  book  (No.  1).  An 
affidavit  not  found  in  the  index  book  (No.  2)  of  affidavits  trans- 
mitted should  be  searched  for  in  the  index  book  (No.  1).  Affi- 
davits filed  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions,  previous  to  the  6th  of  April,  1880,  have  been  deixMited 
in  the  i^davit  office. 

/*  Answer  to  Interrogatories  or  of  Disrutrery  of  Documents, — 
Every  affidavit  in  answer  to  interrogatories  shall,  when  tendered 
for  filing,  be  plainly  marked  on  the  outside  by  the  party  filing  it 
with  the  capital  letter  A.,  and  every  affidavit  of  the  discovery  of 
documents  shall,  in  like  manner,  be  marked  with  the  capital 
letter  D.,  and  notice  shall  lie  given  to  the  clerk  receiving  such 
^davit  that  it  is  an  affidavit  in  answer  to  interrogatories  or  of 
documents  (as  the  case  may  be) ;  unless  this  be  done,  the  affi- 
davits may  be  overlooked  in  searches  made  for  the  purpose  of 
giving  certificates. 

Stamps, — All  adhesive  Btami)s  must  be  put  on  the  first  page  of 
the  affioavit  in  the  margin. 

Exhibits, — Exhibits  should  be  annexed,  when  practicable, 
between  the  leaves  of  the  affidavit  for  better  security. 

Bills  of  Sale  Affidavits, — Affidavits  used  on  application  in 
court  or  at  chambers  respecting  bills  of  sale  are  filed  in  each  case 
under  the  name  of  the  party  by  whom  the  bill  is  given. 

Election  Petition  Affi^^^vits, — Affidavits  used  on  applications 
under  the  Election  Petition  Act  are  filed  under  the  name  of  the 
])etitioner. 

Office  Copies  left  to  he  Examined  and  Marked,  —All  office  copies 
left  to  be  marked  must  be  stamped  at  the  rate  of  2d.  per  folio, 
and  must  have  indorsed  on  the  outside  the  name  of  the  solicitor 
who  will  call  for  them.  Where  they  are  left  after  the  original 
has  been  filed,  the  party  leaving  them  must  search  the  index  for 
the  index  number  of  the  original  and  the  year  in  which  it  was 
filed,  which  must  be  indorsed  on  the  back  of  the  copy. 

Beitpeaking  Copies  to  he  made  in  the  Office, — Where  office  copies 
are  required  to  be  made  in  the  office  the  party  besp^ddng  such 
copy  must  fill  up  on  the  printed  (blue)  bespeak  form  necessary 
particulars,  including  the  number  of  the  affidavit  in  the  index 
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Ordtr     book,  which  he  most  ascertain  for  himsell    The  stamps  in  |>ay- 
ment  of  such  copies  must  be  left  pinned  on  the  bespeak  fonn. 

Pro<lu43tng  Affidavits  from  the  j{ffidarU  Offi^ce  htfivre  a  Jmlge  or 
Master,  and  in  Court. — Where  it  is  required  to  produce  afUdavitn 
already  on  the  file,  before  a  judge  or  maMter  in  chambers,  the  i»Tty 
must  fill  up  the  fwhite)  bespeak  form,  and  leave  it  with  the  officer 
(where  practicable)  the  day  before  such  affidavit  is  required. 
Pursuant  to  rule  51  of  the  Rules  of  April,  1880,  no  original  affidavit 
which  is  on  the  file  can  be  piYtduced  in  any  court  without  an  order 
from  a  judge  or  master,  but  office  copies  may  be  used. 

Bef wring  to  ^{l/idaritM  ou  the  File  for  the  purpose  ofdratring 
the  Order. — ^Where  an  affidavit  has  to  be  refciTcd  to  in  an  oitier,  ii 
will  be  sufficient  if  the  parties  produce  at  the  summons  and  oitler 
desk  a  certificate  of  filing  from  the  affidavit  office,  where  forms  of 
certificate  are  supplied.  These  must  be  filled  up  by  the  i)arty,  and 
hiuided  to  the  filing  clerk  to  be  sealed. 

Inspeetli^  Original  Ajfidatits. — \Yhcn  it  is  desiiied  to  inspect 
any  original  affidavit,  a  fee  of  Is.  (stamped  on  a  '*  search  praecipe  ") 
must  be  paid,  and  on  no  account  is  the  affidavit  to  be  removed 
from  the  office,  or  to  be  marked  or  written  upon  ;  when  done  witli 
it  should  be  returned  to  the  officer. 

Altering  Office  Copies, — No  alteration,  interlineation,  or  erasure 
shall  on  any  account  be  made  upon  any  office  copy  which  has  been 
iMued  from  this  office. 

H.  4.  4.  The  Court  or  a  judge  may,  in  [any]  cause  or  matter 

DqwtiUoiu  where  it  shall  appear  necessary  for  the  purposes  of  justice, 
make  any  order  for  the  examination  upon  oath  l)ef ore  any 
officer  of  the  Court,  or  any  other  person  or  persons,  and 
at  any  place,  of  any  witness  or  person,  and  may  order  any 
deposition  so  taken  to  be  filed  in  the  Court,  and  may 
empower  an;^  party  to  any  such  cause  or  matter  to  gii-e 
such  deposition  in  evidence  therein  on  such  terms,  if  any, 
as  the  Court  or  a  judge  may  direct. 

This  rule  is  a  repetition  in  somewhat  different  language  of  the 
1  Will.  IV.  c.  22,  s.  4,  the  statute  under  which  the  Common  Law 
Courts  had  power  to  order  the  depositions  of  witnesses  to  be  taken. 

In  the  Common  Law  Courts,  witnesses  have  been  examined 
before  the  trial : 

1.  When  within  the  jurisdiction  ; 

2.  When  out  of  the  jurisdiction. 

Within  the  jurisdiction,  depositions  have  been  taken  when  it 
has  been  shown  that  a  necessary  witness  was  either  going  abroa:!, 
or  was  from  illness,  age,  or  other  infirmity,  likely  to  be  unable  to 
attend  the  trial 

Commissions  to  examine  witnesses  abroad  have  lieen  issued 
whenever  such  examination  lias  been  shown  to  be  necessary  for 
the  pur)x>ses  of  justice. 

As  to  the  practice  under  1  Will.  IV.  c.  22,  see  Chitty^s  Archbold, 
329,  et  seq.j  ed.  12. 

A  deposition  to  be  used  under  this  order  must  be  printed,  unless 
otherwise  oxdexed,  or  unless  it  has  been  previously  used  in  manu- 
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script :  B.  S.  C.  (Ckwts),  Os.  I.  and  II.,  poitt,  p.  444.  As  to  the 
mode  of  printing,  delivery  of  copies,  costs,  &c.,  see  Ibid.  0.  V. 

In  the  M.  Moxham,  1  P.  D.  107,  C.  A.,  the  Judge  of  the  Admi- 
ralty  and  the  Court  of  Appeal  refused  to  issue  a  commission  to 
Spain  to  prove  the  Spanish  Law,  in  the  al^sence  of  anything  to 
Hhow  that  it  could  not  rea'Iily  l)e  proved  by  witnesses  at  the  trial. 
A  commission  to  examine  witnesses  abroad  will  be  refused  if  it  is 
not  asked  for  in  reasonable  time  :  Uteuart  v.  Gladstone^  7  Ch.  D. 
:t94.  As  to  examining  the  plaintiff  by  commission,  see  Banqne 
Franeo-Egyptlenne  y.  iMUctier,  28  W.  R.  133. 

The  examination  of  a  witness  dc  bene  esse  under  this  rule  will 
be  ordered  whenever  justice  seems  to  require  it.  His  evidence 
should  not  be  taken  ex  parte  :  Warner  v.  Mo»se»,  16  Ch.  D.  100, 
C.  A. 

An  eicamiuer's  office  is  not  a  public  court.  There  is  no  right  to 
admit  any  one  but  the  jmrties,  their  counsel,  and  solicitora  or 
agents  :  Br.  Western  of  Canada  Oil  Co.,  25  W.  R.  787,  M.  R. 

In  Bolton  v.  Bolton,  2  Ch.  D.  217,  Hall,  V.-C,  aUowed  a  depo- 
sition te  be  read  though  not  taken  down  in  the  examiner's  hand- 
writing ;  contrary  to  the  former  Chancery  practice  under  15  &  16 
Vict^  c.  86,  s.  32  ;  Morgan,  187.  In  the  Common  Law  Courts  this 
was  never  required. 

As  to  the  practice  in  Chancery  l>efore  the  Judicature  Acts,  sec 
Dan.  Ch.  Pr.,  p.  814,  ed.  5  ;  and  13  k  16  Vict.  c.  86,  w.  31,  32. 
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ORDER  XXXVIII. 
Evidence  by  Affidavit. 


1.  Within  fourteen  days  after  a  consent  for  taking  S.  1. 
evidence  by  affidavit  as  between  the  plaintiff  and  the  Trial  on 
defendant  has  been  given,  or  within  such  time  as  the  iStatirg 
parties  may  agree  upon,  or  a  judge  in  Chambei's  may  affl<i«viti. 
allow,  the  plaintiff  shall  file  his  affidavits  and  deliver  to 
the  defendant  or  his  solicitor  a  list  thereof. 

This  Order  is  founded  on  the  former  practice  in  Chancery  under 
15  &  16  Vict.  c.  86,  8.  15,  and  Chan.  Cons.  Old.  XXXIII.,  Rules 
4  to  8  :  see  Morp^an's  Acts  and  Orders,  pp.  169,  533,  ed.  i  ;  Dan. 
Ch.  Pr.,  p.  722,  ed.  5. 

The  ^aitlian  ad  litem  of  an  infant  has  power  to  consent  under 
this  rule :  Knatohbull  v.  Fimle,  1  Ch.  D.  604  M.  R. 

By  0.  XXXVII.,  r.  1,  ante,  p.  342,  subject  to  the  qualifications 
therc  stated,  the  evidence  in  an  action  cannot  be  taken  by  affi. 
davit  wthout  consent.  The  effect  of  these  Oixlers  njx)n  affidavit 
evidence  is  very  material. 

In  the  Common  Law  Courts  such  evidence  was  not  in  use  at  all 
upon  the  trial  of  a  cause.  It  may  for  the  futuix;  be  used  by  con- 
sent, subject  to  the  provisions  of  this  Order. 

In  the  Court  of  Chancery  it  h&s  been  the  kind  of  evidence 
urdinarily  used.  For  the  future  it  can  only  be  adopted  by  con- 
sent at  the  trial  of  an  action. 
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Order         As  to  the  effect  of  these  rules  see  notes  to  the  last  Order,  and  O. 

xxxyni.  XXXVI.  r.  6. 


rr.  1—4. 


B.S. 

Defendant's 
afflda^its. 


An  affidavit  sworn  before  the  partner  of  the  plaintiff *8  solicitor 
is  inadmissible :  Duke  of  Northumberland  v.  Ultdd,  7  Ch.  D.  777. 

Where  a  consent  to  take  evidence  by  affidavit  does  not  in  terms 
limit  the  evidence  to  affidavits,  a  deponent  may  be  further  ex- 
amined viv&  voce  at  the  hearing :  Olouop  v.  Ue»tan  Local  Board, 
26  W.  R.  433. 

2.  The  defendant  within  fourteen  days  after  delivery 
of  suoh  list,  or  within  such  time  as  the  parties  may  agree 
upon,  or  a  judge  in  chambers  may  allow,  shall  file  his 
affidavits  and  deliver  to  the  plaintiff  or  his  solicitor  a  list 
thereof. 


B.  8.  3.  Within  seven  days  after  the  expiration  of  the  said 

AffldttTita  in  fourteen  days,  or   such    other   time   as  aforesaid,  the 

"^**         plaintiff  shall  file  his  affida^^ts  in  reply,  which  affidavits 

shall  be  confined  to  matters  strictly  in  reply,  and  shall 

deliver  to  the  defendant  or  his  solicitor  a  list  thereof. 

In  Peacock  v.  Harper,  7  Ch.  D.  648,  it  was  held  by  Hall,  V.-C, 
notwithstanding  the  words  of  this  rule,  that  confirmatory  affi- 
davits may  be  used  in  reply ;  see  too  Gilbert  v.  Cknnedy  Opera 
Co,,  16  Ch.  D.  100  V.  C.  B. 

An  affidavit  which  transgresses  this  rule  by  introducing 
irrelevant  matter  cannot  be  struck  off  the  file,  but  will  be  disre- 
garded, ikid. 


Croaa-ez- 
amination. 

Notice  to 

amine. 


4.  When  the  evidence  is  taken  by  affidavit,  any  party 
desiring  to  cross-examine  a  deponent  who  has  made  an 
affidavit  filed  on  behalf  of  the  opposite  party,  may  serve 
upon  the  party  by  whom  such  amdant  has  been  filed,  a 
notice  in  writing,  requiring  the  production  of  the  depo- 
nent for  cross-examination  before  the  Court  at  the  trial, 
such  notice  to  be  served  at  any  time  before  the  expiration 
of  fourteen  days  next  after  the  end  of  the  time  allowed 
for  filing  affidavits  in  reply,  or  within  such  time  as  in  any 
case  the  Court  or  a  judge  may  specially  appoint;  and 
unless  such  deponent  is  producea  accordingly,  his  affidavit 
shall  not  be  uised  as  evidence  unless  by  the  special  leave 
of  the  Court.  The  party  producing  such  deponent  for 
cross-examination  shall  not  be  entitled  to  demand  the 
expenses  thereof  in  the  first  instance  from  the  party 
requiring  such  production. 

This  rule  is  founded  on  the  General  Order  in  Chancery  of  5 
Feb.  1861,  r.  19  ;  Morgan's  Acts  and  Orders,  p.  626,  ed.  4. 

The  fact  that  a  witness  has  disobeyed  an  oi^er  to  attend  and  be 
cross-examined  is  not  ground  for  striking  his  affidavit  off  the  file ; 
because  by  this  rule  it  can  only  be  used  by  special  order  : 
Meyriek  v.  James,  46  L,  J.  Ch.  579,  M.  R. 

8ee  form  of  notice,  B.  No.  21,  post,  p.  484. 
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5.  The  party  to  whom  such  notice  as  is  mentioned  in     Order 
the  last  preceding  Rule  is  given,  sliall  be  entitled  to  com-  ^^^J^i^' 
pel  the  attendance  of  the  deponent  for  cross-examination    "'   ' 

in  the  same  way  as  he  might  compel  the  attendance  of  a  B.  5. 
witness  to  be  examined.  compeiung 

ftttendanco 

6.  When  the  evidence  in  any  action  is  under  thisB^e. 
Order  taken  by  affidavit,  such  evidence  shall  be  printed,  N?tt<» «»' 
and  the  notice  of  trial  shall  be  given  at  the  same  time  or 
times  after  the  close  of  the  evidence  as  in  other  cases  is 

by  these  Rules  provided  after  the  close  of  the  pleadings. 

Affidavit  evidence  taken  under  this  Order  is  to  be  printed  by 
the  jHtrtu-g :  R.  S.  C.  (Costa),  O.  V.,  jwnt^  p.  605  :  where  see  as  to 
printing,  delivery  of  copies,  costs,  kc.  By  O.  11.,  Ibid.,  affidavits 
need  not  be  printed,  if  they  have  been  previously  used  in  manu- 
script. 

As  to  the  time  for  giving  notioe  of  trial,  see  0.  XXXVI.  rr.  3 
and  4,  «»//*,  p.  319. 

Any  other  affidavit  than  those  required  by  this  rule  to  be 

Srinted  mav  be  printed,  either  by  consent,  or  by  an  order : 
I.  S.  C.  (Costs),  0.  III.,/w<  p.  604. 

The  provision  of  this  rule  as  to  time  does  not  apply  to  exclude 
the  use  of  affidavits  made  after  notice  of  trial  under  a  judge  s 
order  :  Warlwj  v.  Lacet/,  24  W.  R.  318,  M.  R. 


ORDER  XXXIX.  ^5^ 


Motion  for  New  Trial. 

1.  A  parti/  desirous  of  obtaining  a  new  trial  of  any  B.  1. 
cause  tried   in  the   Queen^s    Bench,   Common  Pleas,  or  Motion  m 
Exchequer  Divisions  on  which  a  verdict  has  been  found  by  "^^  ''^***  * 
«  P^ry^  or  by  a  judge  witlwut  a  jury,  must  apply  for  tlie 
same  to  a  Dmsianal  Court  by  motion  for  an  order  calling 
upon  the  opjwsite  party  to  s/iow  cause  at  the  expiration  of 
eight  days  from  the  date  of  the  order ^  or  so  soon  after  as 
the  case  can  be  heard,  why  a  new  trial  should  iwt  be 
directed.    Such  motion  shall  be  made  mthin  four  days 
after  the  trial,  if  the  Divisional  Court  is  t/ieti  sitting,  or 
mthin  the  first  four  days  after  the  commencement  of  the 
sitting  of  the  Divisional  Court  next  after  tfie  trial,  or 
within  such  extended  time  as  the  Court  or  a  judge  nmy 
allow. 
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Ordtr 
XZZIX. 
rr.  i,  la. 


B.  1. 

Application 
fur  new  trial: 
to  what 
Court. 

• 

Dec.  187U, 
r.  5.) 


B.la. 

Mothn. 
Tinw  to 
Move, 

(R.  S.  C 
I>ec.  187 
r.  tf.) 


6. 


B.  la. 

Motion. 
Time  to 
move. 

(li.  n.  C( 
March,  187 
r.  tf.) 


This  rule  was  repealed  by  R.  S.  C,  December,  1876,  and  the 
following  provision  substituted  : — 

1.  Where,  in  an  action  in  the  Queen's  Bench,  Common 
Pleas,  or  Exchequer  Division,  there  has  been  a  trial  by 
a  jury,  any  application  for  a  new  trial  shall  be  to  a  Di\i- 
sional  Court.  And  where  the  trial  has  been  by  a  judge 
without  a  jur}%  the  application  for  a  iicw  trial  shall  be  to 
tlie  Court  of  Appeal. 

As  to  the  constitution  of  Divisional  Courts,  see  s.  17  of  the  Act 
of  1876,  ante,  p.  137. 

la.  Applicatiom  for  new  UiaU  shall  he  by  motion  mlU 
vuf  on  the  opposite  party  to  show  cause  at  the  expiration 
of  eight  days  from  the  date  of  the  ord^er^  or  so  soon  after 
as  the  case  can  be  heard,  why  a  new  trial  should  ml  be 
directed.    Such  motion  shall  be  made  within  the  times 

foUowhtyy  unless  the  Court  or  a  judge  shall  enlarge  the 
time. 

An  application  to  a  Divisiotml  Court  for  a  new  trial,  if 
the  trial  has  taken  place  in  Lofidon  or  Westminster,  shall 
be  made  mthin  four  days  after  the  trial,  or  on  the  first 
snbsequent  day  on  which  a  Divisional  Court  to  which  t/te 
application  inay  be  made  shall  liave  actually  s^t  to  hear 
nwtions.  If  the  trial  has  taken  place  elsewhere  than  in 
London  or  Middlesex,  the  motion  shall  be  tnade  within  the 

first  four  days  of  the  next  following  sittin{/s. 

Rule  la  is  hereby  annulled,  and  the  followmg  shall 
stand  in  lieu  thereof : — 

Applications  for  new  trials  shall  be  by  motion  calling 
on  the  opposite  party  to  show  cause,  at  the  expiration  of 
eight  days  from  the  date  of  the  Onler,  or  so  soon  after  as 
the  case  may  be  heard,  why  a  new  trial  should  not  be 
^>  directed.  Such  motion  shall  be  made  within  the  times 
following,  unless  the  Court,  or  a  judge,  shall  enlarge  the 
time  :^ 

Au  application  to  a  Divisional  (!ourt  for  a  new  trial,  if 
the  trial  has  taken  place  in  London  or  Westminster,  shall 
be  made  within  four  days  after  the  trial,  or  on  the  first 
subsequent  day  on  which  a  Divisional  Court,  to  which 
the  application  may  be  made,  shall  have  actually  sat  to 
hear  motions.  If  the  trial  has  taken  place  elsewhere  tlian 
ill  London  or  Middlesex,  the  motion  shall  be  made  within 
seven  days  after  the  last  day  of  sitting  on  the  Circuits  for 
England  and  Wales  during  which  the  action  shall  have 
been  tried,  or  within  the  fii'st  four  days  of  the.  next 
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following  sittings,  if  such  day  occurs  during  or  within  a  JW« 
week  immediately  before  a  vacation.  — '— " 


r.  la. 


Under  the  rules  in  their  orij^inAl  fonn,  every  application  for  a 
new  trial  «if  any  action,  tried  in  the  Queen*H  hench,  Coraniou 
I'leaSf  or  Exchequer  Division,  wan  to  be  made  to  a  Divisional 
Court.  Under  the  Mubstituted  rule,  which  in  one  of  those  of  Dec. 
1876,  framed  to  give  effect  to  s.  17  of  the  Act  of  1876,  it  is  only 
when  the  trial  has  l)cen  by  a  jury  that  the  Divisional  Court  has 
jurisdiction.  If  the  trial  has  been  by  a  judge  ahnie,  an  application 
for  a  new  trial,  whatever  1)c  the  gix)und  of  the  application,  must 
be  to  the  Court  of  Ap^ieal :  Oatttltr  v.  Hendtrnon,  2  Q.  B.  D.  575. 

When  a  judge,  sitting  alone  without  a  jury,  tries  the  issues  of  Judge  alone 
fact  in  an  action  separately  from  the  issues  of  law,  and  conies  to 
a  8e])amtc  decision  u]K)n  them,  any  party  dissatisfied  with  his 
decision  must  apply  to  the  Court  of  A])])eal  by  motion  for  a  new 
trial  within  twenty-one  days  :  Knhl  v.  Hurrell,  10  Ch,  D.  420,  C.  A., 
as  explained  by  Potter  v.  Cotton^  5  Ex.  D.  137,  C.  A.,  and  Janes  y. 
Houghy  5  £x.  D.  115  at  p.  124,  C.  A.  In  every  other  case,  except 
])erfaiai)s  where  the  judge  has  improperly  received  or  rejected  evidence 
(or  where  a  new  trial  is  asked  for  on  ground  of  surprise,  Jone»  v. 
Jlavghf  5  Ex.  D.,  atp.  127),  the  party  dissatisfied  with  his  find- 
ings either  of  fact  or  law  should  proceed  by  way  of  appeal  from  his 
judgment :  LaweY,  Liffrt'f  10  Ch.  D.  432,  C.A. ;  Dollmanv.Jt^HfM,  12 
Ch.  D.  553,  C.  A,  ;  Potter  v.  Cotton,  6  Ex.  D.  137,  C.  A.  ;  PanneU  v. 
-Vi/nn,  28  W.  B.  940,  C.  A.  ln.VetrojtoUtan  Inner  Circle  Jitj,  v.  Metro- 
jwlitan  DUtnct  My,,  W.  N.  1880,  p.  134,  C.  A.,  Q.  B.  D.,  where  the 
case  had  been  tried  by  a  judge  without  a  juiy,  the  Court  of  Api)eal 
seems  to  have  granted  a  rule  for  a  new  trial  on  the  ground  that  he 
improperly  rejected  evidence  ;  but  this  seems  direcjtly  opixMed  to 
the  view  taken  by  the  same  court  in  Doll  man  v.  JoHen,  12  ('h.  D. 
553,  unless  a  distinction  is  drawn  between  the  Queen  s  Bench  and 
Chancery  Divisions.  On  an  apiieal  from  the  decisicm  of  a  judge 
alone,  the  Court  of  Appeal  can  oitler  a  new  trial  without  any  rule 
for  a  new  trial  having  been  obtained  :  Jonett  v.  Hough,  5  £x  D. 
115,  C.  A. ;  see  O.  LVIIl.,  r.  5a,  pont,  p.  422.  Conversely,  on  a 
motion  for  a  new  trial,  the  Court  of  Appeal  may,  if  it  have  all  the 
necessary  materials  l>eforc  it,  direct  judgment  for  the  party 
moving  instead  of  a  new  trial :  Waddell  v.  Jilocheijf  10  Cn.  D. 
416,  C.A. 

As  regaKls  jury  cases,  where  the  jury  has  been  dismissed,  and  ^^^^  ***'**^*- 
the  judge  eventually  decides  the  case,  the  remedy  of  the  party 
dissatisfied  is  by  way  of  ap]x»l  to  the  Court  of  Appeal,  and  not  by 
motion  for  a  new  trial :  Metrojfolitan  Hank  v.  Jleiron.  AV.  N*,  . 
1880,  p.  132,  C.  A. ;  see  the  apj^al  reportetl  5  Ex.  1).  319,  C.  A. 
Where  the  judge  non-suits  after  evidence  has  been  taken,  the 
proper  course  is  to  ajiply  f(»r  a  new  trial  to  the  Divisional  Court  : 
Rttijv,  Wihon,  3  Ex.  D.  359  ;  Imt  if  the  plaintiff  be  non-suited 
on  his  counsel's  opening,  or  on  the  admitted  facts,  the  case  is  not 
fpiite  clear  :  see  jjer  Thesiger,  L.  J.,  Iltid.,  at  p.  360  ;  see  tin)  Hall 
V.  Jupe,  49  L.  J.  C.  P.  721 ;  DaritH  v.  Felix,  4  Ex.  D.  at  n,  35  per 
James,  L  .).,  but  pi-obably  the  same  rule  applies.  Wnere  the 
judge  refuses  to  non-suit,  and  the  jury  find  for  the  plaintiff,  and 
the  judge  thereupon  directs  judgment  to  be  entered  for  the 
plaintiff,  the  proper  course  for  the  defendant  is  to  move  for  a  new 
trial  before  a  Divisional  Court  :  Daries  v.  Felir,  4  Ex.  D.  32.  C.  A. 
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So  too  where  the  facts  arc  not  really  in  diHpute,  and  the  judge 
directs  the  jury  to  find  for  the  plaintiff,  and  thereuiMn  directs 
judgment  to  be  entcretl  for  the  plaintiff :  IW^*  v.  ForMtrr,  3  C.  P.  D. 
437,  C.  A. 

As  to  the  powers  of  the  Court  ujwn  a  motion  for  a  new  trial, 
see  O.  XL.  r.  10,  jwnty  p.  359. 

If  an  action  brought  in  the  Chancery  Division  is  tried  by  a  jury 
(which  trial  can  only  take  p^oe  either  on  circuit  or  at  the  Loudon 
or  Middlesex  sittings  commonly  held  before  judges  of  the  Queen  s 
Bench,  Common  Pleas,  or  Exchequer  Division  :  O.  XXXVL,  r.  2, 
ante,  p.  317),  the  application  for  a  new  triiil  must  be  made  to  a 
Divisional  Court,  not  to  the  judge  who  tried  the  cause  :  JlvfU  v. 
Citif  o/Ltmdon  Heal  Property  Co.,  3  Q.  B.  D.  19,  C.  A. ;  Jones  v. 
Barter,  5  Ex.  D.  275,  C.  A.  But  if  an  issue  only  be  sent  down  for 
trial  the  application  should  be  made  to  the  judge  before  whom  the 
action  is  i)euding  :  Ihid,  at  p.  277,  and  Jenkins  v.  Morris^  14  Ch. 
D.  674,  C.  A. 

An  action  sent  for  trial  to  a  County  Court,  under  19  &  20  Vict. 
c.  108,  8.  26,  and  tried  before  the  judge,  is  not  within  the  above 
rule.  The  procedure,  therefore,  is  as  bSore  the  Act,  and  the  appli- 
cation is  not  to  the  Court  of  Appeal,  but  to  a  Divisional  Court, 
and  within  the  same  time  as  before  the  Act :  London  v.  Iloffeif,  3 
Q.  B.  D.  6 ;  Darts  v.  Oodbekere,  4  Ex.  D.  215,  C.  A. 

The  rules  do  not  apply  to  Divorce  cases:  see  O.  liXll., post, 
p.  442.  As  to  appeals  and  new  trials  under  the  Divorce  Acts,  see 
B.  9  of  the  Act  of  I88I,  ante,  p.  165.  As  to  Probate  cases,  see  note 
to  s.  19  of  the  Act  of  1873,  ante,  p.  15.  An  appeal  lies  to  the 
Court  of  Appeal ;  but  it  is  doubtfid  how  far  the  old  power  of 
re-hearing  under  r.  60  of  the  Probate  Court  Orders,  1862,  still 
exists. 

By  the  express  terms  of  s.  22  of  the  Act  of  1875,  ante,  p.  113, 
any  party,  on  a  trial  by  jury,  is  entitled  to  have  the  judge  fully 
direct  the  jury  on  all  points  of  law  ;  and  a  misdirection  may  be 
the  ground  of  a  motion  in  the  Court  of  Appeal  founded  on  an 
exception  annexed  to  the  record.  Where  there  was  no  record,  the 
Court  ordered  notice  of  motion  to  be  given  :  Jle  Harris,  Cheese 
V.  LoTvJiyy,  2  P.  D.  161. 

Where  an  action  was  brought  against  a  company  and  H.,one  or 
other  of  whom  was  liable  to  the  plaintiff,  and  a  verdict  was  found 
against  the  company  and  in  favour  of  H.,  the  company  obtained  a 
rule  nisi  for  a  new  trial,  and  the  Court  directed  notice  to  be  served 
on  H.  The  rule  having  been  discharged,  and  the  company  having 
appealed,  the  Court  of  Appeal  directed  H.  to  be  8er\'ed,  and  ulti- 
mately ordered  a  new  trial  generally  :  Purnell  v.  Great  Wrntern 
Ry.  Co,,  1  Q.  B.  D.  636.  A  defendant  who  has  moved  should 
always  serve  notice  on  the  other  defendant :  I  hid.  It  would  also 
seem  that  a  new  trial  might  now  be  granted  as  against  one  defen- 
nant,  without  disturbing  the  venlict  as  to  the  other  :  Ibid,,  p.  641, 
per  Mellish,  L.  J.    See  r.  4  of  this  Oitlcr. 

The  time  for  appeal  after  a  trial  by  jury  runs  from  the  discharge 
of  the  jury :  Shaw  v.  Hope,  25  W.  R.  729,  Ex.  D.  The  party 
applying  for  a  new  trial  has  the  whole  of  four  days  to  consider 
whether  he  will  apply  or  not ;  and  if  no  court  sits  on  the  fourth 
day  to  which  he  can  apply,  his  time  is  extended  until  the 
next  Bitting  of  such  a  court :  Qrant  v.  Holland,  49  L.  J.  Q.  B. 
800. 
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2.  A  copy  of  such  oitier  shall  be  served  on  the  opposite  ^^» 

.ity  —— 

made. 


party  within  four  days  from  the  time  of  the  same  oeing  ^"^* 
^     -''  •  °   rr,  2—5. 


B  8 

3.  A  new  trial  shall  not  be  granted  on  the  ground  of  ^^^^^  ^f 

misdirection  or  of  the  improper  admission  or  rejection  of  order  nisi, 
evidence,  unless  in  the  opinion  of  the  Court  to  which  the  B.  8. 
application  is  made  some  substantial  wrong  or  miscarriage  ReHtrfotionR 
has  been  thereby  occasioned  in  the  trial  of  the  action ;  mSlIT 
and  if  it  appear  to  such  Court  that  such  wrong  or  mis- 
carriage affects  pvrt  only  of  the  matter  in  controversy, 
the  Court  may  give  final  judgment  as  to  part  theix'of,  and 
direct  a  new  trial  as  to  the  other  part  only. 

See  Faund  v.  Wallace,  35  L.  T.  301,  Q.  B.  D.    As  to  mindirection  Mifldirec- 
to  the  jury,  see  s.  22  of  the  Act  of  1875,  ante,  p.  113,  and  uote  to  *»"" 
last  rule.    See  too  Antlumy  v.  HaUtmd^  37  L.  T.  433. 

By  8.  31  of  the  C.  L.  P.  Act,  1854. 

No  new  trial  shall  be  granted  by  reason  of  the  ruling  of  any  Ruling  as  to 
judge  that  the  stamp  upon  any  document  is  sufficient,  or  that  the  ***"»P- 
document  does  not  i^uire  a  stamp. 

Subject  to  the  limitations  imposed  by  this  rule,  if  a  document 
be  tendered  in  evidence,  and  rejected  by  the  judge  as  insufficiently 
stamped,  the  rejection  would  as  l^efore  the  Judicature  Acts  be  a 
ground  for  a  new  trial.  As  to  the  practice  before  the  Acts,  see 
SharjiUa  v.  Jiirhard,  2  H.  &  N.  57. 

As  to  new  trials  on  the  ground  that  the  venlict  was  against  Evidence, 
the  weight  of  evidence,  see  Solnmtm  v.  Bittouj  8  Q.  B.  D.  176, 
C.  A.  As  to  discovery  of  fresh  evidence,  see  Andrew*  v.  Titnenit,  36 
L.T.  711. 

4.  A  new  trial  may  be  ordered  on  any  question  in  an  B.  4. 
action,  whatever  be  the  grounds  for  the  new  trial,  without  ^ew  ^ai  as 
interfering  with  the  finding  or  decision  upon  any  other     ** 
question. 

Bules  3  and  4  introduce  material  changes,  ("ormerly,  a  mis- 
direction by  the  judge  in  point  of  law,  or  the  improi)er  admission 
or  rejection  of  evidence  in  any  material  matter,  was  ground  for  a 
new  trial  as  of  right.  Under  the  first  part  of  r.  3  this  practice  is 
change:!.  Again,  it  often  hapi)ened  that  there  might  have  ])een  a 
miscarriage  affecting  only  a  part  of  the  claim  in  question,  and  not 
at  all  affecting  the  rest,  or  affecting  some  one  ouestion  in  the  cause 
and  not  at  all  another.  Formerly  the  Courts  had  only  the  power 
to  grant  a  new  trial  of  the  action  generally.  Under  these  rules 
they  can  grant  a  new  trial  as  to  so  much  of  the  matter  as  the 
miscarriage  affects. 

5.  An  order  to  show  cause  shall  be  a  stay  of  proceed-  B.  0. 
ings  in  the  action,  unless  the  Court  shall  order  that  it  stay  ..r  |.r  .- 
shall  not  be  so  as  to  the  Avhole  or  any  part  of  the  action.    *^****'"k»- 

By  8.  33  of  the  C.  L.  P.  Act,  1854. 

In  every  rule  nisi  for  a  new  trial  or  to  enter  a  verdict  or  non- 
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Order      suit,  the  grounds  upon  which  such  nilc  shall  have  l)ccn  granted 
XZXIX.    shall  be  shortly  stated  therein. 

-      As  to  this  section,  see  note  in  Day' 9  C,  X.  P,  AcU,  4  ed.  p.  285. 

As  to  stay  of  proceedings  pending  an  appeal,  see  0.  LVIII.,  r.  15, 

2mty  p.  430;  and  Qoddard  v.  Thompmm,  47  L.  J.  C.  P.  »82,  C.  A, 


Order  XI.  ORDER  XL. 

Motion  for  Judgment. 

B.  1.  1.  Except  where  by  the  Act  or  by  these  Rules  it  is 

Judgment    provided  fliat  judgment  may  be  obtained  in  any  other 
by  motion,    maimer,  the  judgment  of  the  Court  shall  be  obtained  by 
motion  for  judgment. 

By  8.  100  of  the  Act  of  I873,a»/f,p.  93.  judgment  shall  include 
decree. 

Judgment  may  be  obtained  by  default  in  various  cases  provided 
for  by  the  foregoing  rules :  Os.  XIII.,  XXIX..  XXXt.,  r.  20. 
tnUff  pp.  215,  282,  802.  Or  judgment  may  l)c  ])mnounced,  or 
directei  to  be  entered,  by  the  judge,  at  or  after  the  trial :  O. 
XXXVI.,  r.  22a,  ante,  p.  8*27.  But  there  are  many  cases  to  which 
neither  of  those  methods  applies.  Default  may  be  made  in  plead- 
ings, in  a  case  not  of  such  a  simple  character  that  the  pro}Xir 
judgment  can  be  entered  by  the  parties  entitled  themselves,  with- 
out the  intervention  of  a  Court ;  the  decision  of  the  Court  may  be 
necessary  to  say  what  the  pro})er  relief  is ;  see  O.  XXIX.,  rr.  10, 
11,  13,  anttfj  pp.  285,  286.  The  judge  at  the  trial  of  the  action 
may  not  have  ordered  judgment  to  ])e  entered  :  O.  XXXVl., 
r,  22a.  antey  p.  827.  Or  he  may  have  ortlered  judgment  to  bo 
entered,  but  that  judgment  may  be  ^a*ong  in  law.  having  regard 
to  the  ^ts  actually  found  :  jfottf,  r.  4a.  Or  there  may  not  be  one 
single  trial  of  the  action,  but  different  issues  or  questions  may 
have  been  oitlered  to  be  determined  in  different  ways  or  at  different 
times  :  0.  XXXVI.,  r.  fi,  ante,  p.  321 ;  r.  7,jHn»t,  j).  358.  To  any 
of  such  cases  the  present  Order  will  apply,  and  the  judgment  of 
the  Court  may  be  obtained  u)X)u  motion. 

As  to  the  time  of  moving  for  judgment,  see  r.  1)  of  this  Onrlcr. 
As  to  when  the  motion  is  to  be  for  a  rule  to  show  cause,  and  when 
not,  see  r.  6  of  this  Order,  and  0.  LIII,,  r.  2.  jwtit.  p.  398.  As  to 
the  practice  on  motions,  see  Ibid, 

As  the  rules  originally  stood,  motion  for  judgment  would,  in  the 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions,  ordina- 
lilv  be  made  before  a  Divisional  Court.  But  bv  s.  17  of  the  Act 
of '1876.  ante,  p.  137,  and  the  R.  S.  C,  Dec,  187n",  this  is  no  longer 
the  case.  Motion  for  judgment,  like  other  steps  not  expressly 
authorised  by  those  rules  to  he  taken  Ixjforc  a  Divisional  Court 
(see  0.  liVIIa.  /WMt,  p.  415),  must  be  liefore  a  single  judge,  and  if 
made  after  trial,  before  the  judge  who  tried  the  action ;  except 
where  it  is  complained  that,  u}x>n  the  facts  as  found,  the  judge  has 
entered  a  wrong  judgment,  in  which  case  the  motion  to  enter  the 
right  judgment  is  now  to  the  Court  of  Apjjeal :  r.  4a.  yw*f ,  p.  356, 
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The  folloH-inf?  notice  a«  to  actions  in  tlic  Chancery  Divinion  was  OrA«r  XL. 
iswuecl  in  Dec,  187<» : —  "  •         r.  1. 

"  Chancery  Division. — Notice. — The  Master  of  the  KolLs  and  the  -— 

Vice-Chancellors  have  given  directions  that  motions  for  judgment 
in  actions  shall  not  be  brought  on  as  orrlinary  motions,  but  shall 
he  set  down  in  the  cause  lxx)k.  They  can  be  marked  short,  on 
production  of  the  usual  certificate  of  counsel,  and  will  then  bo 
placed  in  the  paper  on  the  first  short  cause  day  after  the  day  for 
which  notice  is  given.  •  If  not  marked  short,  they  will  come  into 
the  general  paper  in  their  regular  turn.  It  will  be  advisable  that 
the  notices  of  motion  for  judgment  Hhould,  if  it  is  intended  to 
mark  them  short,  contain  a  statement  to  that  effect,  and  also  a 
statement  that  no  further  notice  ^ill  l)e  given  of  their  having  been 
so  marked.  Such  statement  will  diH])ense  with  the  necessity  for 
giving  defendants  further  notice  that  motions  for  judgment  have 
lieen  marked  short.  Where  a  defendant  makes  his  defence,  and 
the  plaintiff  moves  under  O.  XL.,  r.  11,  for  such  onler  as  he  is 
entitled  to  on  the  admissions  of  the  defendant,  the  action  need  not 
be  set  down  ;  but  if,  on  the  motion  l)eing  made,  it  appears  that 
there  must  be  a  discussion  or  argument,  it  may  be  onlered  to  go 
into  the  general  paper,  subject  to  any  oitler  for  its  being  advanced. 
The  attention  of  solicitora  is  also  calle:!  to  the  provisions  in  the 
Judicatui-e  Bules  as  to  notices  of  trial ;  as  notice  of  trial  can  only 
be  given  after  pleadings  closed,  the  pix)j)er  course,  where  there  are 
no  plea.lings,  is  to  set  the  action  down  on  motion  for  judgment 
under  0.  XL.,  r.  1."  (W.  N.  1877,  Pt.  II.,  p.  58  ;  and  see  Seton  on 
Decrees,  p.  39,  ed.  4.) 

Where  there  are  no  pleadings,  and  the  cause,  is  marked  short, 
Malins,  V.-C,  has  laid  down  that  the  pa))ers  to  be  left  for  the 
judge  are  the  writ  and  the  notice  of  motion  :  Olirtr  v.  M'r'ujhty 
W.  N.  1877,  p.  80. 

Where  an  action  is  sent  for  trial  to  a  County  Court,  under  19  k 
20  Vict.  c.  108,  8.  26,  judgment  may  be  signed  in  acconlance  with 
the  registrar's  certificate  of  the  result,  as  provided  by  the  section  ; 
no  motion  for  judgment  is  necessary  :  Scutt  v.  Freeman ^  2  Q.  B.  D. 
177.  On  the  trial  of  an  action  lief  ore  the  Judicature  Acts  a  ver- 
dict was  taken  subject  to  a  itjference,  the  arbitrator  to  have  power 
to  direct  a  verdict  for  either  i>nrty  ;  the  arbitrator  made  his  awanl 
after  the  Acts,  directing  a  veixlict  for  the  plaintiff ;  and  the 
associate  entered  the  |)()stea  accordingly  as  of  tne  date  of  the  trial, 
and  gave  it  to  the  plaintiff  :  it  was  held  that  judgment  was  rightly 
enteitjcl  on  production  of  the  posten,  without  any  motion  :  Lloyd 
V.  Lt^teiHf  2  Kx.  I).  7,  C.  A.  And  Brett,  L.  J.,  expressed  the  opinion 
that  judgment  might,  in  such  a  case,  be  entered  on  the  awanl, 
without  nic)tion,  though  the  oixler  of  reference  were  after  the  Acts. 
As  to  moving  for  judgment  on  a  special  case,  see  llarrhimw  Coru' 
trail  Mincrah  JtailiPay.  49  L.  J.  Ch.  834.  For  a  form  of  judgment 
on  motion  see  App.  D.,  No.  19,  pogt^  p.  548. 

2.  Where  at  the  trial  of  an  action  the  judge  or  a  B.  2.' 
referee  has  prdered  that  any  judgment  be  entered  subject  Motion 
to  leave  to  move,  the   fmrty  to  whom  leave  hiis  Ixjen  JJ^^'iJ^edT^'^ 
reserved  shall  set  down  the  action  on  motion  for  judg- 
ment, and  give  notice  thereof  to  the  other  jiarties  within 
the  time  limited  l)y  the  judge  in  reserving  leave,  or  if  no 
time  has  been  limited,  within  ten  davs  after  tlie  trial. 
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Order  XI.  The  notice  of  motion  shall  state  the  grounds  of  the 
liiotion,  and  the  relief  sought,  and  that  the  motion  is 
'  piirsoaut  to  leave  reserved. 

This  rule  would  appear  now  to  have  no  oi)cration.  As  to  a  judge, 
the  jKiwer  of  onlering  judgment  subject  to  leave  to  move  seems 
now  to  be  taken  away  :  See  O.  XXXVI.,  r.  22a,  ante,  p.  327,  and 
note  thereto.  And  the  Court  of  A])|;)eal  has  decidal  that  a  referee 
has  not  in  any  case  power  to  enter  judgment :  Sec  note  to  O. 
XXXVI.,  r.  30,  ante,  p.  340. 


S.8. 

Motion 
where  no 
Judgment 
At  trial. 


3.  Where  at  the  trial  of  an  action  the  judge  or  referee 
ahstains  from  directing  any  judgment  to  be  entered,  the 
plaintiff  may  set  down  the  action  on  motion  for  judg- 
ment. If  he  does  not  so  set  it  dowii  and  ^\\e  notice 
thereof  to  the  other  parties  within  ten  days  after  the 
trial,  any  defendant  may  set  down  the  action  on  motion 
for  judgment,  and  give  notice  thereof  to  the  other  parties. 

See  0.  XXXVI.,  r.  22a,  ante,  p.  327. 

Under  the  practice  formerly  in  force  in  the  Common  Law 
Courts,  although  a  point  were  reserved  by  the  judge  at  the  trial 
the  motion  to  the  Court  in  pursuance  of  it  could  only  Ix;  for  a  rule 
nisi  in  the  first  instance.  Now  by  O.  LI  1 1.,  r.  2,  poxt,  ]>.  .398,  and 
the  alwve  rules,  such  moticm  ynW  hQ  made  for  a  rule  alisolutc,  and 
will  1x3  made  on  notice  simply.  And  formerly  the  motion  for  a  rule 
nisi  has  been,  as  will  still  substantially  be  the  case  with  rules  for 
new  trials,  within  four  days  if  the  trial  we:e  in  term,  and  within 
the  first  four  days  of  the  next  term  if  the  tiial  were  not  in  term. 
Under  these  rules  the  motion  for  judgment  must  be  entered  and 
notice  of  it  given  within  ten  days  after  the  trial,  unless  the  judge 
limits  a  different  time,  whether  the  Court  is  sitting  or  not. 


B.  4.  4.  WJiere  at  the  trial  of  an  action  'before  a  jury  the 

Motum  Judge  has  directed  that  any  judgment  he  entered,  any  jmrty 
^fulmlg  ^^"^Hj  tvithout  any  leave  reserved,  move  to  set  aside  such 
wi^iM/fny  (^jtulgfnent,  and  enter  any  other  judgment,  on  the  ground  that 
*""  t?is  judgment  directed  to  be  entered  is  urong  by  reason  of 

the  judge  having  caused  the  finding  to  be  entered  urongly, 
mth  reference  to  the  finding  of  the  jury  upon  the  question  or 
questions  submitted  to  them. 


jury. 


This  is  repealed  by  R.  S.  C,  Dec.  1876,  r.  7,  as  follows : — 


4a.  Order  XL.,  Rules  4  and  G  are  repealed,  and  Rule  5 
is  repealed  so  far  as  it  affects  trials  heiovc  a  judge ;  and 
'»t**t!Sti  ^h®  following  Rule  shall  be  substituted  for  Rule  4 : — 

4.  Where,  at  or  after  the  trial  of  an  action  by  a  jury, 
the  judge  has  directed  that  any  judgment  be  entered,  any 
r.  T.)  party  may,  without  any  leave  i'e8er\'ed,  apply  to  set  aside 

such  judgment  and  enter  any  other  judgment,  on  the 


B.4a. 

Motion 
where 
luent 
wrong  on 
Ciicta  found. 

bee.  \Sb6, 
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ground  that  the  judgment  directed  to  be  entered  is  wrong  Order  XL. 
by  reason  of  the  judge  having  caused  the  finding  to  be  "*  4a.— 5. 
wrongly  entered  with  reference  to  the  finding  of  the  jury 
upon  the  question  or  questions  submitted  to  them. 

Where,  at  or  after  the  trial  of  an  action  before  a  judge, 
the  judge  has  directed  that  any  judgment  be  entered,  any 
party  may,  without  any  leave  reserved,  apply  to  set  aside 
such  judgment  and  to  enter  any  other  ju^o^ent,  upon 
the  ground  that,  upon  the  finding  as  entered,  the  judg- 
ment so  directed  is  wTong. 

An  application  under  this  Rule  shall  be  to  the  Court  of  J,"  JjJ** 
Appeal. 

An  application  to  the  Court  of  Ap]Xial  in  the  case  provided  for 
by  this  rule  in  not  ex  parte  for  an  order  to  show  cause,  but  by 
motion  upon  notice  :  JoHfn  v.  Dar'tH^  W.  N.  1877,  p.  86,  C.  A. ; 
3<i  L.  T.  415.  Undlir  the  orirnnal  rules  the  application  was  to  a 
DiviHional  Court  ;  and  was  for  a  rule  nisi. 

According  to  the  practice  of  the  Common  Law  Courts,  unless 
leave  werc  reserved  by  the  judge  at  the  tiial  any  party  dissatisfied 
with  the  trial  could,  under  any  circumstances,  only  move  for  a 
new  trial :  never  for  a  verdict  or  judgment.  The  above  two  ndes 
alter  this  practice  in  two  instauccs.  It  may  often  hap])en  that  an 
issue  agreed  upon  or  raised  bv  the  pleadings  may  lie  general  in  its 
terms ;  for  example,  partnership  or  no  partnership  at  a  given  time. 
When  the  case  is  fully  gone  into  it  may  be  found  thattlic  question 
the  jur3'  have  really  to  determine  is  some  smaller  one ;  say,  for 
instance,  the  date  of  execution  of  a  uai-ticular  deed.  Having 
taken  the  opinion  of  the  jury  upon  tnis  la'»t  question,  it  may 
Ixjcome  the  duty  of  the  judge  to  construe  the  deed,  and  direct  the 
finding  upon  the  issue  to  be  entered  accordingly.  And  uixm  this 
finding  the  result  of  the  cause  may  depend.  Again,  when  all  the 
issues  have  Ixx^n  found  the  judge  may,  under  O.  XXXAM.,  r.  22a, 
fl«/r,  p.  327,  direct  jwlgmcnt  to  Ix;  entci-cd.  In  either  of  these 
cases,  if  the  judge  is  mistaken  his  mistake  may  under  the 
alx>ve  rules  be  corrected  by  the  Court  of  Ap[)cal  without  leave 
reserved,  and  without  a  new  trial.  Sec  note  to  O.  XXXIX.  r.  1, 
ante,  p.  350,  and  cases  there  cited. 

An  a])plication  under  this  rule  assumes  the  correctness  of  the 
findings  of  the  jury,  and  ])r(:ceeds  u{x)n  the  ground  that  having 
reganl  to  the  findings  as  correct  the  judgment  has  been  wrongly 
entered  :  see  Daviv»  v.  Fvllr,  4  Ex.  D.  at  p.  35,  per  Brett,  L.  J., 
C.  A. ;  Uaniiltott  v.  JohnMH,  5  Q.  B.  D.  at  p.  206,  jjer  Bramwell, 
L.  J.,  C.  A.  This  rule  thereforo  docs  not  apply  to  the  case  of  a 
non-suit :  Etty  v.  ]f7/«fw,  3  Ex.  D.  359,  C,  A.  ;  or  to  a  case  where 
the  judge  refuses  to  non-suit,  and  the  jury  thereupon  find  for  the 
plaintiff,  and  judgment  is  entered  accordingly  :  Varies  v.  Felix^ 
4  Ex.  D.  34,  C.  A. 


5.  Where  at  the  trial  of  an  action  fheju^ge  or  a  referee  i.  5. 
has  directed  that  any  judirnient  be  entered,  anv  i)arty  Motion 

•i.t       .  1     "^  a  .  I        'N  *        f   where  Judtt- 

may,  without  any  leave  rc8er\'ed,  move  to  set  aside  such  mentwioi^ 
judgment,  and  to  enter  any  other  jndgmcnt,  on  the  2?  "SewS. 
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Order  XL.  JC^'ound  tliat  ui^on  the  finding  as  cntcitxl  the  judgment  so 
rr.  5—8.   directed  is  wrong. 

This  rule  is  rcixjalcd  as  to  a  jiuljrc  by  tlic  last  preccdinf?  rule. 
As  to  a  referee,  it  has  now  Ixxjii  dccicled  that  he  has  no  iKjwcr  to 
order  judgment :  See  note  to  0.  XXXVl.  r.  30,  antr,  p.  .340. 

R.  6.  6.  On  evert/  motion  math  under  either  of  the  last  two 

ma^r  ^^  preceding  Rules,  the  order  i<hatl  Iw  an  order  to  show  cause, 
atid  shall  be  returnable  in  eight  days.  The  motion  shall 
be  mad^  inthin  four  days  after  the  trial  if  the  Divisional 
Coart  is  then  sitting,  or  a-ithin  the  first  four  days  after  the 
i'owmencement  of  the  sitting  of  the  Divisional  Court  next 
after  the  trial,  or  within  such  extended  time  as  a  Court  or 
judge  may  allow. 

See  Ilule  4a,  Muprii,  by  which  this  rule  is  R^ixjalcd. 

^'  1*  7.  AVhere  issues  liaAe  been  ordered  to  1x5  tried,  or  issues 

dJwn  where  ^^  qucstions  of  fact  to  be  determined  m  any  manner,  the 
istiucH  tried,  plaintiff  may  set  down  the  action  on  motion  for  judgment 
as  soon  as  such  issues  or  questions  ha^e  lx?en  determined. 
If  he  does  not  so  set  it  down,  and  gi^•e  notice  thereof  to 
the  other  parties  within  ten  days  after  his  right  so  to  do 
has  arisen,  then  after  the  expiration  of  sucli  ten  days  any 
defendant  may  set  down  the  action  on  motion  for  judg- 
ment, and  give  notice  tliereof  to  the  other  parties. 

Sec  Fonn  D.  No.  IS,  jtofit,  j).  548. 

E.  8.  8.  Wlierc  issues  have  Ixien  ordered  to  l)e  tried,  or  issues 

Application  or  oucstions  of  fact  to  be  detennined  in  anv  manner,  and 

to  net  down  *  ix  i»  i.*  r  I     a.    i  i 

where  MoiiK'  some  only  of  such  issues  or  questions  of  tact  have  been 
iMueM  tried,  ij^q^  qy  determined,  any  party  who  considers  that  the 
result  of  such  trial  or  determination  renders  the  trial  or 
determination  of  the  others  of  them  unnecessary,  or 
renders  it  desiral»le  that  the  trial  or  determination  thereof 
should  be  iwstponed,  may  apjily  to  tlie  Court  or  a  judge 
for  leave  to  set  down  the  action  on  motion  for  judgment, 
without  waiting  for  such  trial  or  determination.  And  the 
Court  or  judge  may,  if  satisfied  of  tbc  ex])ediency  thereof, 
give  such  leave,  upon  such  terms,  if  any,  as  shall  appear 
juflt,  and  may  give  any  directions  which  may  appear 
desirable  as  to  postponing  the  trial  of  the  other  qaestions 
of  fact. 

See  Ih'pMic  of  JioUxia  v.  BoUtiaH  Aariffatkn  Co,,  24  W.  R, 
3ttl,  M«  K, 
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9.  No  action  shall,  except  by  leave  of  the  Court  or  a  Oriw  XL. 
judj^e,  be  set  down  on  motion  for  jadgment  after  the  ex-  "*  3— 11« 
piration  of  one  year  from  the  time  when  the  party  seeking  j^  9. 

to  set  down  the  siime  first  Ijecame  entitled  so  to  do.  Time  to  set 

down. 

10.  Upon  a  motion  for  jadgment,  or  for  a  new  trial,  B.  10. 
the  C*ourt  may,  if  satisfied  that  it  has  before  it  all  the  ^J^  on 
materials  necessary  for  finally  determining  the  questions  motion, 
in  dispute,  or  any  of  them,  or  for  awaiting  any  relief 
sought,  give  judgment  accordingly,  or  may,  if  it  shall  be 

of  opinion  that  it  has  not  sufficient  materials  before  it  to 
enable  it  to  give  judgment,  direct  the  motion  to  stand 
over  for  further  consideration,  and  direct  such  issues  or 
questions  to  l)c  tried  or  determined,  and  such  accounts 
and  inquines  to  Ire  taken  and  made  as  it  may  think  fit. 

8oe  note  to  rule  4,  also  note  to  0.  XXXIX.  r.  la. 

Ill  J)ann  V.  tSftHHKum,  48  L.  J.  C.  P.  343,  the  juiy  £ound  for  the 
plaintiff^  ami  tlic  (Icfciidaut  uioved  for  a  new  trial.  The  C-ourt, 
IxMng  of  opinion  that  there  was  reaUy  no  evidence  in  support 
of  the  findings,  entei^l  judgment  for  the  defendant.  In 
J/a Milton  V.  Johnson^  5  Q.  B.  D.  2(>:J,  C.  A.,  the  jury  found 
the  facts  sjjecially  and  judgment  was  entered  for  the  plaintiff. 
The  dcfcnilaut  being  dissatisfied  with  the  findings  moved  for 
a  new  trial.  The  Divisional  Coiu't  was  of  opinion  that  the 
action  was  misconceived,  and  thei*efore  directed  judgment  to 
be  enteitKl  for  the  defendant.  The  Court  of  Ap])eal  confirmed 
this  order.  See  too  YorkMre  Bankififf  Ok  v.  lieaUim^  5  C.  1*.  D. 
109  at  p.  127,  C.  A.,  and  Waddell  v.  Jilockey,  10  Ch.  D.  416, 
C.  A.,  as  to  the  power  of  the  Court  to  give  judgment  under  this 
lode. 

11.  Any  party  to  an  action  may  at  any  stage  thereof  B.  11. 
apply  to  the  Court  or  a  judge  for  such  order  as  he  may,  sqmniary. 
upon  any  admissions  of  fact  in  the  jJeadings,  be  entitled  mothmuiK.n 
to,  without  waiting  for  the  determination  of  any  other  jd'Hi*"*""** 
(lucstion  between  the  parties.    The  foregoing  Rules  of  "^"^    "*^ 
this  Order  shall  not  apply  to  such  applications,  but  any 

such  appliciitiou  nmy  be  made  by  motion,  so  soon  as  the 
right  of  the  imrty  applying  to  the  relief  claimed  has 
appeared  from  the  pleadings.  The  Court  or  a  judge  may, 
on  any  such  application,  give  such  relief,  subject  to  such 
terms,  if  any,  as  such  Court  or  judge  may  think  fit. 

Under  tlie  notice  ut  Dec.  1870  (antv^  p.  3r>,*>),  with  reference  to 
the  Chancery  Division,  it  is  directed  tnat  "  where  a  defendant 
makes  his  defence,  and  the  plaintiff  moves  under  O.  XL.,  r.  11, 
for  such  order  as  he  is  entitled  to  on  the  admissions  of  the  defend- 
ant, the  action  need  not  lie  set  down ;  but  if,  on  the  motion  licii>*? 
made,  it  apfieai's  that  there  must  be  a  discusKion  or  aivunieni.  it 
may  be  oi^ere<l  to  go  into  the  general  iwiixjr,  subject  to  any  order 
for  its  being  advanced," 
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Order  XL.      Under  this  rule,  orders  for  accounts  have  been  made,  where  the 
r.  11.      facts  admitted  gave  a  right  to  them  :    THrquand  v.  Wihon,  1 

Ch.  D.  85,  V.-C.  H.  ;   liunntey  v.  ltratU\  Ihid.,  043,  V.-C.  B. ;  for 

inquiries  in  a  partition  suit :  frilhert  v.  Smith,  2  Ch.  D.  086,  C.  A. ; 
Burnf'U  v.  BurneU,  11  Ch.  D.  213,  M.  R.  ;  for  dissolution  of  part- 
nership :  Thitrn  v.  Jloldj^ftorth,  3  Ch.  D.  637,  M.  R. ;  for  judg- 
ment against  a  nusband,  in  an  action  against  husband  and  wiic, 
where  the  statement  of  defence  showed  a  defence  by  the  wife, 
but  none  by  the  husband  :  Jtnhin*  v.  Darien^  1  Ch.  D.  696,  V.-C. 
H. ;  for  a  trustee  to  bring  money  into  Court  ;  Sijnwnih  v.  Jm- 
kiHJij  34  L.  T.  277,  V.-C.  M.  Sec  further  as  to  omcring  payment 
into  Court  on  admissions :  Ltrndon  Syndirate  v.  Lftrd,  8  Ch.  D. 
84,  C.  A. ;  Frenuan  v.  Hpx,  8  Ch.  D.  148,  M.  R. ;  for  a  decree 
or  decrctal  onler  in  an  administration  action  :  Hrtheringtoti, 
V.  Ltmffriffff,  10  Ch.  D.  162 ;  for  foreclosuitj  in  an  action  by  the 
assignee  of  a  mortgage  :  Uuttrr  y.  Trecgrnt,  12  (^h.  D.  758  :  and  for 
a  sale  of  bonds  (m  which  the  j)laiiitilf  claimed  a  chai^  :  dtd- 
diwftim  V.  JackmnriUt  Jljf.j  39  I^  T.  12,  C.  A.  Sec  also  IlnnditraJi 
rh.  V.  Lr/rvrr,  2  Ex.  D.  301  ;  llol/e  v.  MachirtH,  3  Ch.  D.  106, 
V.-C.  H. ;  autton  v.  Ltu-,  7  Ch.  D.  541,  n.  M.  B, 

A  defendant  claiming  to  get  judgment  when  no  reply  has  been 
delivered  is  perhaps  entitled  to  proceed  under  this  rule :  Lmntc 
den  V.  Winter y  8  Q.  B.  D.  650,  ned  contra:  Litton  v.  Litton ^ 
3  Ch.  D.  793,  V.-C.  H.  See  too  GilUtt  v.  Krr,  24  W.  R.  428,  omis 
sion  to  put  in  statement  of  defence  ;  but  see  the  note  to  0.  XXIV. 
r.  3,  ante,  p.  274.  A  defendant  who  has  put  in  a  rejoinder  to  the 
plaintiff's  reply  may  under  this  rule  move  to  have  the  action 
dismissed  on  the  ground  of  admissions  in  the  pleadings  :  Pancal 
V.  lUehardn,  44  L.  T.  87.  See  the  meaning  of  the  term  "  relief  " 
in  this  rule  discussed  bv  Jessel,  M.  R.  in  that  case  :  see,  too, 
Brinrn  v.  Pearmm,  30WVR.  436. 

Where  one  defendant  does  not  ap))ear.  or  does  not  deliver  a  de- 
fence, and  another  dclivei"s  a  defence  on  which  the  ])laintiff's  right 
to  relief  is  admitted,  the  plaintiff  may  pnicecd  against  the  latter 
under  this  mle,  and  against  the  former  by  default :  11  f  Sniith'tt 
Entatr,  Jiridmn  v.  Smith,  24  W.  R.  392,  V.-C.  H. ;  Par»on«  v. 
Jlarri*,  6  Ch.  D.  694,  V.-C.  H. 

Discretion.  It  is  in  the  discretion  of  the  judge  to  give  relief  on  motion 
under  this  rule  ;  he  is  not  liound  to  do  so  if  he  thinks  the  matter 
too  difficult  so  to  deal  with  it.  And  the  Court  of  Appeal  will  not 
review  his  discretion  ;  Mdlor  v.  Sidrhottoffi,  5  Ch.  D.  342,  C.  A. 
The  relief  should  only  1)C  given  in  clear  cases,  not  for  instance  in 
a  case  where  the  defendant  omits  to  deny  a  right  alleged  by  the 
plaintiff  which  has  no  foundation  in  law :  Chilton  v.  Ltmdon, 
7  Ch.  D.  735. 

The  procedure  under  this  rule  is  o)>tional,  and  a  party  who  does 
not  avail  himself  of  it  docs  not  waive  his  right  to  rely  on  admis- 
sions at  the  trial :  Tildrtdt'ij  v.  llarpvr,  7  Ch.  D.  403  (overruled  on 
another  iK)int  lU  Ch.  1).  393  C.  A.). 

An  onler  under  this  rule  may  be  made  ix^crA'ing  further  conside- 
ration, without  any  further  prior  hearing  :  liennttt  v.  Moore,  L.  R. 
1  Ch.  D.  692,  V.-C.  H.  ;  (Jilhert  v.  Smith,  2  Ch.  D.  686,  C.  A. ; 
liranHingtvn  v.  {'mmomm.  24  W.  R.  881,  V.-C.  H.  ;  and  with  liberty 
to  apnly  to  have  the  further  hearing  taken  in  chaml)ers  :  &ilhert  v. 
Smith,  ubi  tfvjrra.  See  an  application  under  this  rule  made  by 
summons  instead  of  by  motion  refused  :  Lloyd  y,  JAoyi^  26  AV.  R. 
57Sr,  V..C.  M. 
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ORDER  XLI.  Order 

XLI. 

Entry  of  Judgment. 

1.  Every  judgment  shall  be  entered  by  the  proper  B.  1. 
officer  in  the  book  to  be  kept  for  the  purpose.    The  Judgment: 
party  entering  the  judgment  shall  deliver  to  the  officer  a  '^^^©"tertti 
copy  of  the  whole  of  the  pleadings  in  the  action  other  pi^^Jgs?' 
than  any  petition  or  summons;  such  copy  shall  be  in 

rint,  except  such  parts  (if  any)  of  the  pleadings  as  are 
y  these  Rules  permitted  to  be  >vritten :  Provided  that  no 
copy  need  be  delivered  of  any  pleading  a  copy  of  which 
has  been  delivered  on  entering  any  previous  judgment  in 
such  action.  The  forms  in  Appendix  (D)  hereto  may  be 
used,  with  such  variations  as  circumstances  may  require. 

By  s.  100  of  the  Act  of  1873  "  judgment "  shall  include  decree. 

For  the  fonns  here  referred  to,  see  postf  pp.  541  to  648. 

All  pleading  are  in  the  fii-st  instance  to  be  delivered  simply 
lietween  parties  :  O.  XIX.,  r.  7,  anffj  p.  253,  and  not  filed  in  Court. 
By  the  present  rule,  if  the  action  goes  on  to  judgment,  and  there 
have  been  pleadings  delivered,  a  copy  of  the  pleadings  is  to  l)e  deli- 
vered to  the  oflScer,  for  the  purix)se,  it  may  be  presumed,  of  being 
filed. 

la.  All  judgments  in  the  Queen's  Bench,  Common  ^•^** 
Pleas,  and  Exchequer  Divisions  shall,  if  entered  in  Lon-  i!i,e§^"£ 
don,  be  entered  in  the  Central  Office.  entered  in 

Central 

2,  Where  any  judgment  is  pronounced  by  the  Court  or  ^r,  g*c^ 

a  jud<?e  in  Court,  the  entry  of  the  judgment  shall  be  dated  April  isio, 
as  of  the  day  on  which  such  judgment  is  pronounced,  ^  ^ 
and  the  judgment  shall  take  effect  from  that  date.  '   * 

•'    ^^  Date  of 

(,\)mpare  this  nile  with  R.  G.  T.  T.  1853,  r.  32.     Passibly  the ^^(^.^nt^ 
effect  of  the  present  rule  mi^ht  be  to  take  away  the  power  of  the  pronoiuu-cd 
Court,  in  exceptional  cases,  to  enter  judgment  nvnc ^fro  tunc.  See  ^"J'"/""^ 
note  to  0.  L.  r.  1,  postt,  p.  385.     It  seems  however  that  a  judg-  '^^^^ 
ment  may  by  consent  be  post-dated :   Winkley  v.  Winkley^  44 
L.  T.  572.     As  to  conditional  judgments,  see  0.  XLII.,  r.  7,  pottt^ 
p.  3G4. 

.S.  In  all  cases  not  within  the  last  preceding  Rule,  the  b.  3. 
entry  of  judgment  shall  be  dated  as  of  the  day  on  which  D^te  of 
the  requisite  documents  are  left  with  the  proper  oiiicer  for  «"J^  jj[^ 
the  pui-pose  of  such  entry,  and  the  judgment  shall  take  ° 
effect  from  that  date. 

4.  Where  under  the  Act  or  these  Rules,  or  otherwise,  it  R.  4, 
ifi  provided  that  any  judgment  may  be  entered  or  signed  Duty  of 

]^  oflloer. 


362 


RULES— EXECUTIO^T. 


Order 

XLI. 

rr.  4—6. 

ExATTiina- 
tion  of 
(locuiiientd. 

B.  5. 

Jutl^nont 
on  ordjT, 
ccrtillcate, 
or  return 
to  writ. 


B.  6. 

NonKuit. 
Effect. 

St.    (5.    C.a 
CO.  1870, 
r.  6.) 


upon  the  filing  of  any  affidavit  or  production  of  any  docu- 
ment, the  officer  shall  examine  the  affidavit  or  document 
produced,  and  if  the  same  be  regular  and  contain  all  that 
is  by  law  required  he  shall  enter  judgment  accordingly. 

5.  Where  by  the  Act  or  these  Rules,  or  otherwise,  any 
judgment  may  be  entered  pursuant  to  any  order  or  certi- 
ficate, or  return  to  an^  writ,  the  production  of  such  order 
or  certificate  sealed  with  the  seal  of  the  Court,  or  of  such 
return,  shall  be  a  sufficient  authority  to  the  officer  to  enter 
judgment  accordingly. 

G.  Any  judgment  of  nonsuit,  unless  the  Court  or  a 
judge  otherwise  directs,  shall  have  the  same  effect  as  a 
judgment  upon  the  merits  for  the  defendant ;  but  in  any 
case  of  mistake,  surprise,  or  accident,  any  judgment  of 
nonsuit  may  be  set  aside  on  such  terms,  as  to  payment  of 
costs  and  other^vise,  as  to  the  Court  or  a  judge  snail  seem 
just. 

This  is  a  material  cliaiipre.  Formerly  a  judgment  of  non-suit  left 
the  plaintiff  free  to  commence  another  action  for  the  same  cause 
bee  note  to  0.  XXIII.,  ante,  p.  271. 


Order 
XLU. 


Clerical 
error  in 
Ju<lginont 
or  order. 


ORDER  XLlA. 

Amendments  of  Judgments. 

Clerical  mistakes  in  judgments  or  orders,  or  errors 
arising  therein  from  any  accidental  slip  or  omission,  may 
at  any  time  be  corrected  by  the  Court  or  a  judge  on 
motion  without  an  appeal. 

See  Att'OcH.  v.  Tomlinr,  7  Ch.  D.  338,  as  to  mistakes  before 
this  rale.  By  the  rales  of  April,  1880,  a  general  power  is  given  to 
amend  any  error  or  defect  in  any  proceeding  :  see  0.  LlX.  r.  2, 
j)0Mf^  p.  431. 

Under  this  rale  where  a  judgment  omitted  to  provide  for  the 
costs  of  an  interlocutoiy  proce^ng,  the  omission  was  rectified  : 
Fritz  V.  Ilohsm,  14  Ch.  D.  542  ;  see  too  mnJthy  v.  mnklcy,  44 
L.  T.  572,  as  to  post-dating  a  judgment  by  consent. 

As  to  moving  to  set  aside  a  judgment  on  the  ground  of  fraud, 
see  De  Mrdina  v.  Ontve,  10  Q.  B.  152,  at  p.  171.  It  is  doubtful 
whether  an  action  lies  to  impeach  a  judgment  obtained  by  fraud  : 
2>iatrer  v.  X/rwfZ,  10  Ch.  D.  327,  C.  A. 

As  to  amending  a  petition  after  ortler  made  by  striking  out  the 

mesofBomeof  the  petitioners,  sec //r  Savaffc^  15  Ch.  D.  557, 
?*  R.  Aa  to  varying  tne  minutes  of  an  order  maide  by  the  Court 
*••    ppeal,  see  Oeiwral  Share  and  Trust  Co.  v.  WttUift  20  Ch.  D. 

130,    '^ 
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ORDER  XLII.  Order 

XLII. 


Execution. 

1.  A  jud^i^ment  for  the  recovery  by  or  payment  to  any  E.  1. 
pcraou  of  money  may  be  enforced  by  any  of  the  modes  by  judgment 
which  a  judgment  or  decree  for  the  payment  of  money  of  ^^/^^^y^ 
any  Court  whose  jiu'isdiction  is  transferred  by  the  said 

Act  might  have  been  enforced  at  tlie  time  of  the  passing 
thereof. 

By  fl.  100  of  the  Act  of  1873,  ante,\\  93,  "judgment"  shall 
include  decree,  and  by  O.  LXni.,^;^^^,  p.  444,  "person"  shall 
include  a  bcKly  cori)()rate  or  iwlitic. 

As  to  equitable  execution,  see  note  to  r.  23,  j!;(iirf. 

2.  A  judgment  for  the  payment  of  money  into  Court  B.  2. 
may  be  enforced  by  writ  of  sequestration,  or  in  cases  in  Judgment 
which  attachment  is  authorised  by  law,  by  attachment.      KtocSurt* 

»Scc  0.  XLIV.,;?«*^  p.  371,  as  to  attachment ;  0.  XLVII.,^*^, 
p.  382,  as  to  sequestration. 

Whether  attachment  can  be  had  in  any  case  de()ends  upon 
whether  the  liability  is  within  the  exceptions  of  the  uJebtors  Act ; 
See  note  to  0.  XLIV.,  r.  2.;wA^,p.  371. 

Under  this  rule  a  writ  of  nequcstration  for  non-compliance  with 
an  order  of  CJourt  issues  without  any  leave:  Sprunt  v.  Pughf 
7  Ch.  D.  567. 

3.  A  judgment  for  the  recovery,  or  for  the  delivery  of  ^'  '• 
the  possession  of  land  may  be  enforced  by  writ  of  posses-  Judgment 

„•   ^*  .f  *-  for  recovery 

SlOn.  ofUnd. 

4.  A  judgment  for  the  recovery  of  any  property  other  ^*  ^ 
than  land  or  money  may  be  enforced :  Judgment 

By  >vi'it  for  the  delivciy  of  the  property :  o?oSer^*'^ 

By  writ  of  attachment :  property. 

By  writ  of  sequestration. 

As  to  wi-it  of  delivery  see  O.  XLIX.,  ^;n*^  p.  384 ;  a«?  to  the 
issue  of  such  a  writ  on  a  judgment  by  default,  sec  Irorif  v. 
f^rttikuhanlt,  W.  N.  1875,  p.  249,  Quain,  J.,  at  Chaniben*.  and 
anfff  p.  218 ;  as  to  attachment,  see  O.  XLiy.,/;o«f,  p.  371 ;  and  as 
to  sequestraticm,  see  O.  XLVlUfposfy  p.  382. 

5.  A  judgment  requiring  any  person  to  do  any  act  ^«  ^' 
other  than  the  payment  of  money,  or  to  abstain  from  Judgment 
doing  anything,  may  be  enforced  by  writ  of  attachment,  JSaonto do 
or  by  committal.  or  leave 

^  undone. 
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Order  By  r.  20fpoJitf  every  order  of  the  Court  or  a  judge,  whether  in 

XLII.      ail  action,  cause,  or  matter,  may  be  enforced  in  the  same  manner 

rr.  6— 8.    as  a  judgment  to  the  same  effect;  and  by  s.  100  of  the  Act  of 

1873  "  order  "  Rhall  include  rule. 

Where  a  judgment  requires  an  act  to  be  done  forthwith,  not 
sj>ecifying  a  day,  it  requires  a  motion  to  enforce  it :  see  Gilbert  v. 
Emhan,  9  Ch.  D.  at  p.  266,  C.  A, 

B.  6.  G.  Ill  these  Rules  the  term  "writ  of  execution"  shall 

Meaninp  of  iucludc  writs  of  fieri  facias,  capias,  eleo^t,  sequestration, 

i^mauJli*^'*'^^  attachment,  and  all  subsequent  writs  that  may  issue 

and  issuing  for  giviug  cflPect  thereto.    And  the  term  "  issuing  execu- 

cxocutiou.     |.Jqj^  against  any  party"  shall  mean  the  issuing  of  any 

such  process  against  his  person  or  property  as  under  the 

preceding  Rules  of  this  Order  shall  be  applicable  to  the 

case. 

Settinga«i«lc  By  O.  LIX.,  pout,  p.  431,  full  power  is  given  to  the  Court  to 
execution,  deal  with  any  intjgularity  in  any  proceeding,  including  execution. 
At  Common  Law,  where  an  execution  was  set  aside  for  irregu- 
larity, it  was  usually  set  aside  on  the  terms  that  no  action 
should  be  brought,  unless  the  party  issuing  it  had  acted 
maliciously,  or  been  guilty  of  some  misconduct :  Lorimer  v.  Lnle, 
1  Chitty  R.  134  ;   Wihan  v.  Odden,  15  C.  B.,  N.  S.  827. 

As  to  moving  to  set  aside  executions  on  the  ground  of  fraud,  see 
J)e  Medina  v.  Grove,  10  Q.  B.  152,  at  p.  171. 

B.  7.  7.  Where  a  judgment  is  to  the  effect  that  any  party  is 

Judgment  entitled  to  any  relief  subject  to  or  upon  the  fulfilment  of 
uonai'rcnef.  ^^^Y  Condition  or  contingency,  the  party  so  entitled  may, 
upon  the  fulfilment  of  the  condition  or  contingency,  and 
demand  made  upon  the  party  against  whom  he  is  entitled 
to  relief,  apply  to  the  Court  or  a  judge  for  leave  to  issue 
execution  against  such  party.  And  the  Court  or  judge 
may,  if  satisfied  that  the  right  to  relief  has  arisen  acconi- 
ing  to  the  terms  of  the  judgment,  order  that  execution 
issue  accordingly,  or  may  direct  that  any  issue  or  question 
necessary  for  the  determination  of  the  rights  of  the  parties 
be  tried  in  any  of  the  ways  in  which  questions  arising  in 
an  action  may  be  tried. 

B.  8.  8.  Where  a  judgment  is  against  partners  in  the  name 

Judgment    of  tlic  firm,  Bxccution  may  issue  in  manner  following : 

pStners.  («.)  Against  any  property  of  the  partners  as  such : 

(b,)  Against  any  person  who  has  admitted  on  the 

pleadings  that  he  is,  or  has  been  adjudged  to  be  a 

partner : 
(c.)  Against  any  person  who  has  been  served,  as  a 

partner,  with  the  writ  of  summons,  and  has  failed 

to  appear. 


BULKS— EXEOUTIOSr.  865 

If  the  party  who  has  obtained  judgment  claims  to  be     Order 
entitled  to  issue  execution  against  any  other  person  as     ^J*^^*- 
being  a  member  of  the  firm,  he  may  apply  to  the  Court  "'  ^"^^^ 
or  a  judge  for  leave  so  to  do ;  and  the  Court  or  judge 
may  give  such  leave  if  the  liability  be  not  disputed,  or  if 
such  liability  be  disputed,  may  order  that  the  liability  of 
such  person  be  tried  and  determined  in  any  manner  in 
which  any  issue  or  question  in  an  action  may  be  tried  and 
determined. 

As  to  proceedings  by  and  against  partners  generally,  see  note  to 
0.  IX.,  r.  6a,  ante,  p.  202.  and  Jacksan  v.*  LUohJield,  8  Q.  B.  D. 
474,  C.  A. 

Where  judgment  has  been  obtained  against  two  persons  as  part- 
ners in  res))ect  of  a  partnership  debt,  a  new  action  cannot  l^e 
brought  in  respect  of  the  same  debt  against  a  third  person  who  is 
subsequently  discovei'ed  to  have  been  a  partner  with  the  other 
two  :  Kendall  v.  Hamilton^  4  App.  Cas.  504,  H.  L. 

9.  No  writ  of  execution  shall  be  issued  without  the  B.  9. 
production  to  the  officer  by  whom  the  same  should  be  nocumenti 
issued,  of  the  judgment  upon  which  the  writ  of  execution  aiceiu™ 
is  to  issue,  or  an  office  copy  thereof,  showing  the  date  of 

entry.  And  the  officer  shall  be  satisfied  that  the  proper 
time  has  elapsed  to  entitle  the  judgment  creditor  to  exe- 
cution. 

10.  No  writ  of  execution  shall  be  issued  without  the  b.  10. 
party  issuing  it,  or  his  solicitor,  filing  a  praecipe  for  that  pwcIih;  fur 
purpose.    The  praecipe  shall  contain  the  title  of   the  ^"^ 
action,  the  reference  to  the  record,  the  date  of  the  judg- 
ment, and  of  the  order,  if  any,  directing  the  execution  to 

be  issued,  the  names  of  the  parties  against  whom,  or  of 
the  finns  against  whose  gooids,  the  execution  is  to  be 
issued ;  and  shall  be  signed  by  [or  on  behalf  of]  the  ^^f  ^^i . 
solicitor  of  the  party  issuing  it,  or  by  the  party  issuing  x^ir)   '^' 
it,  if  he  do  so  in  person.    The  forms  in  Appendix  (E)  Fonn. 
hereto  may  be  used,  with  such  variations  as  circumstances 
may  recpire. 

The  woixls  in  brackets  wei*c  inserted  by  the  rule  noted  in  the 
margin. 

For  the  forms  here  referred  to  sec  pttgtt  pp.  549  to  552. 

As  to  the  effect  of  these  forms  as  controlling  the  rights  of  the 
parties,  see  Schroeder  v.  Cleughy  46  L.  J.  C.  P.  366. 

11.  Every  >vrit  of  execution  shall  be  indorsed  with  the  B.  11. 
name  and  place  of  abode  or  office  of  business  of  the  im\oTw. 
solicitor  actually  suing    out  the  same,  and  when  the  Jlflmiand 
solicitor  actually  suing  out  the  writ  shall  sue  out  the  address, 
same  as  agent  for  another  solicitor,  the  name  and  place  ^huitt>r. 
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rr 


Order     of  abode  of  snch  other  solicitor  shall  also  be  indorsed 

^^^14  ^PO'^  ^^^  ^^^^  5  *^^  ^^  ^^^  ^^  solicitor  shall  be  employed 
'  ~  I  to  issue  the  writ,  then  it  shall  be  indorsed  with  a  memo- 
randum expressing  that  the  same  has  been  sued  out  by 
the  plaintiff  or  defendant  in  person,  as  the  case  may  be, 
mentioning  the  city,  town,  or  parish,  and  also  the  name 
of  the  hamlet,  street,  and  number  of  the  house  of  such 
plaintiff's  or  defendant's  residence,  if  any  such  there  be. 


Agent. 
l*Rrty  ill 


B.  18. 

l)at«^  of 
writ. 


This  is  in  accordance  with  R.  G.  H.  T.  1853,  Rule  73. 

12.  Every  ^vrit  of  execution  shall  bear  date  of  the  day 
on  which  it  is  issued.  The  fonns  in  Appendix  (F)  hereto 
may  be  used,  with  such  variations  as  circumstances  may 
require. 


It  is  so  provided  as  to  all  writs  by  0.  IT.,  r.  8,  anffj  p.  180. 
the  forms  referred  to,  see  poxf,  pp.  559  H  iteq. 
For  a  variation  sec  Jiolton  v.  liidtoH^  3  Ch.  D.  276. 


For 


B.  18. 

Poundage, 
feefl,  and 
expeiifen. 


B.  14. 

Indorse- 
ineut  of 
direction  to 
•heriff, 


13.  In  every  case  of  execution  the  party  entitled  to 
execution  may  Idxy  the  poundafi^e,  fees,  and  expenses  of 
execution,  over  and  above  the  sum  recovered. 

This  is  taken  from  the  C.  L.  P.  Act.  1852,  s.  123. 

A  sheriff  wh(i,  under  a  li.  fa.,  n'oovew  the  amount  of  a  judo^cnt 
debt,  i.s  entitled  to  ]H)undaj?c,  althougrh  after  seizure  he  is  paid  out 
by  the  execution  debtor,  without  a  sale  of  any  jKuiion  of  the  poods 
seized  :  Mart i  wore  v.  Cragg*  3  C.  P.  D.  21(5,  V.  A.  See  too  Er 
jmrta  Lithgatr,  10  Ch.  I).  109.  As  to  costs  of  inquisition  under 
an  elegit,  see  Mahon  v.  MUe«,  30  W.  R.  123. 

14.  Every  >vi'it  of  execution  for  the  recoveiy  of  money 
shall  be  inaorsed  with  a  direction  to  the  shenff,  oi;  other 
officer  or  person  to  whom  the  writ  is  directed,  to  le\'y  the 
money  really  due  and  payable  and  sought  to  be  recovered 
under  the  judgment,  stating  the  amount,  and  also  to  levy 
interest  thereon,  if  sought  to  be  recovei'ed,  at  the  rate  of 
4/.  per  cent,  per  annum  from  the  time  when  the  judgment 
was  entered  up,  provided  that  in  cases  where  there  is  an 
agreement  between  the  parties  that  more  than  4/.  per 
cent,  interest  shall  be  secured  by  the  judgment,  then  the 
indorsement  may  be  accordingly  to  levy  the  amount  of 
interest  so  agreed. 

This  is  in  acconiaiice  with  R.  O.,  H.  T.  1853,  Rule  76  ;  and  see 
Chan.  Cons.  Onl.  XXIX.,  Rule  10 ;  Morgan  s  Acts  and  Orders, 
p.  27«,  ed.  4. 

Intei-est  on  eoMtM  now  runs  only  from  the  date  of  the  certificate 
of  taxation  :  See  Form  1,  Api)endix  V.jjhwtj  p.  421 ;  Schroedtr  v. 
Cleugh,  46  L.  J.  C.  P.  3C5. 
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Order     judge,  be  renewed,  by  the  party  issuing  it,  for  one  year 
^Jj^'     from  the  date  of  such  renewal,  and  so  on  from  time  to 

^ II  time  during  the  continuance  of  the  renewed  Avrit,  either 

by  being  marked  with  a  seal  of  the  Court  bearing  the 
date  of  the  day,  month,  and  year  of  such  renewal,  or  by 
such  party  giving  a  written  notice  of  renewal  to  the 
sheriflf',  signed  by  the  party  or  his  attorney,  and  bearing 
the  like  seal  of  the  Court;  and  a  writ  of  execution  so 
renewed  shall  have  eflfect,  and  be  entitled  to  priority, 
according  to  the  time  of  the  original  delivery  thereof. 

This  rule  in  in  substance  the  same  as  s.  124  of  the  C.  L.  P.  Act? 
1852.  It  will  be  observed  that  a  writ  of  execution  may  be  re- 
newed  by  leave  without  the  restrictions  imj^sed  in  the  case  of  a 
writ  of  summons  under  the  new  practice:  0.  VIII.,  r.  l,aHtCf 
p.  19y. 


E.  17. 

Proof  of 
renewal. 


B.  18. 

Execution 
within  six 
yean. 


B.  19. 

Execution 
after  six 
yeara,  ur 
change  of 
partici. 


17.  The  production  of  a  writ  of  execution,  or  of  the 
notice  renewing  the  same,  purporting  to  be  marked  with 
such  seal  as  in  the  last  preceding  Rule  mentioned,  show- 
ing the  same  to  have  been  renewed,  shall  be  sufficient 
evidence  of  its  having  been  so  renewed. 

This  is  the  same  as  s.  125  of  the  C.  L.  T.  Act,  1852. 

18.  As  between  the  original  parties  to  a  judgment, 
execution  may  issue  at  any  time  >vithin  six  years  from 
the  recovery  of  the  judgment. 

This  is  in  substance  the  same  as  s.  128  of  the  C.  L.  P.  Act,  1852. 

19.  Where  six  years  have  elapsed  since  the  judgment, 
or  any  change  has  taken  place  by  death  or  otherwise  in 
the  parties  entitled  or  liable  to  execution,  the  party 
alleging  himself  to  be  entitled  to  execution  may  apply  to 
the  Court  or  a  judge  for  leave  to  issue  execution  accord- 
ingly. And  such  Court  or  judge  may,  if  satisfied  that 
the  party  so  applying  is  entitled  to  issue  execution,  make 
an  order  to  that  effect,  or  may  order  that  any  issue  or 
question  necessary  to  determine  the  rights  of  the  parties, 
shall  be  tried  in  any  of  the  wavs  in  which  any  question  in 
an  action  may  be  tried.  And  in  either  case  such  Court 
or  judge  may  impose  such  terms  as  to  costs  or  otherwise, 
as  shall  seem  just. 

The  practice  at  common  law  in  reviving  pecuniary  judgements 
for  the  purpose  of  execution,  after  the  lapse  of  six  years  or  the 
death  of  parties,  was  formerly  governed  by  ss.  129  to  ISl  of  the 
C.  L.  P.  Act,  1852.  Under  those  provisions  the  party  seeking 
execution  could  apply  to  the  Court  or  a  judge  for  leave  to  enter  a 
suggestion  to  the  effect  that  such  party  was  shown  to  be  entitled 
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to  execution,  and  to  allow  execution  to  Issue.  And  if  the  case  Order 
was  made  clear,  the  suggestion  and  the  consequent  execution  were  XLII. 
allowed.    If  the  case  were  not  made  clear,  the  suggestion  and  rr.  19—28. 

execution  consequent  upon  it  were  disallowed,  and  the  party  was  — ^ '- 

left  to  his  writ  of  revivor.  This  was  a  new  action,  in  which  by 
the  ordinary  processes  of  pleading  the  questions  in  dispute  were 
brought  to  issue  and  decided. 

The  above  rule  preseiTcs  alternative  processes,  according  as  the 
right  to  execution  is  or  is  not  sufficiently  clear  to  be  enforced 
summarily  by  a  judge.  But  a  somewhat  simpler  pix)cess  is  pro- 
vided. If  the  case  be  clear,  the  judge  may  oi*der  execution  to 
issue.    If  it  be  not,  he  may  direct  an  issue  to  try  the  right. 

In  Aft,  Gt'H.  V.  Corporatiim  of  Birmingham,  15  Ch.  D.  423, 
C.  A.,  the  court  refused  to  allow  an  injunction  directed  to  a  cor- 
poration to  restrain  a  nuisance,  to  be  enforced  against  its  successor 
in  title.  In  J/crccr  v.  Laitrrm'i'f  26  W.  R.  60H,  an  order  that  the 
executor  of  a  plaintiff  who  had  recovered  judgment  and  then 
died  should  be  at  liberty  to  issue  execution  was  made  exjfarti'f 
but  without  costs. 

20.  Every  order  of  the  Court  or  a  judge,  whether  in  an  B.  20. 
action,  cause,  or  matter,  may  be  enforced  in  the  same  Execution 
manner  as  a  judgment  to  the  same  effect.  ""  **"*•"• 

Seel  &2  Vict.  c.  110,8.  18. 

In  Sprunt  V.  Pu/ih,  7  Ch.  D.  567,  a  four  day  order  to  pay  money 
into  Court  was  malle  against  a  receiver  who  did  not  comply  with 
the  onler.  It  was  held  that  a  writ  of  sequestration  to  enforce  the 
order  might  issue  without  leave. 

An  order  dismissing  an  action  with  costs  for  non-prosecution 
cannot  be  enforced  by  attachment  of  debts  under  0.  XLV.,  r.  2  : 
Crtmi'ttl  V.  Crum,  4  Q.  B.  D.  225. 

See  rule  23  as  to  cciuitable  execution.  As  to  enforcing  orders 
for  costs,  see  note  to  O.  laY.fjJoxtf  p.  409. 

21.  In  cases  other  than  those  mentioned  in  Rule  18  *•  ^^' 
any  person  not  heing  a  party  in  an  action,  who  obtains  K^oution 
any  order  or  m  whose  favour  any  order  is  made,  shall  be  i^rson  not 
entitled  to  enforce  obedience  to  such  order  by  the  same  *  ^*^^^'' 
process  as  if  he  were  a  party  to  the  action ;  and  any 
fKjrson  not  being  a  party  in  an  action,  against  whom 
obedience  to  any  judgment  or  order  may  be  enforced, 

shall  be  liable  to  the  same  process  for  enforcing  obedience 
to  such  judgment  or  order  as  if  he  were  a  party  to  the 
action. 

This  rule  is  taken  from  Chan.  Cons.  Ortl.  XXIX.,  Rule  2  j 
Morgan's  Acts  and  Orders,  513,  cd.  4. 

22.  No  proceeding  by  audita  querela  shall  hereafter  be  E.  22. 
used ;  but  any  party  against  whom  judgment  has  been  Audiu 
given  may  apply  to  the  Court  or  a  judge  for  a  stay  of  SSoiuheU. 
execution  or  other  relief  against  such  judgment,  upon  the  stay  of 
ground  of  facts  which  have  arisen  too  late  to  be  pleaded ;  '^*«^c^**""- 
and  the  Court  or  judge  may  give  such  rehef  and  upon 

such  terms  as  may  be  just. 

r3 


Order  Auilitn  qucivln  wns  n  process  in  the  nnliireof  nnnclinti.whcrcbj 

XUl.      n  )>arty  aimiiiHt  wh'im  juctKinuiil  hivl  livmiiililaiiiccl  iiii{.']il  iiniveiit 

R.  It— H.  cxiKUlion  nn  tbu  Krnunil  of  Home  matter  at  dcfciicu  which  there 

wftH  )io  opinrtunit;  ot  miMiiitr  in  the  original  action  :  nee  THrtrr 

V.  Daviei.  2  Niitus  ti>  WillininH'  Saanileni,  p.  4m.  By  K.  O.,  H.  T., 
IH'iil.  Itiile  79.  thiK  ]>niro4s  ciulil  only  l>c  i>MUG(l  l>;  leave  ol  the 
Court  or  a  jucljiu  ;  ami  it  haf  lieon  almost  wholly  tlisuncd. 

B-  M.  2A.  Notliiiijt  in  any  of  tlic  Rules  of  this  Order  shall 

(taviijjinf     take  away  or  curtail  any  riplit  heretofore  exiBtiug  to 
rijiii!""      enforce  or  gi*-e  cfl'wt  to  any  judgment  or  order  in  any 
manner  or  agaiiiBt  any  person  or  ])roperty  whateocrcr. 

Onlbwry.  By  a.  2  nf  the  Civil  Procedure  Act*  HcjicbI  Aet.  1S79  (42  k  43 

Vict.  c.  G9).  outlawry  in  civil  proceolinKH  in  now  nliolinhcd. 
Ei|iilta1>1(<  Where  a  jucljinncnl  rlolitor  lins  nn  available  lepal  c:'tntc,  bnt  hi» 

rin'uiiiiii.  nnme  equitable  cNtatc  or  inti're»t,  ciiiitalilc  execution  may  Iv 
obtaiiioil  by  the  niiiKiintineiil  «f  a  ivcuivor.  The  reL-eiver  may  lie 
ai>|)oiiitC(1  on  an  a]<iilicalioiiiiilheoHtriiiaI  aclion.  Afrcdi  action 
ctaimiiiir  a  receiver  is  uniiecesKary  :  Srilt  v.  ('•mifrr.  IB  Uh,  D.  Mt. 
V.  A. ;  Smith  v.  l\-H->-H.  tl  Q.  B.  II.  IT,.  C.  A.  But  it  a  frcsli  action 
lie  commeiicetl  tlic  receiver  innv  Im  niiiiuiiileil  mi  an  inlerl'icntory 
applii-alion  :  Ji.j/-k//«/i'««  //««*  v.  hirii*.  11  Ch.  D.  275.  C.  A. 

If  it  )>c  moilt:  to  ajijK'ar  that  a  jiulKnieiil  ilelilor  hnii  no  Icfcnl 
cKtntc,  bnt  has  some  ojuitable  iiittiust  in  land,  a  I'cccivcr  may  l>e 
ai)])i>iiite(l  without  nil  i-lnjil  haviii);  liecu  lirKt  sued  nut ;  E^  parte 
KraHt.  \»  Ch.  D.  252,  ('.  A.  As  to  eiifon-iiifc  an  iinler  for  alimony 
nuule  by  the  Divorce  Court  liv  mcaim  of  a  receiver  ajijiointed  by 
the  Chancery  Division.  «fe  OiiFrr  v.  L'.irlh.-r,  2K  W.  R.  SBl. 
V.  C.  M.  Kee  further  tlic  note  on  receivers  in  h.  2:.,  Bub.-s.  8,  of 
the  Act  of  1873. 

S.  B4.  24.  Nothing  in  tliis  Onler  shall  afTwt  the  onler  in 

OMfror      which  WTits  of  cxccntion  may  be  iBsncd. 

See  lni>t  note,  and  O.  XI.III..  r.  2.;«nf.fti  to  writsin  aid. 


ORDER  XTJir. 

Writs  of  Fieri  Facias  and  Elegit. 

1.  Write  of  fieri  faciaa  and  of  elegit  shall  have  the 
game  force  and  effect  aa  tlie  like  writs  have  heretofore 
had,  and  shall  he  executed  in  .the  same  manner  in  which 
the  like  writa  have  heretofore  been  executed. 

Ar  to  levyinn  interest, sec  O.XLIl.,r.H,(>Arr.  11.366.  Interest 
on  contii  now  mns  from  the  certiHcatc  of  taxation :  See  Form  I , 
ApiiendixK.^Hjrf, )).  ntiO:  jS-ftrwrfrr  v.  Clrngh,  i6  1..  l.C.V.'Mih. 

Ah  to  the  non-return  of  a  writ  of  ft.  fa.  by  the  sheriff,  sec  Hall 
V.  Ijey,  12  Ch.  D.  796.  Under  an  elegit  the  sheriff  may  sei;'e  the 
dcbtor'B  icoods  nl  once  l«forc  the  inijuiiition  Ib  held,  and  from  the 
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time  of  the  seizure  the  creditor  becomes  a  secured  creditor  within  Order 
the  meaning  of  the  Bankruptcy  Act,  1869,  s.  16  :  Ex  parte  Abbott,  XLIII. 
15  Ch.  U  447,  C.  A.  rr.  1.  2. 

2.  Writs  of  venditioni  exponas,  distringas  nuper  vice-  B.  2. 
coiuitem,  fieri  facias  de  bonis  ecclesiasticis,  sequestrari  wnti  in  aw. 
facias  de  bonis  ecclesiasticis,  and  all  other  writs  in  aid  of 
a  writ  of  fieri  facias  or  of  elegit,  may  be  issued  and  exe- 
cuted in  the  same  cases  and  in  the  same  manner  as 
heretofore. 


ORDER  XLIY.  Order 

XLIV. 

Attachment. 

1.  A  writ  of  attachment  shall  have  the  same  effect  as  a  B.  l. 
writ  of  attachment  issued  out  of  the  Court  of  Chancery  Effector 
has  heretofore  had.  attachment 

2.  No  writ  of  attachment  shall  be  issued  without  the  *•  8. 
leave  of  the  Court  or  a  judge,  to  be  applied  for  on  notice  pcave  to 
to  the  party  against  whom  the  attachment  is  to  be  issued,  auachment 

An  attachment  ift  a  writ  directed  to  the  sheriff,  commanding  him 
to  attach  the  person  against  whom  it  is  iissued,  and  have  him  before 
the  Court  to  answer  his  contempt.  The  writ  must  be  returned  by 
the  sheriff,  like  other  writs  of  execution.  The  practice  in  Chancery 
was  formerly  governed  by  the  Chancery  General  Order  of  7th  Jan., 
1870.  See  1  Dan.  Ch.  Pr.,  pp.  907,  et  geq.t  ed.  5  j  and  see  now 
Seton,  4  ed.  p.  15()3,  et  seq. 

The  second  of  the  a1x)ve  rules  introduced  an  important  change 
in  the  Chancery  Division  :  inasmuch  as  a  writ  can  never,  for  the 
future,  issue  as  of  right  ^^ithout  an  order,  granted  after  notice  to 
the  party  :  Abud  v.  Jtich%  2  Ch.  D.  528,  M.  R.  This  was  already 
the  rule  in  the  Common  Law  Courts,  except  in  the  case  of  an 
attachment  against  a  sheriff  for  disolxiying  an  order  to  return  a 
writ :  in  which  case  the  rule  was  made  absolute  ex  ])arte ;  see 
R.  G..  H.  T.  1853,  "Rule  108.  That  exception  is  now  abolished  : 
Jvpp  V.  CiMUfrr,  5  C.  P.  D.  26  ;  Efjnde  v.  Otmld,  W.  N.  1882,  p.  74. 
As  to  attaching  a  judgment  debtor  for  disobedience  to  an  order 
obtained  in  one  of  two  concurrent  proceedings  to  recover  the  debt, 
see  Ilatjter  v.  Jftall,  U  L.  T.  131,  C.  A. 

The  provisions  of  0.  LV.,  r.  1,  jfoMtj  p.  405,  apply  to  an  applica- 
tion for  an  attachment.  The  costs  are,  therefore,  in  the  discretion 
of  the  Court,  and  are  not  limited  to  a  fixed  amount :  Abud  v. 
Jihhstf  ubi  9upra,  Costs  should  l)e  asked  for  and  duposed  of  on 
the  application  for  the  attachment :  Ibid. 

Service  of  notice  of  motion  upon  the  solicitors  on  the  record  of 
the  party  to  be  attached  is  sufficient  service  :  Browning  v.  Sabin,  \ 

5  Ch.  D.  511,  M.  R. ;  llichards  v.  Kitchen,  25  W.  R.  6U2,  V.-C. 
B.,  but  see  Mann  v.  Perry ,  44  L.  T.  248.  So  too  is  service  by 
leaving  the  notice  of  motion  at  the  residence  of  the  party  to  Ije 
affected  thereby :  lie  a  Solicitor,  14  Ch.  D.  152,  M.  R.  As  to 
substituted  service,  see  Tdnnj  v.  Stanxjield,  28  W.  II.  582. 
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An  interlocutory  order  under  0.  LII.,  poitty  p.  394,  may  Ixj  en- 
fr)rced  by  attachment :  Ilutrhimton  v.  Jlartmont,  W.  N.  1877,  p.  29, 
M.  R.  But  a  judgment  or  oixler,  under  that  Oitler  or  otherwise,  if 
it  be  for  the  payment  into  Court  of  money,  can  only  be  enforced 
by  attachment  if  the  case  falls  within  the  exceptions  in  the 
Debtors'  Act,  1869  (32  &  33  Vict.  c.  62)  :  Ibid. ;  Plut»phate  Setvage 
Co.  V.  Ilartmont,  25  W.  R.  743,  V.-C.  M.  On  the  same  principle, 
a  joeraon  attached  for  misconduct  will  not  be  detained  for  costs  : 
Jaehnon  v.  Matehy,  L.  R.  1  Ch.  D.  86,  V.-C.  H.  See  also  Earl  of 
J^'wex  V.  Barnett,  L.  R.  6  Ch.  D.  2o2,  C.  A. 

As  to  attaching  a  memlxir  of  Parliament,  see  lie  Amjlo-French 
Co'OjH'rativc  ySonctyf  14  Ch.  D.  533. 


Order 
XIV. 


ORDER  XLV. 
Attachment  of  Debts. 


for  exami- 
nation of 
jiulKinpiit 
debtor. 


E.  1.  1.  Where  a  judgment  is  for  the  recovery  bj  or  pajrment 

Application  to  aiiy  persoii  of  money,  the  party  entitled  to  enforce  it 
may  apply  to  the  Court  or  a  judge  for  an  order  that  tlie 
judgment  debtor  be  orally  examined  as  to  whether  any 
and  what  debts  are  owing  to  him,  before  an  officer  of  the 
Court,  or  such  other  person  as  the  Court  or  judge  shall 
appoint ;  and  the  Court  or  judge  may  make  an  order  for 
the  examination  of  such  judgment  debtor,  and  for  the 
production  of  any  books  or  documents. 

The  power  of  enforcing  judgments  by  attaching  debts  due  by 
third  persons  to  the  judgment  debtor  has  existed  in  the  Common 
Law  Courts  since  1854.  It  was  given  by  the  C.  L.  P.  Act,  1854  ; 
and  the  procedure  has  hitherto  been  goveraed  in  part  by  that  Act, 
and  in  part,  by  the  C.  L.  P.  Act,  1860.  The  present  Order  applies 
the  practice  of  attachment  of  debts  to  all  divisions  of  the  Court 
The  several  rules  are  in  substance  a  reproduction  of  the  sections 
relating  to  the  subject  in  the  C.  L.  P.  Acts  of  1854  and  1860;  with 
the  exception  that  s.  28  of  the  C.  L.  P.  Act,  1860,  which  enabled  a 
judge  to  refuse  to  interfere  by  attachment  where,  from  the  small- 
ness  of  the  amount  to  be  recovered,  or  of  the  debt  sought  to  be 
attached,  or  otherwise,  the  remedy  sought  would  be  worthless  or 
vexatious,  is  not  repeated. 

The  above  rule  is  taken  from  s.  60  of  the  C.  L.  P.  Act, 
1854. 

It  has  been  held  under  that  section  that  there  was  no  power  to 
examine  an  officer  of  a  Corporation  as  to  debts  due  by  it  to  a 
judgment  debtor :  Dickton  v.  Neath  and  Brecon  By,  Co.y  L.  R. 
4  Ex.  87. 

A  debtor  to  be  examined  is  entitled  to  conduct-money.  An 
attachment  was  refused  for  disobedience  to  an  order  to  come  up 
for  examination,  without  an  affidavit  showing  tender  of  conduct- 
money, reason  for  not  examining  the  debtor  at  his  own  residence, 
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and  that  there  was  no  othor  means  of   ascertaining  the  debt  •  Order 

PntttTtnr  Efidommut  dK  v.  Whitlani,  36  L.  T.  467,  Q.  B.  D.  XLV. 

The  examination  of  the  debtor  is  intended  to  be  of  a  strict  and  rr.  1,  2. 

searching  character :    Reimhlin  of  Cjttta   lUca  v.  Strounhergf  16 

Ch.  D.  8,  C.  A-     For  a  form  of  order  for  examination  of  a  judg- 
ment debtor,  see  App.  H.  No.  36,  pout,  p.  593, 

2.  The  Court  or  a  judge  may,  upon  the  ex  parte  appli-  B.  2. 
cation  of  such  judgmeut  creditor,  either  before  or  after  order 
such  oral  examiuatiou,  and  upon  affidavit  by  himself  or  J^^tjJ""* 
his  solicitor  stating  that  judgment  has  been  recovered, 
and  that  it  is  still  unsatisfied,  and  to  what  amount,  and 
that  any  other  person  is  indebted  to  the  judgment  debtor, 
and  is  within  the  jurisdiction,  order  that  all  debts  owing 
or  accruing  from  such  third  person  (hereinafter  called  the 
garnishee)  to  the  judgment  debtor  shall  be  attached  to 
answer  the  judgment  debt ;  and  by  the  same  or  any  sub- 
sequent order  it  may  be  ordered  tnat  the  garnishee  shall  order  to 
appear  before  the  Court  or  a  judge  or  an  officer  of  the  gjjjj^p '^j^  *" 
Court,  as  such  Court  or  judge  shall  appoint,  to  show  cause  why  he 
why  he  should  not  pay  the  judgment  creditor  the  debt  p^J"^^^  "°* 
due  from  him  to  the  judgment  debtor,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  judgment  debt. 

This  is  taken  from  s.  61  of  the  C.  L.  P.  Act,  1854. 

What  the  Court  or  judge  is  empowered  to  attach  is,  debts  owing 
or  accruing  to  the  judgment  debtor.  Rent  due  by  a  tenant  is  a 
debt  attachable  :  Mitchvll  v.  Lct^  L.  R.  2  Q.  B.  259.  So  is  money 
in  the  hands  of  a  sheiiff,  being  the  proceeds  of  an  execution  levied 
by  him  ;  Murray  v.  Simjwmy  8  Jr.  C.  L.  App.  xlv.  So  is  a  debt  for 
which  a  cheque  has  been  given  by  the  garnishee,  if  the  cheque  is 
dishonoured  or  stopped  :  Cohen  v.  Ifale^  3  Q.  B.  D.  371.  So  are 
moneys  in  the  hands  of  a  itjceiver  appointed  in  an  administration 
action  :  Ilapier  v.  Wriyfif,  14  Ch.  D.  638 ;  and  so  is  interest  on 
railway  stock  guamutced  by  one  railway  company  to  another 
under  an  arrangement  confirmed  by  statute  :  Bouch  v.  SevetwaTia 
My.,  4  Ex.  D.  133.  Upon  a  judgment  against  a  company,  money 
in  the  hands  of  an  official  liquidator  may  be  attached  :  Jix  parte 
Turnery  2  D.  F.  &  J.  354.  Upon  a  judgment  against  an  executor, 
as  such,  a  debt  due  to  the  testator's  estate  may  be  attached: 
Burton  v.  ItohertHy  6  H.  &  N.  93  ;  Fowler  v.  Rohertg,  2  Giff.  226. 
And  where  such  an  order  of  attachment  has  been  made,  its  en- 
forcement will  not  be  restrained  on  the  ground  that  a  decree  for 
administration  has  been  made  after  the  order  ;  or,  it  would  seem, 
after  the  judgment,  though  before  the  order  :  llrid. 

After  the  analogy  of  a^*.  /a.,  under  which  the  goods  of  any  one 
of  those  against  whom  it  is  issued  may  be  taken,  a  debt  due  to  one 
of  several  judgment  debtors  may  be  attached  to  satisfy  the  judg- 
ment against  all :  Miller  v.  3fynn,  1  E.  &  E.  1075. 

An  order  cannot  be  made  to  attach  a  debt  due  from  a  firm 
described  in  the  order  by  the  firm  name :  Walker  v.  Itooke, 
6  Q.  B.  D.  631. 

The  debt  must  be  an  absolute  not  a  conditional  debt :  Howell 
V,  Metropolitan  liailwayy  19  Ch.  D.  508. 

Unliquidated  damages  cannot  ho,  attached  :  Johnson  v.  Dia  numdy 
11  Ex.  73  ;  even  though  their  amount  has  been  ascertained  by  the 
verdict  of  a  jury,  but  no  judgment  yet  had  :  Jones  v.  Tlwmpsan, 
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Order  E.  B.  k  K.  fi3.  A  notice  to  treat  iiiulcr  the  Lands  ClaUvSes  Act,  on 
XLV.  which  nothing  has  Ixjcn  clone,  dcxis  nut  crcate  an  attachable  delit : 
rr.  8,  8.  ItiehardMim  v.  Klmit^  L.  R.  2  C.  P.  I).  9.  The  proceedH  of  a  judg- 
—  ment  paid  into  a  county  court  are  not  attachable  as  a  debt  due 
from  tne  registrar  to  the  judgment-<le])tor  :  Dolphin  v.  LaytaH,  4 
C.  P.  D.  130 ;  and  where  the  judgment  debtor  ih  the  holdet  of  a 
))romiKsor>'  note  not  yet  due,  the  sum  rcprescnted  by  the  note  cannot 
Ikj  attached  as  a  debt  due  from  the  promisor  :  Pyni'  y.  Klnnoy  11 
Ir.  C.  L.  K.  40.  As  to  pensions  and  su|)erannuation'  allowances, 
see  Inncay.  Eaf^t  India  Co.,  17  C.  B.  351  ;  Dtnt  v.  Dt^t,  L.  It.  1 
P.  &  D.  306;  JCj'  parte  Ilaivker.  L.  R.  7  Ch.  214.  As  to 
salary  from  a  local  board,  see  Hall  v.  Pritchett,  3  Q.  B.  D.  215. 
Before  the  Judicature  Act,  ss.  24  and  25.  it  was  held  that  a  debt 
could  only  be  attached  to  which  the  judgment  debtor  was  him- 
self entitle<l  both  at  law  and  in  equity,  and  not  one  which  he 
had  assigned  :  Uimch  v.  Coatfn,  18  C.  B.  767.  Hince  the  Judi- 
cature Acts,  it  has  Ixien  held  l)y  Quain,  J.,  at  Chambers,  that  an 
equitable  debt  may  l)e  attached  :  WUMtm  v.  DundaHy  W.  K. 
187r),  p.  232.  As  to  obtaining  apportionment  of ,  and  attaching  a 
judgment  debtor's  share  of  interest  on  a  trust  fund,  see  Na*h  v. 
PeuAe,  47  L.  J.  Q.  B.  7r»H, 

By  the  Merchant  Shipping  Act,  1854  (1'  k  18  Vict.  c.  104), 
s.  233,  seamen's  wages  whether  due  or  accruing  cannot  be  attsichcil. 
Nor,  by  33  k  34  Vict.  c.  30,  can  workmen's  wages. 

The  section  in  cx])i'esH  tenns  applies  to  debts  accruing,  a.s  well 
as  del)t8  actually  owing :  see  Sparkx  v.  Yottuffr,  8  Ir.  C.  L.  251  ; 
Taj/p  V.  Jonen,  L.  R.  10  Q.  B.  591  ;  Ilapivi'  x.'Wrifjht,  14  Ch.  D. 
at  ]).  043. 

Rule  2  authorises  a  judge  to  do  two  things  ;  first,  to  attach  the 
del)t,  as  to  the  eifect  of  which  see  the  next  mle  ;  secondly,  to 
order  its  payment  to  the  judgment  creditor.  This  latter  j)ower 
may  he  exercised  by  the  same  onler  which  attaches  the  debt,  or 
b}'  a  subsecjuent  one.  It  may  also  V>e  exercised  with  resiKJCt  to 
debts  accruing,  as  well  as  debts  owing.  Such  debts  may  be 
onlered  to  l)e  paid  when  they  fall  due  ;  and  it  is  not  necessaiy  to 
wait  and  olitain  a  fresh  onler  for  ])ayment  of  each  as  it  becomes 
jiaj'able  :  Tajtp  v.  Jtmc*,  vbl  Mvpra. 

For  a  fonii  (jf  garnishee  oixler  under  this  rule,  sec  App.  H.  No. 
37,7w«^p.  593. 

An  order  dismissing  with  costs  an  action  for  want  of  prosecu- 
tion is  not  a  judgment  within  the  meaning  of  this  nde  :  Cremvttl 
T.  Crum,  4  Q.  B.  D.  225. 

E.  8.  8.  8cm*ce  of  an  order  that  debts  due  or  accniing  to 

s«-ni<H« of  the  judp^meiit  debtor  shall  be  attached,  or  notice  thereof 

onil-rl***^*  to  the  ganiishee,  in  such  manner  as  the  Court  or  judge 

KfltH-t.  sball  direct,  shall  bind  such  de])t8  in  his  hands. 

This  is  taken  from  s.  02  of  the  C.  L.  P.  Act,  1854. 

The  effect  of  the  words  '*  shall  hind  such  debts  "  has  often  under- 
gone discussion.  Under  the  Bankniptcy  Act.  1849,  it  was  held 
that  a  judgment  creditor  who  had  obtainetl  an  oixler  attacliing  a 
debt,  or  an  order  for  payment,  was  a  creditor  holding  security,  but 
not  a  creditor  having  a  lien  within  the  meaning  of  s.  184  of  that 
Act ;  and  that,  therefore,  if  bankruptcy  inter\'ened  before  actual 
]>aymcnt,  the  assignee,  not  the  judgment  creditor,  was  entitled  : 
IIolme«  V.  Tutton,  5  E.  &  B.  05  ;  Tvmt-r  v.  Jo^nex,  1  H.  &  N.  878  ; 
IVhwnf  V.  Jirinrftj  30  L.  J.  Q.  B.  40.  But  a  ])ayment  by  the  gar- 
nishee in  oljedience  to  an  order  to  pay.  and  to  avoid  an  execution, 
where  he  either  hatl  no  notice  of  adjudication  in  bankruptcy,  or 
what  was  the  same  thing  the  registration  of  a  deed  of  arrangement 
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iiiulei'  the  Bankruptcy  Act,  18<U,  or  where  he  had  ne  opportunity  Order 
of  applying  to  set  aside  the  order,  was  a  jrnod  i>ayment  as  far  as  he  XLV. 
was  coucerued  :   Wood  v.  Dunn,  L.  U.  2  Q.  B.  73.    The  enactments    rr.  8—6. 

of  the  Bankruptcy  Act,  1869,  as  to  the  rights  of  secured  creditors,  • 

are  entirely  different  f  ix)ra  those  in  force  when  the  above  cited 
cases  were  decided  :  Slatvr  v.  Plmlrr^  L.  R.  7  Kx-  95  ;  Ejt  jmrte 
JitwHwy  L.  R.  ♦»  Ch.  795.  And  under  the  present  law,  a  creditor 
who  has  obtaine:!  a  gamishce-ordcr  is  in  the  same  position  as  an 
execution  creditor  who  has  seized.  He  has  a  charge  on  the  debt, 
which  is  good  against  the  trustee  in  bankruptcy  :  Emawtel  v. 
Brlilgev,  L.  R.  9  Q.  B.  286  ;  Ex  parte  JohmvIijuc,  8  Ch.  D.  527,  C.  A. 
Ex  2Mrte  Greenway^  L.  R.  16  Eq.  619,  C.  J.  B.,  seems  to  be  over- 
ruled. 

The  debts  are  bound  from  the  date  of  the  order  of  attachment ; 
and  no  set-off,  and  nothing  affecting  the  state  of  the  accounts 
Ijetween  the  garnishee  and  the  judgment  debtor,  arising  after  that 
tlate,  can  l)e  taken  into  account :  Tapp  v.  Jont'x^  L.  R.  10  Q.  B. 
591  ;  though  it  would  seem  that  a  set-off  existing  at  that  date 
might  avail :  Sampnim  v.  Seat  on  and  Jieer  Itij*  Co.y  L.  R.  10  Q.  B. 
28.  The  garnishee  cannot  set  off  a  debt  due  to  him  by  the  judg- 
ment creditor :  I  hid. 

As  to  the  effect  of  an  attachment  upon  a  solicitor's  lien,  see 
Jlotufh  V.  Ed/rardMf  1  H.  &  N.  171  ;  Ehdellw  (hnin/fham,  28  L.  J. 
Kx.  213  ;  iSt/inpxon  v.  Prothvro,  26  L.  J.  Ch.  671  ;  Uamrr  v.  Crilexy 
11  Ch.  D.  942  (order  nhi). 

The  onler  binds  the  del)t  in  the  hands  of  the  garnishee  only ; 
and,  therefore,  if  the  amount  lias  been  i)aid  into  the  Court  of 
Chancery,  it  is  not  bound,  and  that  Court  will  not  interfere  to  give 
effect  to  the  onler  :  Steven  v.  Phelipxy  L.  R.  10  Ch.  417. 

Where  a  debt  is  secured,  a  garnishee  order  does  not  affect  the 
security:  Chatte^rton  v.  M^atney,  16  Ch.  D.  378 ;  17  Ch.  D.  259,  C.  A. 

4.  If  the  ganiishee  does  not  forthwith  pay  into  Court  e.  4. 
the  amount  due  from  him  to  the  judgment  debtor,  or  an  onur  for 
amount  equal  to  the  judgment  debt,  and  docs  not  dispute  aj^Sst '" 
the  debt  due  or  claimed  to  be  due  from  him  to  the  jiidg-  KHnaahee. 
ment  debtor,  or  if  he  does  not  appear  upon  summons, 
then  the  Court  or  judge  may  order  execution  to  issue, 
and  it  may  issue  accordingly,  without  any  previous  writ 
or  process,  to  levy  the  amount  due  from  such  garnishee, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment  debt. 

This  is  taken  from  s.  63  of  the  C.  L.  P.  Act,  1854.  For  a  form 
of  order  under  this  rule,  see  App.  H,  No.  38,  poxt^  p.  594. 

6.  If  the  garnishee  disputes  his  liability,  the  Court  or  B.  5. 
judge  instead  of  making  an  order  that  execution  shall  i««"^  ;*'^»**»* 
issue,  majr  order  that  any  issue  or  question  neccssaiy  for  tii«i>iite8 
determining  his  liability  be  tried  or  determined  in  any  ^'"^•"»t)'- 
manner  in  which  any  issue  or  question  in  an  action  may 
be  tried  or  determined. 

This  is  taken  from  s.  G4  of  the  C.  L.  P.  Act,  1854. 

G.  Whenever  in  proceedings  to  obtain  an  attachment  B.  6. 
of  debts  it  is  suggested  by  the  garnishee  that  the  debt  S-J^'^jl^^ou 
sought  to  be  attached  belongs  to  some  third  pereon,  or  to  npiiear. 
hat  any  third  person  has  a  lien  or  charge  upon  it,  the 


Ord«r     Court  or  judfj^c  may  order  such  third  person  to  appear, 
^Zio  "'"^  ^**'*  ^^^  '"'turc  atid  particularH  of  liis  claim  upou 
"'   ~    '  Biich  debt. 

ThiK  k  tiikcn  from  x.  29  of  the  C.  L.  P.  Act,  I860.  Ah  to  the 
liToceulings  where  the  mmiey  h^uiight  to  be  attached  is  naici  to 
Ih!  tnurt  mouej,  see  JI-'bcrlK  t.  Uii/i.  8  Q.  B.  D.  319,  C.  A. 

B,  7.  7.  After  hearing  t)ic  allo<ratioiis  of  such  third  person 

rr.-orc.unt-.  under  Buch  order,  and  of  any  othur  person  whom  by  the 
'(tiling'""  *"ic  or  any  subsequent  order  the  Court  or  Judge  may 
peniuH.  order  to  appear,  or  in  case  of  such  third  person  not 
appearing  when  ordered,  the  Court  or  judge  may  order 
execution  to  issue  to  levy  tlie  amount  due  from  sneh 
{raniishec,  or  any  issue  or  question  to  be  tried  or  deter- 
mined according  to  the  preceding  Rules  of  this  Order, 
and  may  bar  tlie  claim  of  such  third  person,  or  make 
such  other  order  as  such  Court  or  jud<rc  shall  think  fit, 
uiKin  such  temiB,  in  all  cases,  with  respect  to  the  lien  or 
charge  (if  any)  of  such  third  person,  and  to  costs,  as  the 
Court  or  judge  sliall  tliink  just  and  reasonable. 

Thi-  is  takci 
mailc:  hj"  coii-ici 
Q.  B.  5M4. 

E,  8.  8.  Payment  made  by,  or  execution  levied  upon,  the 

uiivOinrKP  of  garnishee  under  any  such  proceedings  as  aforesaid  shall 
i[jiriii«ii.^f.     1^  j^  valid  disi'iharjre  to  him  ae  against  tlic  judgment 
debtor,  to  the  amount  paid  or  levied,  although  such  pro- 
ceeding may  he  set  aside,  or  the  judgment  a-^'crged. 

This  i«  tnken  fmm  s.  fi."  nf  the  C.  I^  I'.  Act,  isri4.  See  Jfcj/nr 
»/■  iMMiteii  V.  Jmnt  Sl»ek  Hank,  li  A))]),  Ves.  393  H.  L.  lu  to  ilis- 
charge  by  [>a;meut  under  compulsiou  ul  taw. 

E.  9.  9.  There  shall  1)C  kept  by  the  proper  officer  a  debt 

ih'i.i  sitafh-  attjichnient  Imok,  and  in  snch  hook  entries  siiall  be  made 
""■"'  ^''^^   of  the  attachment  and  proceedings  thereon,  with  names, 
dates,  and  statements  of  the  amonnt  recovered,  and  other- 
wise; and  copies  of  any  entries  made  therein  may  he 
taken  by  any  person   upon   application   to  the  proper 
olficer. 
This  is  taken  fmm  n.  GC  of  the  C.  L.  P.  Act,  1854. 
B.  10.  10.  The  costs  of  any  application  for  an  attachment  of 

chu  debts,  and  of  an^  proceedings  arising  from,  or  incidental 

to  such  application,  shall  Ik  iu  the  discretion  of  the  Court 
or  a  judgi', 

Tbi*  IK  taken  from  s.  (17  of  the  C.  L.  P.  Act,  1854. 
For  the  fonnd  iu  use  in  the  Chnoceir  DifiaiaD.  see  Seton  on 
Decrees,  pp.  311,  et  teq..  I'd.  4. 
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ORDER  XLVI.  Order 

XLVI. 

Charging  of  Stock  or  Shares  and  Distringas. 

1.  An  order  charging  stock  or  shares  may  be  made  by  ^'  ^• 
any  Divisional  Conrt,  or  by  any  judge,  and  the  proceed-  ^^^^^f  "^ 
ings  for  obtaining  such  order  shall  be  such  as  are  directed, 
and  the  effect  shall  be  such  as  is  provided  by  1  &  2  Vict. 
c.  110,  ss.  1^  and  15,  and  3  &  4  Vict.  c.  82,  s.  1. 

By  1  &  2  Vict.  c.  110,  s.  14  :— 

**  If  any  person  against  whom  any  judgment  Bhall  have  been  Judgment, 
entered  up  in  any  of  Her  Majesty's  Superior  Coui-ts  at  West-  » ^?f ^^'♦J^V 
minster  shall  have  any  Government  stock,  funds,  or  annuities,  J^^j  ihares 
or  any  stock  or  shares  of  or  in  any  public  company  in  England  in  com- 
(whether  incoiporated  or  not),  standing  in  his  name  in  his  own  j>anies,  &c., 
right,  or  in  the  name  of  any  pereon  in  trust  for  him,  it  shall  \yc  j^j^JJ^"  "^* 
lawful  for  a  judge  of  one  of  the  SujKirior  Courts,  on  the  application  ^ 
of  any  judgment  creditor,  to  order  that  such  stock,  funds,  an- 
nuities, or  shai'es,  or  such  of  them  or  such  part  thereof  respectively 
as  he  shall  think  fit,  shall  stand  chai^ged  with  the  payment  of  the 
amount  for  which  judgment  shall  have  been  so  recovered,  and 
intei-est  thereon;    and  such  order  shall   entitle  the  judgment 
creditor  to  all  such  remedies  as  he  would  have  been  entitled  to  if 
such  charge  had  l)een  made  in  his  favour  by  the  judgment  debtor, 
provided  that  no  proceedings  shall  Ix;  taken  t(^  have  the  benefit  of 
such  charge  until  after  the  expiration  of  six  calendar  months  from 
the  date  of  such  oixler," 

By  s.  15  : — "  Every  oixier  of  a  judge  charging  any  Government  Order  of 
stock,  funds,  or  annuities,  or  any  stock  or  shares  in  any  public  judge  to  l»c 
company,  under  this  Act,  shall  be  made,  in  the  first  instance,  ex  f"iJa,jce*'''* 
parte,  and  without  any  notice  to  the  judgment  debtor,  and  shall  ex  jwirte, 
be  an  order  to  show  cause  only  ;  and  such  order,  if  any  Govern-  and,  on  no- 
ment  stock,  funds,  or  annuities,  standing  in  the  name  of  the  judg-  Jjj'®.^"  ^'"' 
ment  debtor  in  his  own  right,  or  in  the  name  of  any  person  in  trust  paUy^^iJ'^*"' 
for  him,  is  to  be  affected  by  such  order,  shall  restrain  the  Governor  oiierate  as  a 
and  Company  of  the  Bank  of  England  from  permitting  a  transfer  distringiw. 
of  such  stock  in  the  meantime,  and  until  such  order  shall  l)e  made 
absolute  or  dischai-ged  ;   and  if  any  stock  or  shares  of  or  in  any 
public  company,  standing  in  the  name  of  the  judgment  debtor  in 
his  own  right,  or  in  the  name  of  any  i)er8on  in  trust  for  him,  is  or 
are  to  be  affected  by  any  such  order,  shall  in  like  manner  restrain 
such  public  company  from  permitting  a  transfer  thereof  ;  and  .that 
if,  after  notice  of  such  order  to  the  person  or  persons  to  be 
restrained  thereby,  or  in  case  of  corjwrations  to  any  autliorized 
agent  of  such  coqwration,  and  before  the  same  order  shall  be  dis- 
charged or  made  absolute,  such  corporation,  or  pewon  or  persons, 
shall  permit  any  such  transfer  to  be  made  ;  then,  and  in  such  case, 
the  corporation,  or  person  or  j^ersons,  so  peimitting  such  transfer, 
shall  be  liable  to  the  judgment  creditor  for  the  value  or  the  amount 
of  the  property  so  charged  and  so  transfcrrctl,  or  such  part  thereof 
a.s  may  be  sufficient  to  satisfy  his  judgment ;  and  that  no  disposi- 
tion of  the  judgment  debtor  in  the  meantime  shall  be  valid  or 
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r.  1. 


Onlor  may 
be  (lig- 
cliurgtHl  or 
varied. 


effectual  a«  aj2:ainRt  the  judgment  creditor ;  and,  further,  that 
unle88  the  judgfmcnt  debtor  shall,  Mithiii  a  time  to  be  mentioned 
in  such  orcler,  show  to  a  judge  of  one  of  the  said  Superior  Courts 
sufficient  cause  to  the  contrary,  the  said  onler  shall,  after  proof  of 
notice  thereof  to  the  judgment  debtor,  his  attorney,  or  agent,  lie 
made  al>8olute  ;  provided  that  any  such  judge  shall,  upon  the  aj)- 
plication  of  the  judgment  debtor,  or  any  i^i-son  iuteitisted,  have 
full  jwwer  to  discharge  or  vary  such  onler,  and  to  award  such 
costs  upon  such  application  as  he  may  think  fit." 


By  3  &  4  Vict.  c.  82,  s.  I,  passed  to  remove  doubts  as  to  the 
construction  of  the  former  Act,  it  is  enacted  that  "The  aforesaid 
provisions  of  the  said  Act  shall  be  deemed  and  taken  to  extend  to 
the  interest  of  any  judgment  debtor,  whether  in  possession,  re- 
mainder, or  reversion,  and  whether  vested  or  contingent,  as  well 
in  any  such  stocks,  funds,  annuities,  or  shares  as  aforesaid,  as  also 
in  the  dividends,  interest  or  annual  produce  of  any  such  stock, 
funds,  annuities  or  shares ;  and  whenever  any  such  judgment 
debtor  shall  have  any  estate,  right,  title,  or  interest,  vested  or 
contingent  in  iK)ssesKion,  remainder,  or  reversion,  in,  to,  or  out  of 
any  such  stocks,  funds,  annuities,  or  shares,  as  aforesaid,  which  now 
are  or  shall  hereafter  l)e  standing  in  the  name  of  the  Accountant- 
General  of  the  Court  of  Chancery,  or  the  Accountant-General  of  the 
Court  of  Exchequer,  or  in,  to,  or  out  of  the  dividends,  interest,  or 
annual  protluce  thereof,  it  shall  Ikj  lawful  for  such  judge 
to  make  any  oixler  as  to  such  stock,  funds,  annuities,  or  shares, 
or  the  interest,  dividends,  or  annual  pnxluce  thereof,  in  the 
same  way  as  if  the  same  had  Ixicn  standing  in  the  name  of  a 
trustee  of  such  judgment  debtor  ;  provided  always,  that  no  onler 
of  any  judge  as  to  any  stock,  funds,  annuities,  or  shares  standing 
in  the  name  of  the  Accountant-Cicneral  of  the  Court  of  Chancery, 
or  the  Accountant-General  of  the  Court  of  Exchequer,  or  as  to 
the  interest,  dividends,  or  annual  produce  thereof,  shall  prevent 
the  Governor  and  Comj^any  of  the  Bank  of  England,  or  any  ])ublic 
company,  from  jjermitting  any  transfer  of  such  stocks,  funds, 
annuiti&s,  or  shares,  or  payment  of  the  interest,  dividends,  or 
annual  produce  theitiof,  in  such  manner  as  the  Court  of  Chancery 
or  the  Court  of  Exchequer  respectively  may  direct,  or  shall  have 
any  greater  effect  than  if  such  debtor  had  charged  such  stock, 
funds,  annuities,  or  shaitis,  or  the  interest,  dividends,  or  annual 
pnxluce  thereof,  in  favour  of  the  judgment  creditor,  with  the 
amount  of  the  sum  to  be  mentioned  in  any  such  order." 


The  things  which  may  be  charged  under  these  sections  are  stock 
or  shar&s  which  the  judgment  debtor  has  standing  in  hiso^ni  name 
in  his  own  right,  or  in  the  name  of  any  person  in  trust  for  him 
(under  the  first  Act),  and  (under  the  second)  the  interest  of  the 
judgment  debtor,  whether  in  i)ossession,  remainder,  or  reversion, 
vested  or  contingent,  in  such  stock,  funds,  annuities,  or  shares,  or 
in  the  dividends,  interest,  or  annual  i)roduce  of  them.  8uch 
l)rei)erty  standing  in  the  name  of  the  Accountant-General  of  the 
Court  of  Chancery  in  which  the  judgment  debtor  had  any  interest 
was  also  expressly  included  in  the  second  Act.  And  s.  6  of  the 
Court  of  Chancery  (Funds)  Act,  1872  (35  &  36  Vict.,  c.  44),  seems 
to  continue  the  same  right  as  to  ])n)i)erty  in  the  hands  of  the 
Paymaster- General,  who  now  fills  the  place  of  the  Accountant- 
General. 
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In  WattM  T.  P&rter,  3  £.  Jc  B.  74S,  the  majority  of  the  Court  of  Order 
Queen's  Bench  held  that  Rtock  standing  in  the  name  of  trustecM  XLVI. 
for  the  judgment  debtor,  but  which  he  had  mortgaged,  though  no       r.  1. 

notice  of  the  mortgage  had  been  given  to  the  trustees,  might !« - 

chai-ged,  so  as  to  give  the  judgment  creditor  priority  over  the 
mortgagee.  But  this  view  was  disapproved  in  Jicaran  v.  Lttrtl 
Oxftfrd,  {\  U  M.  &  G.  507  ;  and  see  Kinderley  v.  Jt-rrh,  22  Beav.  1. 
If,  not^athstanding  the  assignment,  the  judgment  debtor  still  re- 
tains an  equitable  intercHt,  that  interest  at  least  may  be  charged^ 
Jiahrr  V,  Ti/uff,  2  E.  ic  E.  897  ;  Cragg  v.  Ta!/lof,  L.  R.  2  Ex.  131. 
But  where  a  testatrix  left  her  whole  estate  and  effects  to  tnistees, 
in  trust  to  pay  debts  and  legacies,  with  a  direction  to  pay  the 
legacies  as  soon  as  her  means  could  be  converted  into  cash,  and  as 
to  the  residue  in  trust  for  the  judgment  debtor  and  othera,  it  was 
held  that  the  judgment  debtor,  though  interested  in  the  nroceeds 
of  the  estate,  was  not  interested  in  stock  and  shares  of  wnich  the 
estate  in  part  consisted,  so  as  to  make  them  chargeable  :  Dixon  v. 
Wrenehf  L.  R.  4  Ex.  154.  In  Fuller  v.  Jiktrle,  7  Ex.  796,  and 
Crcuj/ff  V.  Taylor^  L.  R.  I  Ex.  148,  it  was  held  that  in  Courts  of 
Law  it  was  no  answer  to  an  application  to  chai'gc  shares  of  which 
the  judgment  debtor  was  the  registered  holder,  to  show  that  he 
held  them  subject  to  trusts.  But  those  cases  only  decided  that  a 
Court  of  Law  would  make  the  charge,  leaving  a  Court  of  Equity 
to  give  to  it  its  proper  effect,  and  determine  all  questions  of 
priority.  See  also  Itwjtn  v,  HoWneay,  5  Man.  k,  G.  292.  For  the 
future,  every  Court  must  recognise  eciuitable  rights  incidentally 
appearing  :.  s.  24,  sub-s.  4,  of  the  Act  of  1873, a/i^',  p.  21.  Whether 
tins  change  may  affect  the  granting  of  an  oitler  in  such  cases  may 
give  rise  to  a  question. 

Formerly  the  application,  if  in  aid  of  a  Ccmimon  Law  judgment, 
could  only  Ixj  made  to  a  Common  Law  Judge  ;  a  Judge  in  Chan- 
cery had  no  jurisdiction  :  MUca  v.  PrvMiand,  4  M.  &  Cr.  431. 
The  above  rule  is  express  that  the  application  may  be  to  any  judge : 
see  Uoprwell  v.  Bar/wMj  1  Ch.  D.  630,  V.  C.  M. ;  and  the  order 
nisi  in  that  case,  ^wft  nom.  lie  Prhice,  Hopnvvll  v.  BavtWH^  Seton 
on  Decrees,  p.  305,  No.  3,  ed.  4.  Comparc,  however,  s.  11,  sub-s.  1, 
of  the  Act  of  1875,  antt-y  p.  104. 

A  charging  order,  when  made  absolute,  o|)erates  as  from  the 
date  of  the  order  nisi,  and  binds  the  stock  charged  as  from  that 
date  ;  Ilahj  v.  Barry ^  L.  R.  3  Ch.  452.  Where  an  order  had  been 
made  charging  stock,  and  it  api)earcd  that  the  judgment  debtor 
was  dead  when  the  order  nUi  was  made,  the  Court  discharged  the 
order :  Finiwy  v.  liinde^  4  Q.  B.  D.  102.  A  charging  onler  ui)on 
dividends  of  stock  standing  in  the  books  of  the  Bank  of  England 
in  the  names  of  legal  ownei-s  in  trust  for  the  judgment  debtor 
does  not  throw  any  duty  upon  the  Bank  as  to  the  distribution  of 
the  fund ;  it  is  bound  simply  to  jiay  to  the  legal  owners  :  Churchill 
V.  Bank  of  Fngland,  II  M.  k  W,  323.  As  to  a  trust  for  the  judg- 
ment debtor  and  others,  see  Stntth  We^ftern  Loan  Co,  v.  UoherUan^ 
8  Q.  B.  D.  17. 

A  charging  order  cannot  be  made  when  the  sum  due  is  unascer- 
tained, nor  for  costs  before  taxation  :  Uldgcry  v.  Tejtper,  6  Ch.  D. 
364,  C.  A. ;  overruUng  Burnif  v.  /rr/«//,  3  Ch.  D.  291,  V.-C.  H. 
See  Baynull  v.  Carlton,  6  Ch.  D.  130,  V.-C.  B. 

For  the  practice  in  Chancery  as  to  charging  orders  on  stock  and 
shares,  and  stop  orders  in  aid.ljcfore  the  Judicature  Acts,  see  Dan. 
Chan.  Pr.,  pp.  898,  et  Mcq.f  1543,  ed.  5  ;  and  for  the  present  practice 
and  forms  of  orders,  sec  Seton,  i)^).  305,  et  *#v/.,  ed.  4  ;  iitanley  v. 
Stanley y  7  Ch.  D.  589  ;  and  for  foims  of  ordei-s  sec  App.  H.,  fonns 
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Order      Kos.  25, 26fpoMty  p.  587.    By  O.  XXXV.,  r.  3a,  proceedings  relating 

XLYI.      to  charging  ordcra  nUi  may  be  taken  in  the  district  registry. 

r.  1 — 5.        As  to  charging  orders  under  the  Solicitors  Act  (23  k.  24  Vict. 

c.  127),  8.  28,  see  Otvm  v.  Hemhan;,  7  Ch.  D.  385 ;   Ui^g»  v. 

Schrader,  3  C.  P.  D.  252.  The  application  to  charge  the  property 
recovei'ed  or  posHCssed  must  l)e  made  to  the  judge  who  tried  the 
action,  and  for  a  foi-ra  sec  App.  H.,  No.  27,  jwtt^  p.  588. 

^;  2.  2.  Ajiy  2^^son  chiming  to  he  intereskd  in  any  stock 

Di»tringm.    ^;,^;j^^^^^  ^/  f]^^  Batik  of  England  standing  in  the  name 

of  any  otiier  person  may  sue  out  a  writ  of  distringas 
pursuant  to  tlie  statute  5  Vict,  c,  8,  as  heretofore.  Such 
tirit  to  he  issued  out  of  any  office  of  the  High  Court  in 
London,  where  writs  of  summons  are  issued. 

This  rule  is  repealeil  by  the  rules  of  April,  1880,  and  rules  2a  to 
7  of  this  order  are  substituted  for  it.  The  repealed  rule  allowed 
a  distringas  ^  be  obtained  only  against  the  Bank  of  England. 
The  new  rules  contain  no  such  restriction. 

E.  2a.  2a.  Order  XLVI.  Rule  2,  is  hereby  annulled,  and  no 

Writ  of  writ  of  distringas  shall  hereafter  be  issued  under  the  Act 
.VJjt'Ce.  5  Vict.  c.  5,  s.  5. 

(R.  n.  C. , 

Ainii  1880,  3,  In  the  following  Eules  of  this  order  the  expression 
^  _  "Company"  includes  the  Governor  and  Company  of  the 

•  Bank  of  England  and  any  other  public  company,  whether 

%miiaiiy"  incorporated  or  not,  to  which  5  Vict.  c.  5,  s.  5  applies, 
*"«U)ck"  *^^  *'^^  expression  "stock"  includes  shares,  securities, 
(Rs*^c       and  money. 

April,  1880,     . 

^1^^'^  4.  Any  person  claiming  to  be  interested  in  any  stock 

standing  in  the  books  of  a  company  may,  on  making  an 

renii:e*"f^    affidavit  in  or  to  the  effect  of  the  form  B.  28  in  the 

affiduvit       schedule  hereto,  and  on  filing  the  same  in  the  Central 

as  to  stock.  Office  with  a  notice  in  or  to  the  effect  of  the  form  B.  23 

in  the  same  schedule  annexed  thereto,  and  on  procuring 

an  office  copy  of  the  affidavit  and  a  duplicate  of  the  filed 

notice  authenticated  by  the  seal  of  the  Central  Office, 

serve  the  office  copy  and  duplicate  notice  on  the  company. 

B.  &.  5.  There  shall  be  appended  to  the  affidavit  a  note 

Affltiavit  to  stating  the  person  on  whose  behalf  it  is  filed,  and  to  what 
d^!iHof'  address  notices  (if  any)  for  that  person  are  to  be  sent, 
ciuiuiaut.  All  such  uoticcs  shall  be  deemed  to  have  been  duly  sent 
if  sent  through  the  post  by  a  prepaid  letter  directed  to 
that  person  at  the  address  so  stated  or  at  any  such  sub- 
stituted address  as  hereinafter  mentioned,  whether  the 
person  to  whom  the  notice  is  sent  is  living  or  not. 
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6.  The  address  so  stated  may,  from  time  to  time,  be     Order 
altered  by  the  person  by  or  on  whose  behalf  the  affidavit    ^^^:^ 
is  filed,  but  all  notices  sent  by  post  before  the  alteration  "'  ^— ^^' 
to  the  address  originally  given  or  for  the  time  being  sub-  e.  6. 
stituted  therefor  shall  not  be  affected  by  any  subsequent  Alteration 
alteration.    Any  such  alteration  of  address  may  be  made  ot^iiieaa. 
by  service  of  a  memorandum  thereof  on  the  Company  in 

the  maimer  required  for  service  of  a  notice  under  this 
order. 

7.  The  service  of  the  office  copy  of  the  affidavit  and  of  B.  7. 
the  duplicate  of  the  filed  notice  shall  for  the  period  of  scnicc  of 
five  years  from  the  day  of  service,  but  not  longer,  (unless  SKfi^lotice'^ 
the  notice  is  renewed  as  after  mentioned),  have  the  same  to  have  same 
force  and  effect  as  if  these  Rules  had  not  been  made  and  o? dii-**^^"' 
a  writ  of  distringas  in  respect  of  the  stock  had  been  duly  trfngaa. 
issued  under  the  Act  5  Tict.  c.  5,  s.  6. 

8.  The  original  notice  may  be  kept  on  foot  from  time  E.  8. 

to  time  by  a  notice  of  renewal  signed  by  the  person  by  Renewal  of 
whom  or  on  whose  behalf  the  original  notice  was  given,  °®*^'^®- 
and  served  on  the  Company,  pro\dded  the  notice  of 
renewal,  if  only  one  is  given,  is  served  before  the  expira- 
tion of  five  years  from  the  day  on  which  the  original 
notice  was  served,  or,  if  more  than  one  is  given,  then 
before  the  expiration  of  five  ycjirs  from  the  day  on  which 
the  last  previous  notice  of  renewal  was  served.  Each 
such  notice  of  renewal  shall  have  the  effect  of  continuing 
and  keeping  on  foot  the  original  notice  for  the  period  of 
five  years  from  the  day  on  which  the  first  notice  of 
renewal  or  the  last  previous  notice  of  renewal  (as  the  case 
may  be)  was  served. 

9.  A  notice  filed  under  this  Order  may  at  any  time  be  E.  9. 
withdrawn  by  the  person  by  whom  or  on  whose  behalf  it  withdrawal 
was  given  on  a  \^Titten  re^iuest  signed  by  him,  or  its  ofndtki*'*^' 
operation  may  be  made  to  cease  by  an  order  to  be 
obtained  by  motion  on  notice  or  by  petition  duly  served 

by  any  other  person  claiming  to  he  interested  in  the 
stock  sought  to  be  affected  by  the  notice. 

10.  If,  whilst  a  notice  filed  under  this  Order  continues  E.  10. 
in  force,  the  Company  on  whom  it  is  served  receive  from  Effect  of 
the  person  in  whose  name  the  stock  specified  in  the  notice  SfnSfer'of 
is  standing,  or  from  some  person  acting  on  his  behalf  or  »tocic  or 
representing  him,  a  request  to  permit  the  stock  to  be  Sdiend.^ 
transferred  or  to  pay  the  dividends  thereon,  the  Company 
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Order     shall  not  by  force  or  in  consequence  of  the  service  or 

10  11   ^^  ^^y  renewal  of  the  notice,  lie  authorised,  without  the 

*       order  of  the  Court,  to  refuse  to  permit  the  transfer  to  Ixj 

made  or  to  Avithhold  the  payment  of  the  dividends  for 

more  than  eight  days  after  the  date  of  the  request. 

E.  11.  11.  If  the  person  who  files  a  notice  under  this  Order 

Ameiuiment  dcsircs  to  corrcct  the  description  of  the  stock  referred  to 

tioiM^if"*"    "^  ^^^^  ^^^^  notice  he  may  file  an  amended  notice  and 

stock.         ser\'e  on  the  Company  a  duplicate  thereof  sealed  with  the 

seal  of  the  Central  Office,  and  in  that  case  the  service  of 

the  notice  shall  he  deemed  to  have  been  made  on  the  day 

on  which  the  amended  duplicate  is  so  served. 

The  rules  as  to  distringfas  occur  amongst  rules  relating  to  exccu- 
iUm.  But  the  j)roces.s  of  distringas  is  in  no  sense  of  the  nature 
of  execution,  it  is  simply  a  process  hy  which  any  person  claim- 
ing stock  or  shai-cs  may  restrain  the  Bank  of  England  or  other 
comiMiny  from  parting  with  the  stock  or  shares,  or  any  dividend 
iijion  them.  The  practical  effect  of  a  distringas  is  to  secure  that 
the  proiKjrty  is  not  dealt  with  without  notice  to  the  jicrson 
putting  on  the  distringas.  The  ^Tit  was  originally  issued  out  of 
the  Equity  side  of  the  Exchequer.  But  when  the  equity  jurisdic- 
tion of  tliat  Court  was  taken  away  by  5  Vict.  c.  5,  being  the  Act 
intended  no  doubt  to  be  referred  to  in  the  al)ove  rule,  as  c.  8,  the 
Act  transferred  the  power  of  issuing  it  to  the  Court  of  Chancer}'. 
The  pi-acticc  is  governed  by  the  Act,  and  by  Chan.  Cons.  Onl. 
XXVI I.  Sec  Morgan's  Acts  and  Orders,  p.  508,  ed.  4  ;  p.  586,  ed. 
5 ;  Dan.  Chan.  Pr.,  1540,  etl.  5.  The  i)reseiit  rules  aUow  a  dia- 
triugas  to  be  obtained  in  any  division. 


Order 
XLTII. 


B.  1. 

In  what 
cases. 


Effect 


ORDER  XLVII. 

Writ  of  Sequestration  and  Subp(ena. 

1.  Where  any  person  is  by  any  judgment  directed  to 
pay  money  into  Court  or  to  do  any  other  act  in  a  limited 
time,  and  after  due  service  of  such  judgment  refuses  or 
neglects  to  obey  the  same  according  to  the  exigency 
thereof,  the  person  prosecuting  such  judgment  shall  at 
the  expiration  of  the  time  limited  for  the  performance 
thereof,  be  entitled,  without  obtaining  any  oi^er  for  that 
purpose,  to  issue  a  wnt  of  sequestration  against  the  estate 
and  eflFects  of  such  disobedient  person.  Such  writ  of 
sequestration  shall  have  the  same  effect  as  a  writ  of 
Be(j[ue8tration  in  Chancery  has  heretofore  had,  and  the 
proceeds  of  such  sequestration  may  be  dealt  with  in  the 
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same  manner  as  the  proceeds  of  writs  of  sequestration     ®J^' 
have  heretofore  been  dealt  with  by  the  Court  of  Chancery.   ^^  I' 

This  is  taken  from  Chan.  Cons,  Onl.  XXIX.,  Rule  3 ;  Morgan's 
Acts  and  Oitiers,  p.  513,  e(L  4. 

A  writ  of  eequestration  is  a  writ  directed  to  commissioners 
i-equiring  them  to  take  possession  of  aU  the  proixjiiy  itjal  and  per- 
sonal of  the  person  against  whom  it  is  issued.  Originally  it  was 
a  mere  process  of  contempt  analogous  to  attachment  for  com- 
l)elling  ol)edience  to  the  orders  of  the  Court.  But,  upon  final  pro- 
cess, it  has  long  l)een  the  i)ractice  to  apply  the  pn)ceeds  of  the 
sequestration  in  satisfaction  of  the  liability  in  resi)ect  of  which  it 
issues. 

For  the  practice  in  Chancery  l)cfore  the  Judicature  Acts,  sec 
Dan.  Chan.  Pr.,  pp.  912,  ct  nrq.,  ed.  5. 

Sequestration  is  the  appropriate  remefly  where  the  memljers  of 
a  corjwration  aggregate  are  guilty  of  disobedience  to  an  order ; 
see  for  instance  Att.  Ot'n.  v.  WalthuttiMtirw  Local  Binirdf  W.  N,, 
1878,  p.  90,  M.  B.  It  is  doubtful  whether  a  writ  of  sequestration  is 
available  to  enforce  a  simple  judgment  for  a  debt :  Ux  p.  XvUtm^ 
14  Ch.  D.  41  C.  A.  Sequestration  to  enfoi-ce  an  oixler  for  payment 
of  money  into  Court  now  issues  without  leave :  Sprvnt  v.  Ptt-gh^ 
7  Ch.  D.  567,  M.  U.  As  to  the  form  of  a  writ  of  sequestration  to 
sequestrate  the  inmsion  of  a  Countv  Court  judge,  see  MUcack 
V.  Terrt'U,  3  Ex.  D.  323,  at  p.  329,  C.  A.  See  too  Sansom  v. 
Stinjumtj  4  P.  D.  69,  as  to  sequestration  in  a  divorce  suit. 

As  to  the  practice  with  regard  to  this  writ,  see  Seton  4  cd., 
p.  1574,  rt  neq.  Notice  of  a  judgment  or  order  must  be  served 
before  it  can  be  enforced  by  sequestration. 

2.  No  subpoena  for  the  payment  of  costs,  and,  unless  E.  2. 
by  leave  of  the  Court  or  a  judge,  no  sequestration  to  ^"o  subpoena 

^  £  X         i.      1.    11  i_     •  J  "r,  without 

enforce  such  payment,  shall  be  issued.  lalve, 

aequt'slm- 
tlon  for 
For  an  instance  of  leave,  see  Sfww  v.  Bolton^  17  Ch.  D,  433,  wwts. 

Fry,  J.     An  appUcation  under  this  rule  should  be  made   in  (R.  B.  C, 

Chambers,  iWrf.  April,  im, 

r.  81.) 


ORDER  XLVIII.  Order 

XLTIII. 

Writ  of  Posskssion. 

1.  A  judgment  that  a  party  do  recover  possession  of  E.  1. 
any  land  may  Ixj  enforced  by  writ  of  possession  in  manner  on  a  judg. 
heretofore  used  in  actions  of  ejectment  in  the  Superior  {{[JJJ* '°' 
Courts  of  Common  Law. 

For  the  form  of  this  writ  see  No.  7,  in  Appendix  F.,  pnut,  p.  of»r>. 

By  s.  187  of  the  C.  L.  1*.  Act,  1852 — Upon  any  judgment  in 

ejectment  for  recovery  of  possession  and  costs,  there  may  be 
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Order      either  one  writ  or  separate  writs  of  execution  for  the  rGCOveiy  of 
XLTIII.    iwssc.ssion  and  for  the  costs  at  the  election  of  the  claimant, 
rr.  1,  2.         The  writ  of  possession  would  only  issue  into  the  county  where 

the  property  recovered  was  situated.    The  fi.  fa.  for  costs  may 

issue  into  any  county.    See  Day,  4  ed.,  p.  191. 

This  writ  supersedes  the  old  Chancery  writ  of  assistance :  Ilall 
V.  Hall,  47  L.  J.  Ch.  680. 

E.  2.  2.  Where  by  any  judgment  any  person  therein  named 

Affidavit  in  is  directed  to  deliver  up  possession  of  any  lands  to  some 
Bujiport.  Qther  person,  the  person  prosecuting  such  judgment  shall, 
mthout  any  order  for  that  purpose,  be  entitled  to  sue  out 
a  writ  of  possession  on  filing  an  affidavit  showing  due 
ser^'ice  of  such  judgment  and  that  the  same  has  not  beeu 
obeyed. 


Order 
XLIX. 


In  vf\\sX 
cases. 


ORDER  XLIX. 

Writ  of  Delivery. 

A  writ  for  delivery  of  any  property  other  than  land  or 
money  may  be  issued  and  enforced  in  the  manner  hereto- 
fore in  use  in  actions  of  detinue  in  the  Superior  Courts  of 
Common  Law. 

This  writ  was  given  by  s.  78  of  the  C.  L.  P.  Act.  1854,  which  is 
as  follows : — 

"  The  Court  or  a  judge  shall  have  power,  if  they  or  he  see  fit  so 
to  do,  iipon  the  application  of  the  plaintiff  in  any  action  for  the 
detention  of  any  chattel,  to  onier  that  execution  shall  issue  for 
the  return  of  the  chattel  detained,  without  giving  the  defendant 
the  option  of  retaining  such  chattel  upon  paying  the  value 
assessed,  and  that  if  the  said  chattel  cannot  be  found,  and  unless 
the  Court  or  a  judge  should  otIlel•\^'ise  order,  the  sheriff  shall  dis- 
train the  defendant  by  all  his  lauds  and  chattels  in  the  said 
sheriff's  bailiwick,  till  the  defendant  render  such  chattel,  or,  at  the 
option  of  the  plaintiff,  that  because  to  l)e  made  of  the  defendant's 
goods  the  assessed  value  of  such  chattel ;  i)rovided  that  the  plain- 
tiff shall,  either  by  the  same  or  a  separate  writ  of  execution,  Ix: 
entitled  to  have  made  of  the  defendant's  goods  the  damages,  costs, 
and  interest  in  such  action." 

For  tlic  pmctice  at  law  in  actions  of  detinue  before  the  Judica- 
ture Acts,  see  Chitty's  Archbold,  pp.  710,  ct  wg'.,  ed.  12;  Chitty's 
Forms,  pp.  323,  et  scq..  ed.  10. 

For  the  present  foim  of  this  writ  see  No.  8  in  Appendix  F., 
postf  p.  565. 

As  to  a  writ  of  deliveiy  on  judgment  by  default,  see  note  to  O. 
XIIL,  r.  6,  ante,  p.  218. 
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ORDER  L.  JMnL. 

Change  of  Parties  by  Death,  &c. 

1.  An  action  shall  not  become  abated  by  reason  of  the  E.  1. 
marriage,  death,  or  bankruptcy  of  any  of  the  parties,  if  Effect  of 
the  cause  of  action  survive  or  continue,  and  shall  not  IlSSage,  or 
become  defective  by  the  assignment,  creation,  or  devolu-  ^^g^Jf- 
tion  of  any  estate  or  title  pendente  lite.  of  wrtilte"" 

By  a.  100  of  the  Act  of  1873  "action  shall  mean  a  civil  proceed- 
ing commenced  by  writ,  or  in  such  other  manner  as  may  be 
prescribed  by  Rules  of  Court ;  and  shall  not  include  a  criminal 
proceeding  by  the  Crown.  It  has,  however,  been  held  that  the 
order  applies  to  petitions :  lie  Atlthut  Estate^  1  Ch.  D.  82,  V.-C.  H.; 
but  a  charging  order  is  not  within  this  rule  :  Finney  v.  Ilinde,  4 
Q.  B.  D.  102. 

Both  in  the  Common  Law  Courts  and  in  the  Court  of  Chancery 
the  old  and  inconvenient  methods  of  making  good  a  suit  which 
has  become  defective  by  reason  of  death  or  otherwise  were  long 
since  superseded  by  simple,  iiiexi)en8ivc  methods  of  procedure. 
But  the  procedure  was  different  in  the  several  courts. 

In  the  Common  Law  Courts,  the  practice  was  governed  by 
ss.  135  to  142  of  the  C.  L.  F.  Act,  1852,  and  s.  92  of  the  C.  L.  P. 
Act,  1854.  Under  those  enactments,  the  procedure  varied  slightly 
according  to  the  nature  of  the  defect  which  had  occurred,  and 
the  stage  at  which  it  occurred.  In  the  case  of  death,  the  plaintiff 
was  empowered  to  enter  a  suggestion  of  the  death,  and  proceed 
with  the  action  in  the  name  of  or  against  the  proper  parties.  And 
the  truth  of  that  suggestion  might  have  been  traversed  and  tried. 
If  the  plaintiff  omitted  to  enter  the  necessary  suggestion,  the 
defendant  might  by  summons  require  him  to  do  so,  and  in  d^ult 
might  do  so  himself. 

in  Chancer)',  the  matter  was  governed  by  s.  52  of  15  &  16  Vict, 
c.  86,  and  Chan.  C'ons.  Ord.  XXXII.  See  notes  thereto  in 
Morgan's  Acts  and  Orders,  pp.  210,  526,  ed.  4  ;  and  see  Dan.  Ch. 
Pr.,  pp.  1377,  et  Meq.^  ed.  5. 

The  present  Order  adopts  in  substance  the  Chancery  procedure. 

There  is  nothing  in  the  above  rule  to  alter  the  existing  law  as  to 
what  causes  of  action  do  and  what  do  not  survive  :  see  e.  g.  Kirk 
V.  Todd,  30  W.  K.  436. 

An  action  for  tort  survives  where  the  tort  injuriously  affects  the 
plaintiff's  personal  estate :  Tnyyeross  v.  Grants  4  C.  P.  D.  40, 
0.  A.  As  to  the  death  of  a  sole  defendant,  an  executor,  against 
whom  a  decree  had  been  made  in  a  creditor's  administration 
action,  see  Cdnh  v.  Parker^  12  Ch.  D.  293.  If  the  defendant  in  an 
action  for  tort  dies,  and  his  estate  has  profited  by  the  tort,  the 
action  survives :  Anhley  v.  Taylor,  10  Oh.  D.  768 ;  an  executor 
who  continues  under  this  order  an  action  instituted  by  his  testator 
is  personally  liable  for  costs.  Boynton  v.  Boynton,  4  App.  Cas. 
733. 

Where  a  female  pLiintiff  marrieil  pendente  lite,  the  action  was 
allowed  to  be  carried  on  in  the  name  of  her  next  friend  against 
her  husband  :  Darey  v.  ^Vhitaher,  24  W.  K.  244. 

There  is  nothing  to  jneserve  to  any  person  a  right  of  action 
which  b^  the  orc|inary  rules  of  law  has  passed  from  him.    Thus, 


s 
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Order  L,    on  the  bankraptcy  of  a  plaintiff,  where  the  right  of  action  is  one 
r.  1.       which  passes  to  the  trustee,  the  action  cannot  be  carried  on  by 

the  bankrapt,  but  only  by  the  trustee  :  JaeltMOti  v.  NortluEaUem 

Ity.  Ohf  5  Ch.  D.  844,  C.  A.  If,  in  such  a  case,  there  are  two 
trustees,  and  one  refuses  to  go  on,  the  other  may  do  so,  and  make 
his  co-trustee  a  defendant :  Ibul. 

On  the  bankruptcy  of  plaintiff,  the  defendant,  wishing  to  hare 
the  action  dismissed  for  want  of  prosecution,  was  required  to  giye 
notice  to  the  trustee  :  Wright  v.  Swindon  Ry.  Co,^  4  Ch.  D.  164, 
M.  R.  Where  a  sole  plaintiff  died  insolvent  and  intestate,  the 
court  ap))oiiited  a  person  to  represent  the  estate  of  the  deceased  in 
order  to  enable  the  defendant  to  move  t^i  dismiss  the  action  for 
non-pix)secutiou  :  mngrover  v.  Thovnpfimj  11  Ch.  D.  419.  Where 
in  an  action  for  specific  performance  the  plaintiff  filed  a  petition 
fur  liquidation,  and  a  trustee  was  appointed  and  no  one  appeared 
at  the  trial,  Fry,  J.,  ruled  that  the  action  had  abated. and  ordered 
it  to  be  struck  out :  Eldrldge  v.  BurgeM,  7  Ch.  D.  411 ;  and  in 
Barter  v.  Ihtheux  4'  Ck,  7  Q.  B.  D.  418,  50  L.  J.  Q.  B.  527,  C.  A., 
where  the  defendant  in  an  action  on  a  bill  of  exchange  became 
bankrupt,  the  Court  refused  to  allow  the  action  to  be  continued 
against  the  trustee,  holding  that  it  was  a  case  for  prool 

As  to  the  assignment  of  the  plaintiff^s  interest  pendente  lite,  see 
Seear  v.  La/n>8im,  16  Ch.  D.  121 ,  C.  A.  As  to  the  assignment  of  the 
defendant's  interest,  see  Kino  v.  Rudkin,  6  Ch.  D.  160  ;  Campbell 
V.  Uolyland,  7  Ch.  D.  166. 

The  Order  applies  only  to  devolutions  or  assignments  ))endcntc 
lite  :  Att.-Oen.  v.  BirmtHghaw  C\trporatioHf  15  Ch.  D.  423,  (?.  A. ; 
but  in  the  case  of  a  foreclosure  action,  when  a  party  has  assigned 
his  interest  after  decree,  the  assignee  may  l)e  made  a  fMrty,  for  a 
foreclosure  order  is  never  really  absolute :  Campbell  v.  Holyland,  7 
Ch.  D.  166,  at  p.  169,  M.  R. 

When  the  cause  of  action  survives  and  a  sole  defendant  dies,  if 
the  plaintiff  does  not  make  his  executor  a  defendant,  the  executor 
may  apply  for  an  order  that  the  plaintiff  should  prosecute  the 
action  within  a  time  limited  or  that  in  default  the  action  should 
be  dismissed  :  Motion  v.  Kingy  29  W.  R.  73. 

An  order  to  add  parties  under  the  rules  of  this  Order  is  an  order 
of  course ;  application  in  Court  is  not  necessary  :  Crane  v.  Loftug^ 
24  W.  R.  93,  V.-C.  H. ;  lloffey  v.  Miller,  Ibid.,  109,  M.  R. ;  Darep 
V.  WhitakeTy  24  W.  R.  244.  Ab  to  costs  where  the  hearing  is 
adjourned  to  add  parties,  see  Lydell  v.  Martinson,  5  Ch.  D. 
780. 

As  to  the  case  of  consolidated  actions,  see  Re  Wortley,  4  Ch.  D. 
180,  M.  R. 

Where,  after  judgment,  it  is  merely  desired  te  issue  execution, 

and  rights  or  liabilities  have  become  cmuiged  by  death  or  otherwise, 

the  person  seeking  to  issue  execution  may  proceed  under  O. 

XLII..  r.  19,  ante,  p.  368. 

Caum  of  The  Onler  applies  only  to  cases  when  the  cause  of  action  survives 

action  not     or  continues ;  but  there  were  certain  cases  under  the  old  practice 

surviving,      ^-jigre^  although  the  cause  of  action  did  not  survive,  the  proceedings 

having  got  to  a  certain  stage  were  allowed  to  go  on  to  final 

judgment ;  and  presimiably  in  such  cases  the  old  practice  would 

still  be  followed.    By  s.  139  of  the  C.  L.  P.  Act,  1852,  the  death  of 

either  party  between  verdict  and  judgment  is  not  to  be  alleged 

for  error,  provided  judgment  be  entered  within  two  terms  after 

verdict,  and  this  section  has  been  held  to  apply  to  actions  where 

the  cause  of  action  does  not  survive :  Kramer  v.  Waymark,  1 


RULES— CHANGE  OF  PARTIES  BY  DEATH,  &C.  387 

L.  R.  Ex.  241.    See  the  notes  thereon  in  Day's  C.  L.  P.  Act,  4  ed.    Order  L. 
pp.  156,  157.    At  common  law,  if  a  party  died  after  an  action  had    rr.  1 — 4. 

been  referred  for  the  statement  of  a  Rpecial  case,  or  while  the  Court    —  

was  considering  judgment,  or  in  any  other  case  where  the  delay 
was  the  act  of  the  Court  and  not  of  the  imrties,  the  practice  was 
to  enter  judgment  »t*^>w»  pro  tune,  for  the  common  law  rule  is 
aetu^i  euria  neminem  gravabit.  It  may  be  somewhat  doubtful 
whether  under  the  terms  of  O.  XLI.  r.  2,  the  Court  has  power  now 
to  enter  judgment  nunc  pro  tu/ne.  The  i)ower  was  expressly 
preserved  by  R.  G.  T.  T.  1853,  r.  32.  Under  s.  140  of  the  C.  L.  P. 
Act,  1852,  in  ca%s  where  the  cause  of  action  did  not  survive,  if 
the  plaintiff  died  after  interlocutory  and  before  final  judgment 
the  action  abated. 

As  to  the  personal  liability  for  costs  of  an  executor  who  carries  Liability  fur 
on  an  action  or  appeal  commenced  by  the  testator,  see  Jitnjnton  costs. 
V.  Boyntim,  4  App.  Cas.  733,  H.  L. 

2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or  B.  2. 
devolution  of  estate  by  operation  of  law,  of  any  party  to  Power  to 
an  action,  the  Court  or  a  judge  may,  if  it  be  deemed  ^^^  I'arties. 
necessary  for  the  complete  settlement  of  all  the  questions 
involved  in  the  action,  order  that  the  husband,  personal 
representative,  trustee,  or  other  successor  in  interest,  if 

any,  of  such  party  be  made  a  party  to  the  action,  or  be 
served  with  notice  thereof  in  such  manner  and  form  as 
hereinafter  prescribed,  and  on  such  terms  as  the  Court  or 
judge  shall  think  just,  and  shall  make  such  order  for  the 
disposal  of  the  action  as  may  be  just. 

See  note  to  r,  1,  ttupra, 

3.  In  case  of  an  assignment,  creation,  or  devolution  of  B.  8. 
any  estate  or  title  pendente  lite,  the  action  may  be  con-  continnanct) 
tinned  by  or  against  the  person  to  or  upon  whom  such  Sew'^iJf 
estate  or  title  has  come  or  devolved. 

See  note  to  r.  1,  supra. 

4.  Where  by  reason  of  marriage,  death,  or  bankruptcy,  B.  4. 
or  any  other  event  occurring  after  the  commencement  of  oiderfor 
an  action,  and  causing  a  change  or  transmission  of  interest  "®^  parties 
or  liability,  or  by  reason  of  any  person  interested  coming 

into  existence  after  the  commencement  of  the  action,  it 
becomes  necessary  or  desirable  that  any  person  not  already 
a  party  to  the  action  should  be  made  a  party  thereto,  or  or  in  n«w 
that  any  person  already  a  party  thereto  should  be  made  «»P*^**y- 
a  party  thereto  in  another  capacity,  an  order  that  the 
proceedings  in  the  action  shall  be  carried  on  between  the 
continuing  parties  to  the  action,  and  such  new  party  or 
parties,  may  be  obtained  ex  parte  on  application  to  the  Application 
Court  or  a  judge,  upon  an  allegation  of  such  change,  or  **  ^**^- 
transmission  of  interest  or  liability,  or  of  such  person 
interested  having  come  into  existence. 

8  2 


Ordar  L.        See  note  to  r.  l,  tujini, 

TT.  4 — ^7.        Ab  to  the  birth  of  a  child  ))ciiilciite  tito,  whn  in  iiiterented  in  the 

Bubjeot  matter  of  the  miit,  sec  /fuliliim-  v.  ii-i/uni,  W.  N.  1879, 

p.  tM).  Where  an  appellant  iliex,  a]i]ilicatii>ti  to  revive  should  be 
made  to  the  court  of  Grat  inHtance:  Jtantom  v.  Pattat,  17  Ch.  D. 
7117,  C.  A.,  see  the  toiin  of  onlor  given  there. 

S.  6.  r>.  An  order  ho  obtained  nhitll,  unlesa  the  Court   or 

Hor.ieoo(     jmlffe   flh.itl  otherwise  direct,  bo  served  upon  the  con- 

""''''■  tinuing  piirty  or  parties  to  the  action,  or  their  solicitora, 

and  also  upou  each  Buch  new  party,  unless  the  person 

making  the  application  be  himself  the  only  new  party, 

and  the  order  ehali  from  the  time  of  such  service,  subject 

Effect.        nevertheless  to  the  next  two  following  Rules,  be  binding 

on  the  persons  served  therewith,  and  every  person  served 

therewith  who  is  not  already  a  party  to  the  action  shall 

be  bound  to  enter  an  appearance  thereto  within  the  same 

time  and  in  the  same  manner  as  if  he  had  been  served 

with  a  writ  of  summons. 

%.  6.  6.  Where  any  person  who  is  under  no  disability   or 

ApDHo»tkin  under  no  disability  other  than  covertnre,  or  being  under 

M^tachuge  ^^^  disability  other  than  coverture,  but  having  a  guardian 

ad  litem  iti  the  action,  shall  lie  scned  irith  such  order, 

snch  person  may  apply  to  the  Court  or  a  judge  to  dis- 

TUw.  chaise  or  vaiy  such  order  at  any  time  within  twelve  days 

from  the  service  thereof. 

S.  7.  7.  TVhore  any  person  being  under  any  disability  other 

In  tuM  at    than  coverture,  and  not  having  had  a  guardian  ad  litem 
iiiuibi  ty.     appointed  in  tlie  action,  is  served  with  any  such  order, 
such  person  may  apply  to  the  Court  or  a  judge  to  dis- 
charge or  vary  snch  orier  at  any  time  within  twelve  days 
from  the  appointment  of  a  guardian  or  guardians  ad  litem 
Tiiu.  for  such  party,  aud  until  snch  period  of  twelve  days  shall 

have  expired  such  order  shall  have  no  force  or  effect  as 
against  such  last-mentioned  petson. 


ORDER  LI. 

Tkansferb  and  Consolidation, 


1.  1,  Any  action  or  actions  may  be  transferred  from  one 

nsfcrbj   Division  to  another  of  the  High  Court  or  from  one  judge 
""        to  another  of  the  Chancery  Division  by  an  order  of  the 


rr.  1—8.  High  Court  to  which,  accordiii;;  to  the  Rates  of  Conrt 
i-hooM.  diii-  °'^  "I'i  provision  of  the  princi|Kil  Act  or  this  Act,  the 
»"">•  same  ought  Dot  to  be  assigned,  the  Court,  or  any  judgre 

of  Buch  Division,  upon  being  iufonncd  thereof,  may  on 
a  summary  application  at  any  Btage  of  the  cause  or 
matter,  direct  the  same  to  be  transferred  to  the  Division 
of  the  said  court  to  which,  according  to  such  rules  or 
provisions,  the  same  ought  to  have  Iwen  assigned,  or  he 
may,  if  he  think  it  expedient  so  to  do,  retain  the  same 
in  the  Division  in  which  the  same  was  commenced  ;  and 
a]|  steps  and  procccdingB  whatsoever  taken  hy  the 
plaintiff  or  petitioner,  or  hy  any  other  party  in  any 
such  cause  or  matUii',  and  all  orders  made  therein  by  thu 
Court  or  any  jiidf;e  thereof  liefore  any  such  transfer, 
shall  l>c  valid  and  effectual  to  all  intents  and  purposes 
in  the  same  nuiuuer  as  if  the  same  respectively  had  bceii 
taken  and  made  in  the  proper  Division  of  the  said 
Court  to  which  such  cause  or  mattor  ought  to  have 
been  assigned.] 

By  the  Act  o£  1873:— 

p™?"'  [8.  36.  Any  cause  or  matter  may  at  any  time,  aud  at  any 
stage  thereof,  and  cither  with  or  without  applicatiou 
from  any  of  the  jiarttes  thei'cto,  Iw  transferred  hy  such 
authority  and  in  such  manner  aa  Rules  of  Court  may 
direct,  from  one  Division  or  judge  of  the  High  Court 
of  Justice  to  any  other  Division  or  judge  thereof,  or 
may  by  the  like  authority  1*  retained  in  the  Division  in 
which  the  same  was  commenced,  although  such  may 
not  be  the  proper  Division  to  which  the  same  cause  or 
matterought,  in  the  first  instance,  to  have  been  assigned.] 

E.  la.  la.  In  the  Cliancery  Division  a  transfer  of  a  cause  ^m 

Tni-nftt  ,if    one  juilL'i.'  til  iiiidtlii.T  iiiiiy  by  the  same  or  a  sL'pardte order 
irtiniVfnr     '^'  oiiU'rwi  to  1«:  [luidu  uv  111  In-  deemed  lu  lia4e  l>een  luadc 
iri»!  only,     for  the  purpose  ouly  of  trial  or  of  bearing,  and  in  snch 
(R.a.ji,     case  tlie  original  aud  any  further  iiearing  elmll  take  ptaco 
""*'    "■'  Ittfore  the  judge  to  whom  the  cause  shall  lie  so  tran«- 
ferred ;  but  all  other  proceedings  therein,  wIu'IIkt  trfnw 
oT  after  the  hearing  or  trial  of  the  cause,  shull  !■■  Iiiki'ii 
and  proBcoiited  in  the  same  niauner  as  if  such  ''iiiisc  hiul 
not  been  transferred  from  the  judge  to  whom  it.  «iis  as- 
signed at  the  time  of  transfer,  and  an  if  such  judge  hail 
m:idc  the  decree  or  judgment,  if  any,  made  tjjcn-in.  unless 
the  judge  to  whom  the  cause  is  transferred  sliall  direct 
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that  any  further  proceedings  therein,  before  or  after  the  Order  LI. 
hearing  or  trial  thereof,  shsdl  be  taken  and  prosecuted  be-  "'^— ^* 
fore  himself  or  before  an  official  or  special  referee. 

By  the  same  group  of  rules  in  which  this  rule  is  contained, 
R  S.  C,  June,  1877 : — Subject  to  the  power  of  transfer,  and  sub- 
ject also  to  the  power  of  the  Lord  Chancellor  by  order  from  time 
to  time  otherwise  to  direct,  every  cause  or  matter  which  shall  be 
commenced  in  the  Chancery  Division  of  the  High  Court  shall  be 
assigned  to  one  of  the  judges  thereof  by  marking  the  same  with 
the  name  of  such  of  the  same  judges  as  the  plaintiff  or  petitioner 
may  in  his  option  think  fit.    (See  0.  V.,  r.  4a,  antr^  p.  194.) 

An  application  to  stay  proceedings  may  properly  be  miade  to 
the  judge  to  whom  an  action  was  originally  assigned,  and  not  to 
the  judge  to  whom  it  has  been  transferred  for  trial :  Robinson  v. 
rhadfrirkf  26  W.  R.  421.  As  to  interlocutory  applications,  see 
Lloifd  V,  Joneg,  7  Ch.  D.  390. 

An  application  to  the  Court  respecting  the  misconduct  of  a 
solicitor  in  an  action  is  a  "  further  proceeding  '*  in  the  action 
within  the  meaning  of  this  r)ilc :  Ckve  v.  Cuvr,  49  L.  J.  Ch.  656. 
Bo  is  an  application  to  enforce  a  solicitor's  lien  for  costs :  Porter 
V.  West,  50  L.  J.,  Ch.  231. 

See  further  s.  12  of  the  Act  of  1881,  ante,  p.  166,  which  gives 
power  to  one  judge  to  act  for  another  in  interlocutory  matters  in 
cases  of  urgency.  , 

See  Davis  v.  Davis,  48  L.  J.  Ch.  40,  as  to  two  actions  in  the 
courts  of  different  judges  of  the  Chancery  Division  relating  to 
the  same  estate. 

2.  Any  action  may,  at  any  stage,  Ixj  transfeiTed  from  B.  2. 
one  Division  to  another  by  an  order  made  by  the  Court  or  Transfer  by 
any  judge  of  the  Division  to  which  the  action  is  assigned  :  p"i®e,""of 
Provided  that  no  such  transfer  shall  be  made  without  the  President  of 
consent  of  the  Presidcut  of  the  Division  to  which  the  ^*^^®"- 
action  is  proposed  to  be  transferred. 


lis  rule  onl^'  applies  to  transfers  from  Division  to  Division,  not 
,  judge  to  judge :  Chapman  v.  Real  Prnjterttj  IViist,  7  Ch.  D. 


This 
from 
732. 

Notwithstanding  the  words  in  this  rule  "  the  Court  or  any 
judge  of  the.  Dirtshn  to  which  the  aetUm  m  assigned  y^  a  judge  of 
any  Division  sittinj;  at  chamlKjrs  for  the  business  of  tho  Queen's 
Bench  Division,  has  power  to  make  an  order  for  transfer : 
Jlillman  v.  Mayhew,  1  Ex.  D.  132. 

It  is  doubtful  whether  the  Court  of  Appeal  can  order  the 
transfer  of  an  action  from  one  Division  to  another  without  the 
consent  of  the  President :  Storey  v.  Waddle,  4  Q.  B.  D.  289,  C.  A. 

Where  a  defendant,  by  way  of  counterclaim,  seeks  relief  to 
which  the  Chancery  Division  alone  has  the  requisite  machinery  to 
give  due  effect  (such  as  specific  performance),  this  may  be  a  good 
reason  for  transferring  the  action  to  that  division  :  Holloway  v. 
York,  2  Ex.  D.  333,  C.  A. ;  HUJman  v.  Ma  tf here,  tthi  supra  ;  Holmes 
V.  Ilereetj,  25  "VV.  R.  80,  Ex.  D.  An  order  of  transfer  is  a  discre- 
tionary (inler  :  The  Fuliea,  W.  N.  1880,  p.  172.  In  an  action  for 
trespass  where  there  was  a  counter-claim  for  specific  performance 
of  an  agreement  and  rectification  of  a  deed,  transfer  to  tnc  Chancery 
Division  was  refused  :  Storey  v.  Waddle ^  4  Q.  B.  D.  289  :  see  too 
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Order  LL  Standard  Dhrou?it  Ok  v.  Barton^  37  L.  T.  581,  where  the  defen- 
r.  2.       dant  instituted  n  crcjss-actiun  in  the  Chancery   Division.     In 

I/afrkinjt  v.  Mnr/fan,  49  L.  J.  Q.  B.  (US,  an  action  for  personal 

injury  n\sultinp  from  a  collision  l)ctween  shi]>s  was  transferred  to 
the  Probate  and  Admiralty  Division,  where  a  limitation  action 
relating  to  the  collision  was  |)endin^.  In  Cannot  v.  JUorffau,  1 
Ch.  D.  1,  C.  A.,  the  ('ouil  refused  to  tmusfcr  an  action  for  damap\s 
for  misivprescntation  from  the  Chancery  to  the  Queen's  Bench 
Division.  In  a  casc*  which  apiKiai-cd  to  Ikj  an  onlinary  suit  fc»r 
salvage,  Jessel,  M.  11.,  transferred  the  action  to  the  Proljate,  Divorce 
and  Admiralty  Division  :  irumphreyx  v.  J'^hrarda^  45  L.  J.  Ch. 
112,  M.  R.  But  any  Division  may  give  effect  to  facts  as  an 
equitable  defence  to  an  action,  though  the  substantive  relief  to 
which  those  facts  entitle  the  defendant  Ixj  such  as  belongs  pro^Kirly 
to  the  Chancery  Division.  Thus,  in  an  action  on  a  dee<l,  the 
Common  Pleas  Division  admitted,  as  a  defence  to  the  action,  facts 
which  showed  a  right  to  have  the  deed  rectified,  although  the  rec- 
tification of  deeds  Ixjiongs  to  the  Chancery  Division  :  Montyn  v. 
Wr*t  MoMti/tt  (h..  1  C.  P.  I).  145  ;  see  Ovmrnt*  v.  Norrh,  W.  N. 
1878,  p.  4.  V..C.  H. 

An  application  to  transfer  should'  he.  on  notice,  not  ex  pirte  : 
Humphrrt/it  v.  Edtrardf,  vhi  ttvpra.  An  order  under  this  rule  does 
not  take  effect  until  the  consent  has  been  obtained  of  the  president 
of  the  Division  to  which  the  transfer  is  made  :  Jhld. 

2a.  Wlien  an  order  has  been  made  by  any  judofe  of  the 
Chancery  Division  for  the  \^•indinfc  up  of  any  company 
under  the  Companies  Acts,  18G2  and  1869,  or  for  the 
administration  of  the  assets  of  any  testator  or  intestate, 
the  jud^e  in  whose  Court  such  windinf^  up  or  administra- 
tion shall  be  pending  shall  have  power,  without  any 
further  consent,  to  order  the  transfer  to  such  judge  of 
any  action  pending  in  any  other  Division  brought  or 
continued  by  or  against  such  company,  or  by  or  against 
the  executors  or  aclministrators  of  the  testator  or  intestate 
whose  assets  are  being  so  administered,  as  the  case  may  be. 

The  Acts  intended  to  Ixj  referred  to  bv  this  rule  arc  the  Com- 
pairies  Acts,  1862  and  1867,  there  being  no  such  Act  of  the  vear 
1869. 

This  rule  only  applies  to  cases  where  a  winding  up  or  adminif- 
tration  order  has  actually  Ixjen  made.  It  is  now  well  settled  that 
before  that  time  application  mu8t  1x5  made  to  the  Divisiim  in 
which  the  action  isi)cnding  :  lie  Arthtir  Cohnr  Printing  Co.,  14 
Ch.  D.  502  ;  see  too  the  cases  cited  in  the  note  to  s.  24,  sub-s.  5  of 
the  Act  of  1873,  ante,  p.  23.  The  .ipplication  may  be  ex  parte : 
MuMhaeh  v.  Anderxon,  26  \V.  11.  100. 

The  rule  does  not  apply  to  an  action  pencUng  before  another 
judge  of  the  Chancery  Division  :  Itr  Madrait  IrriyatwH  Oh,  16 
Ch.  D.  702.  M.  R. ;  or  to  a  jKitition  :  Jte  National  Fund«  A*9uranee 
Co.,  25  \V.  R.  23  ;  or  to  an  action  against  an  executor  where  he  is 
jjcrsonally  liable  :  Chapman  v.  Maxon,  40  L.  T.  678  :  or  t(i  an 
action  against  a  liquidator  personally  :  He  Thanu'»  Steam  Ferry 
Co.,  40  L.  T.  422,  Fry,  J. 

For  instances  of  transfers  effected  under  this  rule,  see  Pe  SttibbA^ 
8  Ch.  D.  154,  where  an  action  was  transferitjd  fix)m  the  Exchequer 
Division  after  a  conditional  order  for  judgment  had  been  made  : 
see  too  Jle  Timmg,  26  W.  R.  692. 


B.  2a. 

Tmnrtf^T  of 
action  aftar 
winding  up 
or  adminifi* 
tration, 
order. 

ni.8.a, 

Jane,  1B76, 
r.  18.) 
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Application  may  be  made  under  the  rule  eso  parte :  FMd  v.  Order  LI 
Field,  W.  N.  1877,  p.  98  ;  lie  Landore  fiiement  Steel  au,  10  Ch.     r  2-4  ' 

D.  489.  *_ 

3.  Any  action  transferred  to  the  Chancery  Division  or  b.  8. 

the  Probate  Division,  shall,  by  the  order  directing  the  ABaignment 
transfer,  be  directed  to  be  assigned  to  one  of  the  judges  ^  judge. 
of  such  Division  to  be  named  in  the  order. 

4.  Actions  in  any  Division  or  Divisions  may  be  conso-  B.  4. 
lidated  by  order  of  the  Court  or  a  judge  in  the  manner  consoiida- 
heretofore  in  use  in  the  Superior  Courts  of  Common  Law.  aaUii 

The  term,  consolidation  of  actions,  is  used  in  two  senses.  First, 
if  a  plaintiff  brings  two  actions  against  the  same  defendant,  for 
matters  which  might  properly  be  combined  in  one  action,  and  the 
double  proceediuj?  is  shown  to  l)e  vexatious,  the  Court,  in  the 
exercise  of  its  oi*dinary  j)ower  to  prevent  au}'  abuse  of  its  own  pro- 
cess, will  consolidate  the  actions ;  that  is  to  say,  will  stay  pro- 
ceeclings  absolutely  in  one  action,  and  require  the  plaintiff  to 
include  the  whole  of  his  claims  in  the  other ;  and  this  has  been 
done  with  costs  against  the  plaintift  See,  at  law,  Cecil  v.  Brif/geg, 
2  T.  R.  639  ;  Ationy  1  Chitty  s  Rep.  709  (n) ;  Jieardsall  v.  Cheet'ham, 

E.  B.  k  E.  248  ;  1  Tidd  s  Practice,  p.  614,  ed.  9  ;  2  Chitty  s  Arch- 
bold,  pp.  1857,  ct  ftrq.,  ed.  12. 

But  the  term  consolidation  is  more  frequently  used  in  a  different 
sense.  Where  actions  arc  brought  by  the  same  plaintiff  against 
different  defendants,  but  the  questions  in  dispute  in  all  are  sub- 
stantially the  same,  the  Court  will,  on  the  application  of  the 
defendants,  stay  proceedings  in  all  the  actions  except  one  until 
that  one  action  lias  been  determined,  upon  the  terms  that  the 
various  defendants  agree  to  be  bound  by  the  event  of  the  action 
which  proceeds.  This  practice  was  first  introduced  in  the  King's 
Bench  under  Lord  Mansfield,  in  the  ca«<e  of  actions  against  tne 
several  underwriters  upon  policies  of  insumncc.  (See  1  Tidd's 
Practice,  p.  614,  ed.  9.)  But  it  hjis  since  l)een  ap])lied  in  many 
other  cases ;  as,  in  the  case  of  separate  guarantees  b^'  different 
instioimcnts  of  separate  parts  of  a  debt  :  Sharp  v.  Ijfthhridgr,  4 
M.  &  G.  37  ;  joint  and  several  obligors  of  a  bond  conditioned  for 
the  gofKl  iK'haviour  of  another  ixirson  :  Anderxon,  v.  Ihwr/nod,  I  Q. 
B.  246  ;  principal  and  sureties  on  a  replevin  bond  :  Jiartlett  v. 
Bartlett,  4  Scott,  N.  R.  779 ;  the  several  members  Uable  upon  a 
mutual  insurance  policy  :  LeirU  v.  Barhr^^  4  C.  B.  N.  S.  330.  So, 
where  a  number  of  actions  against  different  defendants  may  be 
reduced  to  classes,  those  of  each  class  raising  the  same  questions, 
the  Court  may  aUow  one  action  of  each  class  to  proceed,  and  stay 
the  rest :  Sycrs  v.  Picker»giUj  27  L.  J.  Ex.  6. 

The  order  is  made  on  the  application  of  the  defendant,  and  with- 
out the  necessity  of  any  consent  on  the  plaintiff's  part  :  Hollinffg' 
wtrrth  v.  Brodrick,  4  A.  &  E.  646.  It  binds  the  defendants  in  the 
actions  which  are  stayed  to  abide  the  event  of  the  one  which  pro- 
ceeds ;  but  it  does  not  bind  the  plaintiff  to  do  so  ;  and  if  the  result 
of  the  first  action  is  against  him,  he  may  proceed  vrith  another : 
Doyle  V.  Ariderson,  1  A.  &  E.  635  ;  Doyle  v.  DottglaMy  4  B.  &  Ad. 
544.  A  consolidation  order  may  be  obtained  at  any  time  after 
eervice  of  the  writ :  Btolling^worth  t.  Brodriek,  uH  supra, 

»  8 


Hicoiid  Hctinn  to  l)e  dufcuded,  Dotwithstandiiig  that  the  plnintiff 
—  haa  liucin.'cded  in  the  tinst  nctloii.  But  It  will  requires  reijBtriiii); 
CJUC  U>  itiducc  it  tu  du  so.  Probably  a  ca»c  must  be  Nhown  at  IchhI 
ait  Hlroug  an  would  be  ronuired  to  jinxure  ft  new  triaL  Sec  Fotlrr 
V.  AJvrt,  3  Bing.  N.  C.  HUe. 

The  Older  ix  discretionary,  and  in  the  Admimlt;  Divinion  Ihi: 
practice  is  not  to  force  consulidatiou  on  unwilling  particx ;  Tlir 
Jamb  LaHdttvrm.  4  P.  D.  1»1. 

In  Smith  V.  ll'ftirScK-rf,  24  W.  K,  900,  separate  actions  between 
differeut  parties  lElating  to  the  eamc  subject  matter  were  consoli- 
diited  upon  temu. 

As  to  the  connoiidatinn  of  cro8a -act  ions,  sw  Tkomjuon  t,  Smtli- 
Ea.-tera  Ilaihc-ay.  \V.  S.  1882,  p.  52,  U.  A. 

The  whole  o£  the  eases  u(Hin  the  ciuisoliiiiition  o£  actinns  at  law, 
many  of  which  are  diDicult  In  iccoucile,  wilt  be  found  collected  iu 
3  Chittys  Archbold,  p.  l.tSV,  cd.  12 ;  2  Lush's  Practice,  i^  B62, 
cd.  3,  by  IMxon.  The  form  of  oidcr  in  (rencrol  use  at  law  will  be 
found  iu  Chitty  s  Forms,  p.  SU2,  cd.  tO. 

For  cases  and  oidera  under  the  former  practice  tn  Chancery, 
relatiDg  to  consolidation  of  actions  and  May  of  proceeilings.  and 
ntider  the  present  Order  in  the  Chancery  DJTision,  see  Setou  oa 
Decrees,  pp.  322,  et  'rq..  ed.  4.  Kcc  also  Morgan's  Acts  aud  Otden, 
pp.  393,  et  Mq.,  ed.  4  ;  4*5,  H  teq,,  ed.  6  ;  Dan.  Ch.  Pr.  pp.  698 
ct  trq.,  ed.  6. 

Although  consolidation,  properly  so  called,  can  only  be  obtained 
at  the  instance  of  defcniinnts,  where  several  defendants  are  sued  by 
the  same  plaiutiSs,  a  somewhat  analogous  proceeding  has  been 
adopted  in  the  converse  case,  where  several  plaintiffs  had  brought 
theirseveral  actions  against  the  same  defendant  in  recover  similar 
relief  in  reference  to  the  same  transactions.  Malins,  V.-C.,  at  the 
instance  of  the  plaintiffs,  enlarged  the  time  for  taking  any  further 
steps  in  all  the  actions  but  one,  until  that  one  should  be  tried  : 
Anuyt  v.  C'hadieick,  i  Ch.  D.  869 ;  and  a  similar  course  was  fol- 
lowed  in  Btnnrt  v.  Lord  Jfsry.  B  C.  P.  D.  339 ;  for  the  fonn  of 
order,  see  p.  340.  Where  the  test  action  for  any  reason  is  not 
fought  out,  another  of  the  set  of  actious  will,  if  necessary,  be  sub- 
stituted for  it :  Amor  v.  Chadirick,  9  Ch.  D.  469,  C.  A.  In  the 
absence  of  agreement  the  plaintiff  in  the  test  action  has  do  right 
to  indemnity  agaiiut  costs  from  the  other  plainti^ :  Ibid. 


Ibtbrix)cutoet  Ordbrs  as  to  Mamdamus  iHJtmeriONs 
OR  Interim  pEBSEitvATioN  of  Peopertv,  &c. 

B.  1.  1.  Wlicii  by  am  contract  a  primft  facie  case  of  liability 

wiieRiiriiiii  ig  ufltablishcd,  and  thcR^  is  nllc;^  as  matter  of  defence  a 
Siitwamikr  right  to  lic  relieved  wholly  or  (lartially  from  such  liability, 
•'^t^t.  the  Court  or  a  judge  may  make  an  order  for  the  preserva- 
iirMorvBtion  tlon  or  interim  custody  of  the  Bubject-matter  of  the 
Tuperty-  litigation,  or  may  order  that  the  amount  in  dispute  be 
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The  several  rules  of  this  Order  and  the  sections  cited  below  give  Order  LII. 
very  important  jwwers  to  the  Court  for  pre%rving  the  rights  of  the    r.  1—8. 
parties  uuiDJured  during  the  pendency  of  litigation.  

1.  By  r.  1,  when  a  primd.  facie  case  of  liability,  vnder  a  contract, 
is  established,  and  the  party  prim4  facie  liable  seeks  to  be  relieved 
from  his  liability,  an  order  may  be  made  for  payment  into  Court 
of,  or  otherwise  securing,  the  amount  of  the  claim,  or  for  the  pre- 
servation of  the  subject-matter.  The  meaning  of  the  word  "  estab- 
lished "  seems  to  be  (r.  b^pogt),  admitted  on  the  pleadings  if  there 
are  pleadings,  or  shown  to  the  satisfaction  of  the  Court  or  judge  if 
there  arc  no  pleadings.  As  to  enforcing  such  orders  as  those 
referred  to,  see  0.  XLII.,  rr.  2,  5,  and  20,  ante,  pp.  363,  369. 

ii.  By  r.  2,  an  order  may  be  made  for  the  sale  of  goods  which  are 
perishable,  or  which  for  other  reasons  it  is  desirable  to  have  sold 
at  once. 

iii.  In  any  case  (not,  as  under  r.  1,  in  the  case  of  liability  under 
a  contract  only),  an  order  may  be  made  for  the  preservation  of  the 
subject-matter  of  the  action,  or  for  inspection  of  property,  or  the 
taldng  of  samples,  or  making  observations  or  experiments  :  r.  3. 

iv.  A  mandamus  or  an  injunction  may  be  granted,  or  a  receiver 
appointed,  if  it  be  just  or  convenient :  s.  25,  sub-s.  8,  of  the  Act  of 
1873,  amtc,  p.  29,  and  r.  4,  post. 

V.  Where  property  other  than  lands  is  claimed,  and  the  defence 
to  the  claim  is  founded  upon  an  alleged  lien,  an  order  may  be 
made  for  delivering  up  the  property  to  the  claimant  on  payment 
into  Court  of  the  amount  of  the  alleged  lien,  with  a  sum  for 
interest  and  costs,  if  the  Court  or  judge  think  fit. 

As  to  enforcing  an  order  made  under  this  rule  by  attachment, 
sec  0.  XIjIV.,  r.  2,  ante,  p.  371. 

For  forms  of  orders  in  use  in  the  Chancery  Division  under  tliis 
Order,  see  Scton  on  Decrees,  pp.  171,  et  Kcg.,  ed.  4. 

2.  It  shall  be  lawful  for  the  Court  or  a  judge,  on  the  B.  8. 
application  of  any  party  to  any  action,  to  make  any  order  saie  of 
for  the  sale,  by  any  person  or  persons  named  in  such****^** 
order,  and  in  such  manner,  and  on  such  terms  as  to  the 
Court  or  judge  may  seem  desirable,  of  any  goods,  wares, 
or  merchandise  which  may  be  of  a  perishable  nature  or 
likely  to  injure  from  keeping,  or  which  for  any  other  just 
and  sufficient  reason  it  may  be  desirable  to  have  sold  at 
once. 

The  power  given  by  this  Rule  is  new.  Compare  b.  13  of  the 
C.  L,  P.  Act,  1860.  Under  this  rule  the  sale  of  a  horse  has  been 
ordered  :  Bartholomeic  v.  Freeman,  3  C.  P.  D.  316. 

8.  It  shall  1)6  lawful  for  the  Court  or  a  judge,  upon  the  ^-  8. 
application  of  any  party  to  an  action,  and  upon  such  Detention 
tenns  as  may  seem  just,  to  make  any  order  for  the  deten-  ^^^^^^^ 
tion,  preservation,  or  insjiectiou  of  any  property,  being 
the  subject  of  such  action,  and  for  all  or  any  of  the  i»8ittii«'n. 
purposes  aforesaid  to  authorise  any  person  or  persons  to 
enter  upon  or  into  any  land  or  building  in  the  possession 
of  any  party  to  such  action,  and  for  all  or  any  of  the  Entp  on 
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Order  LII.  purposes  aforesaid  to  authorise  any  samples  to  be  taken, 
'•  ^»  *;_or  any  oljservation  to  be  made  or  experiment  to  be  triwl, 
sarnpiei.  ~~  which  may  seem  necessary  or  expedient  for  the  purpose  of 
Exucriment  obtaining  full  information  or  e\'idence. 

The  i)owci"s  given  by  this  Rule  arc  very  much  wider  than  the 
mere  jxiwcr  to  allow  iusixjction  pvcn  by  h.  58  of  the  C.  L.  P.  Aci, 
1854. 

In  a  Probate  suit  the  Court  made  an  oixler  restraininp  any  i)cr- 
son  from  dealing  with  shares  of  a  ship  forming  jjart  of  the 
deceased's  estate:  NichoUitf  v.  I>rarurhiM,  1  P.  1).  72,  In  J/yth- 
V.  Uardrn,!  Ex.  D.  309,  the  Court  of  ApiHjal  confirmed  an  onlcr 
making  the  j)laintiff  receiver  and  manager  of  a  farm,  without 
security.  See  also  s.  25.  ku1)-s.  8,  of  the  Act  of  1873,  antt\  p.  21),  and 
note  thereto. 

In  an  action  to  recover  jewellery,  the  defendant  alleged  that  it 
lx.'longed  to  a  third  j)ai1y,and  had  been  dejiositcd  by  him  to  secuie 
a  del)t  due  to  the  defendant.  The  Court  oixieivd  it  to  be  given  up 
to  an  ollicer  of  the  Court  :    Vrfati  v.  Braham^  4(J  L.  J.  C.  P.  415. 

Under  the  ikjwci-s  given  by  this  rule  to  make  milcre  for  the 
])reservation  of  pr<i|»erty.  Fry,  J.,  gmntcd  an  intenm  mandator}- 
injunction  to  comiiel  the  defendant  in  an  action  for  siKicific  per- 
f(mnance  of  an  agrcenjcnt  to  take  a  lease,  to  continue  pumping 
water  out  of  a  mine  :  StrcUnj  v.  Pcanum,  15  Ch.  D.  113. 

Sec,  by  way  of  analogy,  Polini  v.  Gray,  12  Ch.  D.  438,  C.  A., 
as  to  continuing  an  injunction  to  ja^escrve  a  fund  pending  au 
appeal  to  the  House  of  Lonls. 

B.  4.         4.  An  application  for  an  order  under  section  25,  sub- 

Appiication  scotion  8,  of  the  Act,  or  under  Rules  2  or  3  of  this  Order, 

muM^unc  ^'^J  ^^^  made  to  the  Court  or  a  judge  by  any  party.     If 

tion,'  or        the  application  be  by  the  plaintiflT  for  an  order  imder  the 

nnderm  2    Said  sub-scctiou  8  it  may  be  made  cither  ex  parte  or  with 

and  3.         notice,  and  if  for  an  order  under  the  said  Rules  2  or  3  of 

this  Order  it  may  be  made  after  notice  to  the  defendant 

at  any  time  after  the  issue  of  the  writ  of  summons,  and 

if  it  be  by  any  other  party,  then  on  notice  to  the  plaintiff 

and  at  any  time  after  appearance  by  the  party  making 

the  application. 

By  8.  25  of  the  Act  of  1873  :— 

[Sub-B.  8.  A  mandamus  or  an  injunction  may  be  granted 
or  a  receiver  appointed  by  an  interlocutory  order  of 
the  Court  in  all  cases  in  which  it  shall  appear  to  the 
Court  to  be  just  or  convenient  that  such  order  should 
be  made;  and  any  such  order  may  be  made  cither 
unconditionally  or  upon  such  terms  and  conditions  as 
the  Court  shall  think  just;  and  if  an  injunction  is 
asked,  either  before,  or  at,  or  after  the  hearing  of  any 
cause  or  matter,  to  prevent  any  threatened  or  appre- 
hended waste  or  trespass,  such  injunction  may  be 
gi-anted,  if  the  Court  shall  think  fit,  whether  the  person 
against  whom  such  injunction  is  sought  is  or  is  not  in 
possession  under  any  claim  of  title  or  otherwise,  or  (if 
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out  of  possession)  does  or  does  not  claim  a  ri|j:lit  to  do  Order  LII. 
the  act  sought  to  be  restrained  under  any  colour  of    "•  *»  ®' 
title ;  and  whether  the  estates  claimed  by  both  or  by 
either  of  the  parties  are  legal  or  equitable.] 

As  to  the  effect  of  this  Hub-section,  and  the  caHOs  in  which  a 
mandamuH  or  injunction  is  granted,  or  a  rcceiver  ajipointed,  see 
notes  thereto^  antt'i  p.  29. 

As  to  indorsing  the  claim  on  the  writ,  see  0.  II.,  r.  1,  a«/r, 
p.  183,  and  note  thereto.  As  to  an  interim  injunction  granted 
"  over  next  motion  day  or  until  further  order, "  see  Bolton  v, 
Lond&n  School  Board,  7  Ch.  D.  76(>. 

This  rule,  it  will  be  observed,  authorines  the  making  of  an  order 
on  the  application  of  the  plaintiff,  either  ex  parte  or  with  notice. 
It  will  not  in  general  Ixj  made  ex  |)artc  ;  but  in  a  case  of  emer- 
gency it  will :  Mt'hfhh  v.  Milton,  24  W.  U.  679,  P.  D. ;  Jlennessij 
V.  Bohmann,  W.  N,  1877,  p.  14,  V.-C.  M. 

Where  notice  of  motion  has  Ixxin  given  an  interlocutoiy  injunc- 
tion should  not  l)e  made  er  partv,  even  when  from  pressurc  of 
business  the  hiotion  cannot  be  brought  on  :  Graham  v.  CamphvU^ 
7  Ch.  D.  490,  C.  A.  Where  an  interlocutory  injunction  is  granted 
there  should  always  be  an  undertaking  us  to  damages,  ibid.,  and 
as  regards  such  undertaking  no  exception  will  Ijc  made  even  in 
favour  of  the  Crown  :  tSt'crvtary  for  War  v.  Chubb,  W\  N.  1880, 
p.  128. 

By  consent  a  motion  for  an  injunction  by  an  interlocutory  order 
is  often  treated  as  the  trial  of  the  action  :  see  for  instance  Aslatt 
v.  Corporation  of  SouthamjftoHf  16  Ch,  D.  at  p.  150,  M.  R. 

5.  An  application  for  an  order  under  Eule  1  may  be  B.  6. 
made  by  the  plaintiff  at  any  time  after  his  right  thereto  Application 
appears  from  the  pleadings ;  or,  if  there  be  no  pleadings,  ^^^^  '•  ^' 
is  made  to  appear  by  affidavit  or  othenvise  to  the  satisfac- 
tion of  the  Court  or  a  judge. 

f).  Where  an  action  is  brought  to  recover,  or  a  defen-  ^*  ^* 
dant  in  his  statement  of  defence  seeks  by  way  of  counter-  ^^^re  licn 
claim  to  recover  specific  property  other  than  land,  and  ?£  for 
the  party  from  whom  such  recovery  is  sought  does  not  JU®*^"^®J*  ♦ 
dispute?  the  title  of  the  party  seeking  to  recover  the  same,  KSft 
but  claims  to  retain  the  property  by  virtue  of  a  lien  or  cL'IftSi. 
otherwise  as  security  for  any  sum  of  money,  the  Court  or 
a  judge  may,  at  any  time  after  such  last-mentioned  claim 
appears  from  the  pleadings,  or,  if  there  be  no  pleadings, 
by  affidavit  or  otherwise  to  the  satisfaction  of  such  Court 
or  judge,  order  that  the  party  claiming  to  recover  the 
property  be  at  liberty  to  pay  into  Court,  to  abide  tlie 
event  of  the  action,  the  amount  of  money  in  respect  of 
which  the  lien  or  security  is  claimed,  and  such  further 
sum  (if  any)  for  interest  and  costs  as  such  Court  or  judge  interest 
may  direct,  and  that  upon  such  payment  into  Court  being  cosu. 
made,  the  property  claimed  be  given  up  to  the  party 
claiming  it. 

The  power  given  by  this  Bulc  is  new. 
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Order  LII 
r.  te — 8. 


B.  te. 

Sale  under 
will  or 
BettleincnL 

(R.  S.  C. 
Mnrch,  1879, 
r.  7.) 

B.  8. 

Writ  of  in- 
junction 
aliolished. 

April,  1880, 
r.  32.) 


Whenever  the  trusts  of  any  Will  or  Settlement  are 
being:  administered,  and  a  sale  is  ordered  of  any  property 
vested  in  the  trustees  of  such  Will  or  Settlement  upon 
trust  for  sale  or  with  power  of  sale  by  such  trustees,  the 
conduct  of  such  sale  shall  be  given  to  such  trustees,  unless 
the  judge  shall  othenvise  direct. 

8.  No  wTit  of  injunction  shall  be  issued.  An  injunc- 
tion shall  be  by  a  judgment  or  order,  and  any  such  judg- 
ment or  order  shall  have  the  effect  which  a  writ  of 
injunction  previously  had. 

This  rule  is  wrongly  numbered,  there  being  no  rule  7.  As  to 
the  time  of  day  for  serving  notices  of  judgments  or  orders,  see 
O.  LVIL,  r.  8,  pont,  p.  414.  Notice  of  an  injunction  may,  it 
seems,  be  given  by  telegium  :  Ex  parte  Langlvy.  Re  BUhop,  13 
Ch.  D.  110,  C.  A. 


Order 


B.  1. 

Motion. 


Rule  nisi, 

when 

granted* 


ORDER  LIII. 
Motions  and  other  Applications. 

1.  Where  by  these  Rules  any  application  is  authorised 
to  be  made  to  the  Court  or  a  judge  in  an  action,  such 
application,  if  made  to  a  Divisional  Court  or  to  a  judge 
in  Court,  shall  be  made  by  motion. 

Applications  to  a  Judge  at  Chambers  must,  under  the  next 
Order,  be  made  by  summons. 

2.  No  rule  or  order  to  show  cause  shall  be  granted  in 
any  action,  except  in  the  cases  in  which  an  application 
for  such  rule  or  order  is  expressly  authorised  by  these 
Rules. 

The  ordinary  practice  in  the  Common  Law  Courts,  except  in  the 
few  cases  in  which  a  nile  was  made  absolute  ex  parte,  and  except 
where  the  parties  chose  to  show  cause  in  the  lirst  instance,  that  is 
on  the  original  motion,  was  to  move  for  and  obtain  a  rule  to  show 
cause;  and  ujxm  cause*  Iniing  shown  the  nile  wa«  discharpctl  <ir 
ma<le  absolute.  The  conti'ary  is  now  the  jreneral  rule.  Notiee 
having  been  given,  the  matter  is  dis]Nis(Hl  of  \iyHHi  the  origiuai 
motion. 

A  motion  for  a  new  I  Hal  (0.  XXXlX.,'tf  w^^',  p.  IM),  mu.st  still 
Ixj  for  a  rule  to  show  cause. 

This  rule,  it  will  Ijc  observed,  applies  only  to  rules  or  orders 
made  in  actions.  In  other  cases  :  as,  in  an  application  to  enforce 
or  set  aside  an  award  where  the  submission  has  been  made  a  rule 
of  court ;  He  Phillipt  and  Oifl^  1  Q.  B.  D.  78 ;  or  an  application 
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to  assign  an  administration  bond  :  Goodn  of  Cartwright,  1  P.  D.      Order 
422 ;  the  old  practice  prevailH,  and  the  order  is  to  show  cause.  LIII. 

A  rule  calling  on  the  sheriff  to  pay  over  to  the  jjlaintiff's  soli-    rr.  2—5. 

citors  money  levied  under  a  ft.  fa.  is  a  rule  granted  in  an  action,  — 

and  notice  of  motion  for  such  a  rule  must  be  given :  Delmar  v. 
I'^-emantle,  3  Ex.  D.  237. 

A  notice  of  motion  to  set  aside  an  award  in  an  action  should 
state  the  several  objections  intended  to  be  insisted  on  in  argu- 
ment of  the  rule,  as  required  by  R.  G.  H.  T.  1853,  r.  169  :  Mercier 
V.  Pepperelly  19  Ch.  D.  58,  Chitty,  J. 

Notice  of  motion  must  be  given  in  the  case  of  an  application  to 
remit  a  referee's  report :  Graves  v.  Taylor,  27  W.  R.  412. 

3.  Except  where  by  the  practice  existing  at  the  time  of  B.  8. 
the  passing  of  the  said  Act  any  order  or  nile  has  hereto-  Motion  on 
fore  Deen  made  ex  parte  absolute  in  the  first  instance,  and  ^^^^ 
except  where  by  these  Kules  it  is  othenvise  provided,  and 
except  where  the  motion  is  for  a  rule  to  show  cause  only, 

no  motion  shall  be  made  ^vithout  previous  notice  to  the 
parties  aflfected  thereby.  But  the  Court  or  judge,  if  satis-  Disnensing 
fied  that  the  delay  caused  by  proceeding  in  the  ordinary  "^^  "®*^^- 
way  would  or  might  entail  irreparable  or  serious  mischief, 
may  make  any  order  ex  parte  upon  such  terms  as  to  costs 
or  otherwise,  and  subject  to  sucn  undertaking,  if  any,  as 
the  Court  or  judge  may  think  just;  and  any  party 
aflfected  by  such  order  may  move  to  set  it  aside. 

An  application  for  a  mandamus,  or  injunction,  or  the  appoint- 
ment of  a  receiver,  under  s.  25,  sulj-s.  8»  of  the  Act  of  1873,  ante^ 
p.  29,  may  be  made  ex  parte  ;  but  should  not,  except  in  a  case  of 
emergency  :  O.  LIT.,  r.  4,  ante,  p.  39H. 

Where  the  party  who  has  given  notice  of  motion  fails  to  appear, 
the  party  served  and  appearing  is  entitled  to  an  oixler  for  his  costs  : 
Berry  v.  Exchange  Trading  Co,,  1  Q.  B.  D.  77.  But  if  the  notice 
of  motion  be  invalid,  as  by  reason  of  the  notice  being  too  short,  or 
expiring  in  vacation,  the  jwirty  served,  not  being  bound  to  appear, 
is  not  entitled  to  costs  if  he  does  so :  Dauhnry  v.  tShuttletcorth, 
1  Ex.  D.  53.  As  to  the  principle  on  which  the  costs  of  an  aban- 
doned motion  are  taxed  :  see  Harrhtm  v.  Leutner,  16  Ch.  D.  559. 
Application  for  coets  of  an  abandoned  motion  should  perhaps 
be  made  on  notice  :  Yetts  y,  Byles,  25  W.  R.  452  ;  see  in  Court  of 
Appeal,  2{e  Oahvell  Collieriai,  7  Ch.  D.  706. 

Where  a  defendant  has  not  appeared,  the  filing  notice  of  motion 
under  O.  XIX.,  r.  6.  ante,  p.  195,  is  service  within  this  rule  :  />y- 
mond  V.  Croft,  3  Ch.  D.  512,  M.  R. ;  Mortan  v.  Miiier,  ihid.  516,  C.  A. 

4.  Unless  the  Court  or  judge  give  special  leave  to  the  B.  4. 

contmry  there  must  Ije  at  least  two  clear  days  between  Notice  of 

the  service  of  a  notice  of  motion  and  the  day  named  in  ^""^*'"- 

the  notice  for  hearing  the  motion. 

Tills  rule  is  taken  from  Chan.  Cons.  Onl.  XXXIII.,  Rule  2  ; 
Morgan's  Acts  and  Onlei*s,  p.  532,  e<l.  4  ;  Dan.  Ch,  Pr.,  j).  1443,  ctl.  5. 

5.  If  on  the  hearing  of  a  motion  or  other  application  B.  6. 
the  Court  or  judge  shall  be  of  opinion  that  any  person  to  Notice  not 
whom  notice  has  not  been  given  ought  to  have  or  to  have  "iwiiw" 

partie)). 
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Order     had  such  notice,  the  Court  or  judge  may  either  dismiss 
^5^8    the  motion  or  apphcation,  or  adjourn  the  hearing  thereof, 
"^'  "~  '   in  order  that  such  notice  may  be  given,  upon  such  terms, 
if  any,  as  the  Court  or  judge  may  think  fit  to  impose. 

B.  6.  G.  The  hearing  of  any  motion  or  application  may  from 

AcViourn-  tinie  to  time  be  adjourned  upon  such  terms,  if  any,  as  the 
ment.  Court  or  judge  shall  think  lit. 

B.  7.  7.  The  plaintiff  shall,  without  any  special  leave,  be 

sorvico        at  liberty  to  serve  any  notice  of  motion  or  other  notice, 

il^ra'iicr     "^  ^"^'^  petition  or  summons  ujwn  any  defendant,  who, 

having   been  dulv  served  with  a  writ  of  summons  to 

apix?ar  in  the  action,  has  not  appeared  within  the  time 

limited  for  that  purpose. 

This  rule  is  taken  from  Cham  Cons.  Oixl.  III.,  Rule  8  ;  Morgan, 
p.  38y  ;  Dan.,  p.  1412. 

B.  8.  8.  The  plaintiff  may,  by  leave  of  the  Court  or  a  judge 

Service  wiOi  to  be  obtained  ex  parte,  serve  any  ooticc  of  motion  upon 
bcfire  time  ^^^  defendant  along  with  the  writ  of  summons,  or  at  any 
for  apjiear-  time  after  service  of  the  writ  of  summons  and  before  the 
*°°®-  time  limited  for  the  appearance  of  such  defendant. 


OrderLIV.  ORDER  LIV. 

Applications  at  Chambers. 

B,  1.  1.  Every  application  at  chambers  authorised  by  these 

Summon*.    Riilcs  shall  be  made  in  a  summary  way  by  summons. 

By  8.  39  of  the  Act  oi  1873,  ante,  p.  61  : 

[Any  judge  of  the  said  High  Court  of  Justice  may,  sub- 
ject to  any  Bules  of  Court,  exercise  in  Court  or  in 
Chambers  all  or  any  part  of  the  jurisdiction  by  this  Act 
vested  in  the  said  High  Court,  in  all  such  causes  and 
matters,  and  in  all  such  proceedings  in  any  causes  (»r 
matters,  as  before  the  passing  of  tms  Act  might  have 
been  heard  in  Court  or  in  Chambers  respectively,  by  a 
single  judge  of  any  of  the  Courts  whose  jurisdiction  is 
hereby  transferred  to  the  said  High  Court,  or  as  may  be 
directed  or  authorised  to  be  so  heard  by  any  Bules  of 
Court  to  be  hereafter  made.    In  all  such  cases,  any 
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judge  sitting  in  Court  shall  be  deemed  to  constitute  a  Order  LIV. 
Court.]  "'  ^-^' 

2.  IiitheQuecirs  Bench,  Common  Pleas,  and  Exchequer  B.  2. 
Divisions  a  master,  and  in  the  Probate,  Divorce,  and  Ad-  Jurisdiction 
miralty  Division  a  registrar,  may  transact  all  such  business  o'™*^"- 
and  exercise  all  such  authority  and  jurisdiction  in  respect 
of  the  same  as  under  the  Act  [or  the  Schedule  thereto],  or 
these  Rules,  may  he  transacted  or  exercised  by  a  judge  at 
chaml)er8,  except  in  respect  of  the  following  proceedings 
and  matters  ;  that  is  to  say, — 

All  matters  relating  to  criminal  proceedings  or  to  the 

lilxjrty  of  the  subject : 
The  removal  of  actions  from  one  Division  or  judge  to 

another  Division  or  judge  : 
The  settlement  of  issues,  except  by  consent : 
Discoverijy  whethei*  of  documents  or  othermsp,  mid  in- 

specHon,  except  by  consent : 
Appeals  from  district  registrara  : 
Interpleader  other  than  such  matters  arising  in  inter- 
pleader  as  relate  to  practice  onlj/,  except  by  consent: 
Prohibitions : 

Injimctions  and  other  orders  under  sub-section  8  of 
section  25  of  the  Act,  or  under  Order  LIL,  Rules 
1,  2,  and  3  respectively  : 
Awarding  of  costs,  other  than  the  costs  of  any  proceed- 
ing before  such  master : 
Reviewing  taxation  of  cost«  : 
Charging  orders  on  stock  funds,  annuities^  or  share  of 

dividends  or  annval  jfroduce  thereof: 
Acknowledgments  of  married  women. 

The  words  within  brackets  in  r.  2  have  no  application,  the 
Bchoclulc  to  the  Act  of  1873,  there  referred  to,  bcinj?  repealed ;  sec 
Act  of  1875,  s.  33,  ante,  p.  127.  This  rulo  is  modified  by  r.  4  of 
li.  S.  C,  November,  1878.  which  provides  as  follows  : — 

2a.  The  authority  and  jurisdiction  of  the  District  Regis-  B.  2a. 
trar  or  of  a  Master  of  the  Queen's  Bench,  Common  Pleas,  service  out 
or  Exchequer  Divisions  shall  not  extend  to  granting  leave  SoiJ!'^*^' 
for  service  out  of  the  jurisdiction  of  a  writ  of  summons  /r,  g.  c., 
or  of  notice  of  a  writ  of  summons.  Jmie  wfc. 

The  exception  contained  in  Rule  2  of  Order  LIV.  is  '*.^  V  « 
hereby  repealed  so  far  as  regards  the  proceedings  herein-  of  masters, 
after  mentioned  hefore  the  Masters  of  the  Queen's  Bench,  (R.  s.  c. 
Common    Pleas,    and    Exche<iuer  Divisions,    and  such  J^T^)  ^^^^* 
Masters  may  exercise  all  such  authority  and  jurisdiction 
as  may  be  exercised  by  a  judge  at  Chambers  in  respect  of : 
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Order  LIV.      Discovery,  whether  of  documents  or  othenvise,  and 

^*^' insjxjctiou,  except  inspection  under  Order  LIL, 

Kule  3  ; 

Orders  nm  for  chargino^  stock  funds,  annuities,  or  share 
of  diWdends,  or  annual  proceeds  thereof ; 

Interpleader,  except  where  all  parties  concerned  consent 
to  a  final  determination  of  the  question  in  dispute 
without  a  Jury  or  Special  Case,  and  except  where 
the  sura  in  dispute  is  less  tlian  £50,  and  one  of  the 
paities  desire  such  a  determination.  In  such  cases 
the  question  shall  be  determined  by  the  judge, 
unless  the  parties  agree  to  refer  it  to  the  Master. 

As  to  granting  such  leave,  see  0.  XI.,  ante,  p.  206. 

Jurisdiction  at  chaml)ers  was  first  priven  to  the  Common  Law 
masters  under  the  30  &  31  Vict,  c.  (i8.  That  Act  enabled  the 
judges,  by  rules  uf  court,  to  empower  the  mastei"s  to  transact  such 
busiue.«vs  and  exercise  such  authority  and  jurisdiction  as  a  judge  at 
chambers  might  transact  and  cxeit;isc,  and  as  should  be  specified 
by  such  rules,  except  in  respect  of  matters  relating  to  the  liberty 
of  the  subject. 

By  R.  O.,  M.  T.  1867,  made  under  the  authority  of  that  Act,  the 
masters  were  empowered  to  exercise  all  the  jurisdiction  of  a  judge 
at  chambers,  except  (unless  by  consent)  in  a  specified  list  of 
matters.  The  matters  so  excepted  correspond,  except  in  a  few 
points,  with  the  list  given  in  the  above  rules. 

The  differences  are  these.  The  old  Ust  of  exceptions  included 
the  following  matters  not  mentioned  in  the  new  : — 

The  removal  of  cauws  from  inferior  Cr>urts  ; 

The  referring  of  causes  under  the  C.  L.  P.  Act,  1854  ; 

The  rectifying  of  omissions  or  mistakes  in  the  register  under  the 
Joint  Stock  Companies  Act ; 

Staying  proceedings  after  verdicts  ; 

Leave  to  sue  in  fonn&  pauperis. 

The  new  list  of  exceptions  contains  the  following  matters  not 
•  in  the  old  : — 

The  removal  of  actions  from  Division  to  Division,  or  judge  to 
judge; 

The  settlement  of  issues  ; 

Appeals  from  district  registrars  ; 

Orders  for  the  protecUon  of  property,  analogous  to  injunctions ; 

lieave  to  serve  writs  out  of  tne  jurisdiction. 

Under  the  old  rules  all  the  excepted  matters  were  subject  to  the 
general  quaUfication,  except  by  consent  Jurisdiction  by  consent 
is  only  provided  for  under  the  new  rules  with  respect  to  the 
settlement  of  issues  and  interpleader. 

The  following  rules  of  this  Order  continue  the  former  practice 
unchanged. 

Similar  lowers  to  those  here  given  to  the  masters  are  given  to 
district  registrars  by  0.  XXXV.,  r.  4,  ante,  p.  314. 

No  costs  of  couuselri  attendance  at  Chambers  can  be  allowed 
without  a  certificate  that  the  case  is  fit  for  counsel  :  R.  S.  C. 
(Costs), /;r>j»f,  p.  627,  r.  14. 

As  to  costs  thrown  away  by  default  of  attendance  at  Chambers, 
or  by  any  party  not  being  ready,  and  as  to  the  costs  of  attendance 
in  special  instances,  see  ibid,^  pp.  464,  ct  teq. 
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3.  If  any  matter  appears  to  the  master  proper  for  the  Order UV. 
decision  of  a  judp^e  the  master  may  refer  the  same  to  a  ^*^^^* 
judge,  and  the  judj^e  may  either  dispose  of  the  matter  or  ^^  3^ 
refer  the  same  back  to  the  master  with  such  directions  as  itefercnce 
he  may  think  lit.  to  judge. 

4.  Any  pcraon  affected  by  any  order  or  decision  of  a  E.  4. 
master  may  appeal  therefrom  to  a  judge  at  chambers.  Appeal  to 
Such  appeal  shall  be  by  summons,  within  four  days  after  ^^^^ 
the  decision  complained  of,  or  such  further  time  as  may  be 
allowed  by  a  judge  or  master. 

It  is  Dot  sufficient  to  take  out  the  summons  within  four  davs. 
It  must  be  returnable  within  the  four  days  ;  Bell  v.  North  Staf' 
fordMre  Ihj.^  4  Q.  B.  D.  205.  Jf  no  judge  is  sitting  within  the 
four  days,  it  is,  it  seems,  sufficient  to  make  the  summons  return- 
able on  the  fii-st  day  when  he  will  sit ;  and  when  the  appeal  is 
heard  the  time  can  be  enlarged  :  (rihhvuM  v.  The  London  Financial 
AMociatioH^  4  C.  V.  D.  263.  As  to  enlarging  time  after  the  time 
limited  has  expired,  where  the  circumstances  of  the  case  justify 
♦his  being  done,  see  Burke  v.  Rooneijy  4  C.  P.  D.  220  ;  Carter  v. 
Stuhhg,  6  Q.  B.  D.  116,  C.  A. 

5.  An  appeal  from  a  master's  decision  shall  be  no  stay  B.  5. 
of  proceedings  unless  so  ordered  by  a  judge  or  master.       stay  of 

prooeediiigs. 

6.  In  the  Qtieen^s  Befich,  Common  Pleas,  and  Excliequer  B.  6. 
Divisumy  every  appeal  to  the  Court  from  any  decisiofi  at  Manner  Md 
Chambers  shall  be  by  motioji,  and  shall  be  made  mthin  np^Tin 
eiyht  days  after  the  decision  appealed  against,  b^S^'omi^ 

As  to  the  construction  of  the  repealed  rule,  see  Crom  v.  Samurh^  ^nndlS^^ 
2  C.  P.  D.  21 ;  Uuntzy,  iShrguUl.  4  Ex.  D.  151, C.A. ;  Wallinaford  duttuer 
V.  Mutual  Sot'it'tij.  o  App.  Cus.  685,  H.  L.  DivisUm*. 

~  Rule  6  is  hereby  annulled,  and  the  following  shall  stand  B.  6. 
in  lieu  thereof : —  Api)eBi  from 

In  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  ^uJt*"  *** 
Divisions,  every  appeal  to  the  Court  from  any  decision  at  (R.  s.  c,  _ 
Chambers  shall  be  by  motion,  and  shall  be  made  >vithin  Jf  g^'*'  ^'*""* 
eight  days  after  the  decision  apix»aled  against,  or,  if  no 
Court  to  which  such  appeal  can  l)c  made  shall  sit  within 
such  eight  days,  then  on  the  firat  on  which  any  such 
Court  may  be  sitting  after  the  expiration  of  such  eight 
days. 

As  to  the  practice  011  motions  generally,  sec  the  last  Order  and 
notes  thereto. 

By  this  rule  the  motion  must  Ijc  made  within  the  eight  days  ; 
it  is  not  enough  that  notice  of  motion  be  given  within  that  time  : 
For.  V.  ir«//M.  2  C.  P.  D.  45. 

If  the  eighth  day  is  a  Sunday,  then  by  0.  LVlI.,  r.  S,poittf  p.  412, 
the  motion  may  be  made  on  Monday  :  Taylor  r.  Jonesj  45  L.  J.  C. 
P.  110. 
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OrderLiy.      h\  Stirling  v.  Du  Barnj,  5  Q.  B.  D.  fio.  C  A.,  nn  order  was 
rr.  6 — 11.  made  at  Chamljcre  on  June  20.     On  June  24th  the  defendant  gave 

' notice  of  apjxial  to  a  Divisional  Court  for  Saturday  the  28th.   The 

Court  sat  to  hear  motions  on  the  26th,  and  sat  on  the  28th,  but 
not  to  hear  motions.  The  motion  came  on  on  Monday  the  30th, 
and  wa.s  held  to  be  out  of  time. 


B.  7. 

Procedure 
in  Cham- 
beni. 


7.  The  following  Rules,  numbered  8  to  14,  both  inclu- 
sive, shall  apply  to  all  applications  at  Chambers  in  the 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions. 

^^iriusso,       By  Rule  3  of  R.  S.  C,  May,  1880,  rules  7  to  14  inclusive  of  this 
r.  a3.j       '   Order  do  not  apply  to  proceedings  in  District  Registries,  see  0. 
XXXV.  r.  16,  ante,  p.  316. 

*•  ••  8.  A   sunimons  shall  be  in  the  form   H.   1   in  the 

schedule  hereto,  with  such  variations  as  circumstances 
/D  Q  ..  require.  It  shall  be  addressed  to  all  the  iicrsons  on  whom 
April,  1880.)  it  IS  to  bc  scrvcd. 

For  this  form,  see  pout,  p.  577. 

*•  ®'  9.  A  summons  shall  be  prepared  by  the  applicant  or  his 

Preptration  soUcitor,  and  shall  be  sealed  in  the  Central  Office,  and 

■umiuoiw."  when  so  sealed  shall  be  deemed  to  be  issued.    The  person 

(R.  8.  c,  obtaining  a  summons  shall  leave  a  copy  thereof  at  the 

April.  18S0.)  Qgj^t^i  5j5^^ 


Forms  of 
summonH. 


B.  10. 

Hours  of 
returns. 


10.  Unless  a  judge  otherwise  specially  directs,  sum- 
monses for  time  only  shall  be  returnable  at  10.80  in  the 
(R  8.  c  forenoon,  and  be  heard  by  the  Masters  in  priority  toother 
April,  1880.)  business.  Unless  as  aforesaid,  other  summonses  shall  be 
returnable  at  successive  hours,  commencing  at  11  in  the 
forenoon,  and  sumtnomes  to  be  attended  by  counsel  shall 
not  be  returnable  before  2  in  the  afternoon.  In  settling  the 
number  of  summonses  returnable  at  each  hour  regard 
shall  be  had  to  the  nature  of  the  several  applications. 


B.  lOa. 

Ilnurs  of 
return. 

SI.  8.  C, 
ay,  I8S0, 
r.  4.) 

B.  11. 

List  of  sum 
monses. 

(R.  8.  C, 
AprU.  1880. 


10a.  Order  LIV.,  Rule  10,  shall  have  cflFect  as  if  the 
words  "  and  summonses  to  be  attended  by  counsel  shall 
not  be  returnable  before  two  in  the  afternoon"  were 
omitted  therefrom. 

1 1.  Each  summons,  not  l)eing  a  summons  for  time  only, 
•  shall,  when  issued,  Ix?  entered  by  the  proper  officer  in  a 

list.  The  lists  of  summonses  shall  distinguish  those  which 
)  a  Master  has  jurisdiction  to  hear  from  those  which  a 

Master  has  not  jurisdiction  to  hear,  and  those  which  are 

to  be  attended  by  counsel  from  those  which  are  not  to  be 

BO  attended. 
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12.  The  summonses  in  each  list  for  hearing  by  a  judge     Order 
or  Master  shall  be  called  on  in  their  order.    If  when  a      ^^' 


summoufl  is  called  on  neither  party  appears,  the  summons  ^^  12. 
shall  be  passed  over  until  the  list  for  the  hour  has  been  nLiringof 
gone  through.    The  summonses  passed  over  shall  then  be  «ummonsea. 
called  on  a  second  time  in  their  order.     If  neither  party  JJ;^,*^  ^-^  > 
appears  to  a  summons  so  called  on  it  shall  be  struck  out. 
If  one  party  only  appears  such  order  as  seems  just  may, 
on  an  affidavit  of  service,  be  made  ex  parte.    An  affidavit 
of  non-attendance  shall  not  be  required  or  allowed. 

13.  An  order  shall  be  in  the  form  H.  2  in  the  schedule  B.  18. 
hereto,  with  such  variations  as  circumstances  require.     It  Fonn  of 
shall  be  sealed,  and  shall  be  marked  A\ith  the  name  of  the  ^^^^' 
judge  or  Master  by  whom  it  is  made.  ApiS'.^sao.) 

For  this  form,  see  post ,  p.  577. 

14.  Written  consents  to  orders  and  adjournments  shall  B.  14. 

be  filed  at  the  Central  Office.  Filing  con- 

sents to 

orders  and 

ac^jouru- 

'  ______  menta. 

(R.  8.  C, 
April,  1880.) 

ORDER  LV.  Orderly. 

Costs. 

1.  Subject  to  the  provisions  of  the  Act,  the  costs  of  B.  1. 
and  incident  to  all  proceedings  in  the  High  Court  shall  niacntion 
be  in  the  discretion  of  the  Court;  but  nothing  herein  ***<^*^***- 
contained  shall  deprive  a  trustee,  mortgagee,  or  other  e°^®"*°^ 
person  of  any  right  to  coats  out  of  a  particular  estate  or 
fund  to  which  he  would  be  entitled  according  to  the  rules 
hitherto  acted  upon  in  Courts  of  Equity :  Provided,  that  Trial  by 
where  any  action  or  issue  is  tried  by  a  jury,  the  costs  ^^*^' 
shall  foUow  the  event,  unless  upon  application  made  at 
the  trial  for  good  cause  shown  the  judge  before  whom 
such  action  or  issue  is  tried  or  the  Court  shall  otherwise 
order. 

Under  the  various  statutcB  aflEecting  costs,  the  rule  in  the  y^^g^^ 
Common  Law  Courts  was,  that  costs  followed  the  event,  except  in  pisctice. 
the  cases  in  which  it  was  otherwise  provided  by  statute.  In 
Chancery,  except  in  the  case  referred  to  in  the  rule  of  a  trustee  or 
mortgagee,  &c.,  they  have  been  in  the  discretion  of  the  Court. 
But  the  nde  acted  upon  was,  that  the  party  failing  paid  the  costs 
in  the  absence  of  special  circumstances.  8ee  Morgan  and  Davey 
on  CostSf  panfiifi ;   Dan.  Ch.  Pr.,  pp.  1238,  ct  xeq.,  ed.  5. 

This  order  applies  to  all  proceedings  in  the  High  Court  which  j.,^.gp4e(i 
»re  not   expressly  excepted  from  its  operation ;    see  -Ep  parte  proceed^ 
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Order 
IV. 
r.l. 


County 
C'Mirts  Aft, 
1807 


Trustee,  &c., 
coatd. 


Applies  to 
High  Court 
only. 


Prior  eoftct* 
ments  as  to 

COStA. 


Acts  silent 
as  to  costs. 


Against 

what 

persons. 


Mereert*  Co.,  10  Ch.  D.  at  482,  per  Jessel,  M.  R.  The  exceptions 
are  criminal  proceedings  and  proceeding  for  divorce  and  other 
matrimonial  caoses:  8ee  O.  LXII.,  r.  \^  pott,  p.  442.  By  O. 
LXII.,  r.  2,  this  order  (O.  LV.)  is  expi^essly  extended  to  revenue 
proceedings  and  to  all  civil  proceedings  on  the  Crown  side  of  the 
Queen's  Bench  Division.  As  to  what  are  deemed  civil  proceed- 
ings for  this  purpose,  see  0.  LXII.,  r.  6,  and  note  thereto. 

O.  LV.  is  in  terms  made  "  subject  to  the  provisions  of  the  Act." 

The  limitation  there  referred  to  is  contained  in  s.  67  of  the  Act 
of  1873,  antey  p.  68.  That  section  incorporates  by  reference 
s.  5  of  the  County  Courts  Act,  1867,  which  deprives  a  plaintiff  of 
costs  who  recovers  not  more  than  £20  in  an  action  founded  on 
contract,  or  £10  in  an  action  founded  on  tort,  unless  the  judge 
certifies  for  costs.  Presumably  also  0.  LV.  is  made  subject  to  the 
provisions  of  the^  other  drders  which  deal  expressly  with  cost& 
As  to  costs  on  discontinuance,  see  O.  XXI II.,  ante^  p.  272 ;  on  pay- 
ment into  court,  O.  XXX.,  r.  4,  ante^  p.  289 ;  on  attachment,  O. 
XLV.,  ante,  p.  376 ;  on  motions,  0.  LIII.  rr.  3,  5,  aniCy  p.  399. 

The  order  expressly  saves  the  rules  in  Equity,  with  respect  to 
the  costs  of  trustees,  mortgagees,  &c.  The  effect  of  this  saving  is, 
first,  to  keep  alive  the  old  rules  as  to  such  costs,  and.  secondly  to 
give  an  appeal  from  any  order  made  as  to  such  costs,  for  such  an 
oixier  is  an  order  as  to  costs  which  by  law  are  left  to  the  discre- 
tion of  the  Court  >vithin  the  meaning  of  s.  49  of  the  Act  of  1873  : 
Farrom  v.  Austin,  18  Ch.  D.  58,  C.  A.;  Turner  v.  Ifatieoek,  30 
W.  R.  480,  C.  A.  ;  see  too  Re  Chennell,  8  Ch.  D.  492,  C.  A. ;  John- 
Htane  v.  Cox,  19  Ch.  D.  17,  C.  A, 

The  order  only  applies  to  the  High  Court.  As  to  casts  in  the 
Court  of  Appeal,  see  O.  LVIII.,  r.  6,  pott,  p.  424.  As  to  costs  in 
the  House  of  Lonls,  see  pout,  p.  673.  As  to  costs  incurred  pre- 
vious to  application  to  tlie  High  Court,  as,  for  instance,  under  the 
Registration  of  Trade  Marks  Act,  see  Re  Brandreth,  9  Ch.  D.  618, 
M.  11. 

Neither  an  interpleader  order:  Wicks y.  Wood,  26  W.  R.  680; 
Uartmont  v.  Forster,  8  Q.  B.  D.  82,  C.  A. ;  nor  sending  a  case  for 
trial  to  a  County  Court  under  19  &  20  Vict.  c.  108,  s.  26,  removes 
the  case  from  the  jurisdiction  of  the  High  Court  over  costs :  Farmer 
V.  May,  44  L.  T.  148 ;  but  after  an  order  of  reference  to  a  Master 
under  the  C.  L.  P.  Act,  1854,  and  an  award  made,  the  Court  has  no 
power  to  give  costs :  Wimshurst  v.  Jiarrow  Shipbuilding  Co,,  2 
Q.  B.  D.  335. 

The  effect  of  this  order  is  to  supersede  and  impliedly  repeal  all 
prior  enactments,  except  the  County  Courts  Act,  1867,  which  lay 
down  any  special  rule  as  to  costs  instead  of  leaving  them  to  the 
discretion  of  the  Court.  For  instance  it  supersedes  the  21  Jac.  1, 
c.  16,  s.  6,  as  to  costs  in  slander  where  less  than  40s.  is  recovered : 
Oamett  v.  Jiradlei/,  3  App.  Cas.  644  H.  L. ;  and  s.  3  of  the 
County  Courts  (Admiralty)  Act,  1868  :  Tenant  v.  FlHit,  6  Q.  B.  D. 
46;  see  too  Parsomt  v.  Tinling,  2  C.  P.  D.  119.  Many  of  these 
enactments  have  in  consequence  been  repealed  by  the  Civil  1^- 
cedure  Acts  Repeal  Act,  1879  (42  &  43  Vict  c.  69),  Sched.  Pt  II. 

Where  any  public  or  private  Act  is  silent  as  to  the  costs  of  any 
proceedings  under  it  in  the  High  Court,  this  order  extends  to  the 
case  and  supplies  the  omission :  Ex  p.  Merecrti*  Co.,  10  Ch.  D. 
481 ;  Exp.  Uotpital  of  St,  Kathvnne,  17  Ch.  D.  378. 

As  to  costs  in  probate  cases  against  a  married  woman  having 
separate  estate,  see  Morris  v.  Freeman,  3  P.  D.  65.  As  to  costs 
against  a  next  friend,  see  Caley  v.  Caley^  26  W.  R.  528.  As  to 
the  personal  liability  of  an  executor  for  costs  where  he  carries  on 
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an  action  commenced  by  his  testator,  see  Boynttm  v.  Boynton,  Ordar 

4  App.  Cas.  733,  H.  L.  LY. 

Tne  costs  of  third  parties  may  be  ordered  to  be  paid  either  by  r.  1. 
the  defendant :  Dawaoh  v.  Shepherd,  49  L.  J.  Ex.  529,  C.  A. ;  or 


by  the  plaintiff:    WUham  y.   Vane,  28  W.  R.  812;    or  may  be  Third 
ordered  to  be  paid  by  the  third  parties  themselves :  WilliaiM  v.  P*'****- 
South'EoMtem  Railwau,  2fi  W.  R.  352 ;   Yorkshire  Waggon  Co.  ▼. 
Newport  Coal  Co.,  5  Q.  B.  D.  268 ;  or  the  third  party  may  have 
to  pay  the  plaiutiiS's  costs :  Ilornhy  y.  CardweU,  8  Q.  B.  D.  329, 
G.  A.  See  further  Beym^n  .$•  Co.  v.  Qodden  Sf  Co.,  4  Ex,  D.  24«,C.  A. 

This  order  probably  does  not  affect  the  statutes  which  in  certain  Double  and 
cases  give  double  and  treble  costs :  see  Garnet t  y.  Bradley,  3  treble  coau. 
App.  Uas.  at  970,  H.  L.,  per  Ld.  Blackburn.  Costs  under  these 
statutes  are  rather  in  the  nature  of  damages  or  penalty  than  costs 
proper.  By  5  &  6  Vict.  c.  97,  ss.  1,2,  the  provisions  of  any  public 
or  private  Act  which  give  double  or  treble  costs  are  repealed,  and 
full  costs,  charges,  and  expenses  are  substituted  therefor.    But  I 

this  enactment  cannot  affect  subsequent  statutes,  and  there  are  I 

several  Acts  passed  since  1842  under  which  double  and  treble  I 

costs  are  to  be  given;  sec,  for  instance,  s.  18  of  the  County 
Courts  Act,  1850  (13  &,  14  Vict.  c.  61);  and  s.  49  of  the  Prisons 
Act,  1865  (28  and  29  Vict.  c.  126).  i 

The  discretion  given  by  this  order  is  very  wide.  The  Court  DiacKtion. 
may  order  the  costs  to  be  paid  by  the  parties  in  definite  propor- 
tions, or  may  order  one  party  to  pay  to  the  other  a  fixed  sum  in 
lieu  of  taxed  costs :  Wllmott  v.  Barber,  17  Ch.  D.  at  774,  C.  A. ; 
or  may  even  make  a  succeasful  plaintiff  pay  the  whole  costs  of 
the  other  side :  Harris  v.  Petheriek,  4  Q.  B.  D.  611 ;  Fane  v. 
I1»ne,  13  Ch.  D.  228 ;  but  where  the  case  has  been  tried  by  a  jury, 
the  Court,  in  dealing  with  the  costs,  must  assume  the  correctness 
of  the  findings  of  the  jury :   Harnett  v.    Vyae,  5   Ex.   D.  307,  i 

C.  A.  And  where  a  plaintiff  has  no  cause  of  action,  the 
defendant  cannot  be  made  to  f)ay  the  whole  costs  of  the  action :  I 

Dicks  y.  Yatet,  18  Ch.  D.  76,  C.  A.  See  too  Foster  v.  O.  W.  Ity., 
30  W.  R.  398,  C.  A.  Wide  though  the  discretion  is,  it  is  a 
judicial  discretion,  and  must  be  exercised  on  fixed  principles ;  for 
instance,  where  a  ])arty  successfully  enforces  a  legal  right,  and 
in  no  way  misconducts  himself,  then  (subject  to  s.  5  of  the 
County  Courts  Act,  1867),  he  is  entitled  to  costs  as  of  right : 
Cooper  y.  Whittingham,  15  Ch.  D.  501 ;  see  too  The  Condor, 
4  r.  D.  120,  C.  A.  As  to  how  far  the  Court  may  regard  the 
behaviour  of  the  parties  external  to  the  conduct  of  the  suit 
itself,  see  Harnett  v.  Vyse,  ubi  supra.  In  many  classes  of  cases 
the  Courts  award  costs  on  settled  principles,  but  it  is  always  in 
the  discretion  of  the  Court  to  depart  from  the  rule  where  the  cir- 
comstances  of  the  particular  case  require  it  The  distinction 
between  costs  awaitled  according  to  a  general  rule  and  costs 
awarded  in  the  exercise  of  a  discretion  on  particular  facts  is  im- 
portant, because  an  appeal  lies  from  an  order  awarding  costs  on  a 
wrong  principle;  but  no  appeal  lies  from  the  exercise  of  an 
erroneous  discretion  on  particular  facts :  see  s.  49  of  the  Act  of 
1873,  ante,  p.  60,  and  note  thereto.  For  examples  of  settled 
rules  as  to  costs,  see,  as  to  costs  in  collision  cases  where  neither 
party  is  to  blame,  The  City  (tf  Camhridae,  35  L.  T.  781,  C.  A., 
The  Innisfail,  35  L.  T.  819,  where  both  parties  are  to  blame, 
The  OUy  of  Manchester,  5  P.  D.  221,  C.  A.  The  Milanese,  43 
L.  T.  107,  C.  A. ;  where  a  plea  of  compulsory  pilotage  is  proved, 
The  Matthew  Oay,  5  P.  D.  49 ;  as  to  costs  of  a  defendant  whose 
interest  has  ceased :  Wymer  v.  Dodds,  1 1  Ch.  D.  436  ;  as  to 
costs  where  the  plaintiff  has  no  title  to  sue :  J)i4!hs  v.  Yates^  18 
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Order  ^^*  ^'  ^^f  R*  A. ;  as  to  costs  of  an  application  to  stay  proceedings 
IjY^  pending  an  appeal :  Gutper  v.  Ooaperj  2  Ch.  D.  492,  C.  A.  See 
f ^  ^'^       further  Morgan  and  Darey  on  Co«t», 

.    -.' -  * The  term  " event  "  in  this  rule  refers  to  the  result  of  the  whole 

Event.  litigation.     Thus  where  a  non-suit  is  set  aside,  and  a  new  trial 

had,  which  results  in  the  plaintiff's  favour,  the  alwve  rule  gives 
him  his  costs  of  both  trials :  Cretan  v.  Wright,  2  C.  P.  D.  354 ; 
and  in  any  case  wherc  a  new  trial  is  had,  the  successful  ])arty  in 
second  trial  is,  in  the  absence  of  an  order  to  the  contrary,  en- 
titled to  the  costs  of  both  trials  and  of  the  oixler  for  the  new 
trial :  Field  v.  Great  Northern  Jtaihray,  3  Ex.  D.  361. 

The  term  "  event "  is  to  be  read  distributively :  Elli*  v.  D6 
Silva^  6  Q.  B.  D.  at  524,  C.  A.  Thus  where  the  plaintiff  joins  in 
his  claim  different  causes  of  action  (as  for  instance  libel,  trespass, 
and  malicious  prosecution)  and  the  plaintiff  succeeds  on  one  issue, 
but  the  defendant  succeecls  on  the  others,  the  plaintiff  (subject  to 
the  County  Courts  Act,  18G7)  is  entitled  to  the  general  costs  of 
the  action,  but  the  defendant  is  entitled  to  the  costs  of  the  issues 
on  which  he  has  succeeded  :  Myers  v.  DtfritM,  5  Ex.  D.  180,  C.  A. ; 
Sparrow  v.  JlilU  8  Q.  6.  D.  479,  C.  A.,  distinct  claims  for  liquidated 
sums  :  Abhot  v.  Andrews,  W.  N.  1882,  p.  62,  nonsuit  on  some 
issues  ;  see  Knight  v.  Pureell,  11  Ch.  D.  412,  as  to  issues  in  the 
Chancery  Division.  Where  the  plaintiff  establishes  his  claim,  but 
Set-off.  the  defendant  establishes  a  set-off  of  equal  amount,  the  defendant 

is  entitled  to  the  costs  of  the  action  :  see  per  Cockburn,  C.  J.  in 
Stoohe  V.  Taylor,  5  Q.  B.  D.  at  576  ;  per  Brett,  L.  J.  in  Jiaines  v. 
Bromley,  6  Q.  B.  D.  at  694,  C.  A.,  and  perhaps  the  same  rule  applies 
Counter-       ^^  ^  counter-claim  for  a  liquidated  sum,  ibid.    Where  the  plaintiff 
claim.  establishes  his  claim,  and  the  defendant  establishes  a  counter- 

claim in  the  return  of  a  cross  action,  the  plaintiff  (subject  to  s.  5 
of  the  County  Courts  Act,  1867,  ante,  pp.  68,  69)  is  entitled  to 
the  costs  of  the  action,  and  the  defendant  to  the  costs  of  the 
counter-claim :  Ilalliman  v.  Price,  41  L.  T,  627 ;  Stooke  v. 
Taylor,  5  Q.  B.  D.  at  p.  576 ;  Ghay  v.  Davidson,  5  Ex.  D.  189, 
C.  A.  ;  miis  V.  Do  Silra,  6  Q.  B.  D.  521,  C.  A.  As  to  the  proper 
principle  of  taxation^in  such  cases,  see  per  Brett,  L.  J.  in  Baine^ 
V.  Bromley,  6  Q.  B.  D.  at  695,  C.  A.,  where  the  decision  turned 
on  the  terms  of  a  particular  onlcr  as  to  costs.  In  the  Chancery 
Division  it  isscttled  that  where  claim  and  counter-claim  are  both  dis- 
missed, the  defendant  is  entitled  to  the  j^rciiei-al  costs  of  the  action, 
and  the  plaintiff  is  entitled  to  the  ejftra  costs  occasioned  by  the 
counter  claim  :  Saner  v.  Bllton,  II  Ch.  D.  416  ;  Masonv.  Brentini, 
1 5  Ch.  D.  287,  C.  A.  The  same  rule  would  presumably  be  applied 
in  jury  cases,  and  in  the  other  Divisions. 
Judg«  at  ^^6  discretion  given  by  this  rule  as  to  costs  in  jury  cases  may 

tiiaL  be  exercised  either  by  the  judge  at  the  trial  or  by  the  Court  subse- 

quently. The  rule  requires  the  order  to  be  matle  "  upon  applica- 
tion," If  counsel  are  ready  to  apply»  and  the  judge  anticipates 
the  application,  this  is  clearly  sufficient ;  Collins  v.  Welch,  5 
C.  P.  D.  27,  C.  A.,  and  see  per  Ld.  Selborne  in  Marsden  v,  Lanea^ 
shire  4"  Yorkshire  Raihray,  7  Q.  B.  D.  641,  C.  A. ;  but  in  so  far  as 
Turner  v,  Ileyland,  4  C.  r.  D.  432,  decides  that  the  words  **  upon 
application"  may  be  wholly  disregarded,  it  seems  inconsistent 
with  the  view  taken  by  the  Court  of  Appeal  The  words  "  at  the 
trial "  mean  substantially  at  the  trial :  dtllins  v.  Welch,  6  C.  P.  D. 
at  33,  C.  A.  An  application  made  at  the  same  sitting  of  tlie  Court 
is  sufficient :  Kynaston  v.  McKindei*,  37  L.  T.  390,  C.  A. ;  but  an 
application  made  to  the  judge  who  tried  the  case  four  days  after- 
wards, The  Tyne  Alluili  Qk  v.  Lanmn,  36  L.  T.  100,  or  to  the 
same  or  another  judge  sitting  at  chambers,  cannot  be  enteitained  : 
Bak^r  V.  Oahes,  2  Q.  B.  P.  171,  C.  A,    As  to  the  rujQ  iji  tb« 
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Chancery  Diviiiiou  when  there  is  no  jury,  see  Fritz  v.  IIipbAonf  Order  IV. 
14    Cli.  D.  542.     When  the   judge  exercises  his  discretion  and    it.  1—2. 

at  the  trial  makes  an   oider  as  to  costs  under  this  rule,  it  is 

not  clear  whether  any  ajujeal  lies  f i-om  the  onier  so  made :  see  per 
Brett  L.  J.  in  CoUiHJt  v.  Wtlch,  5  C.  P.  D.  at  p.  33,  and  s.  49  of  the 
Act  of  1873,  antef  p.  60,  and  note  thereto.  If  there  be  an  appeal 
it  lies  to  the  Court  of  Appeal,  and  not  to  the  Divisional  Court : 
Marsden  v.  Lancashire  rj*  xorkuMre  Bailteaij,  21)  W.  R.  580,  C.  A. 

Where  in  a  jury  case  the  judge  at  the  trial  has  made  no  order,  The  Court 
the  Divisional  Court  has  under  this  rule  an  ori<^nal  jurisdiction 
to  deal  with  the  costs,  and  m.ay  make  an  oitler  dei>riviiiff  the  suc- 
cessful party  of  costs :   Myers  v.  DeftHtSj  4  Ex.  D.  176,  C,  A,  ; 
tSiddoHn  v.  iMwrenre,  4  Ex.  D.  170,  C.  A. 

Where  the  costji  of  an  interlocutory  matter  have  been  finally  Inlerlocu- 
awartied  by  the  Court  of  Appeal  the  successful  party  is  entitled  ^*^'^  cutiu. 
to  have  them  taxed,  although  the  action  is  still  ])ending  :  Plullim 
V.  PhillijfM^  5  Q.  B.  D.  60,  C.  A. ;  see  too  Beynon  v.  Godden  <J*  ui., 
4  Ex.  D.  24(»,  C.  A.;  but  the  action  will  not  be  stayed  until  they 
are  paid  :  Morton  v.  Palmer^  51  L.  J.  Q.  B.  307.  As  to  reserving 
the  question  of  interlocutory  costs  until  the  trial,  see  Uodye*  v. 
JJodyeHy  25  W.  R.  162,  M.  R.  As  to  lil^erty  to  apply  for  costs 
of  an  interlocutory  jjitKieeding  where  no  oitler  has  been  made 
at  the  time,  see  Fritz  v.  Ilohmn  14  Ch.  D.  542. 

Where  shorthand  notes  are  used,  application  that  the  costs  of  the  Shorthand 
notes  may  be  allowed  on  taxation  should  l>e  made  to  the  court  at  "otea. 
the  time  judgment  is  given  in  the  ])receeding  in  which  they  arc 
used  :  Watnon  v.  Great  Western  Itaihray,  6  Q.  B.  D.  163  ;  Kirk' 
wood  V.  Wehifter,  1)  Ch.  D.  239  ;  Farl  De  la  Warr  v.  Mileg,  19 
Ch.  D.  80,  C.  A.  Perhaps  the  same  rule  applies  wherever  a 
jiarty  desires  to  get  the  costs  of  any  exceptional  proceeding  which 
would  not  ordinarily  be  allowed  on  taxation. 

For  scales  of  casts,  the  discretion  of  the  taxing  officer,  the  mode  Scales  and 
of  taxing,  and  reviewing  the  taxation  of  costs,  special  allowances,  taction, 
the  costs  of  witnesses  qualifying  themselves,  and  other  matters 
relating  to  costs,  see  R.  IS.  C.  (Costs),  jjoittj  pp.  G04,  et  sefj. 

A  defendant,  it  seems,  cannot  enforce  contribution  for  casts  Between  co- 
a;;ainst  a  co-defendant  by  action  :  Deiiraley  v.  Middletceelt^  18  defendanta. 
Ch.  D.  236,  Fry  J.    As  to  an  order  on  one  defendant  to  pay  the 
costs  of  another :  see  lludow  v.  Great  Britain  Am,  Ok,  17  Ch.  D, 
600,  C.  A. 

See  0.  XLU.,  r.  15,  as  to  the  issue  of  writs  of  fi.  fa.  and  elegit  Enforce- 
for  costs.  For  a  form  of  fl.  fa.  for  costs  see  App.  F,  form,  la,  7^0*^,  ment 
p.  560.  For  forms  of  judgments  for  costs  see  App.  D.  forms  Nos, 
13,  14,  15.  By  O.  XLVII.,  r.  2,  ante,  p.  383,  no  subpoena  for 
costs  and,  except  by  leave,  no  sequestration  to  enforce  payment 
of  costs  is  to  issue.  As  to  the  apjwintment  of  a  receiver  in  onler 
to  recover  costs  from  a  married  woman  having  separate  estate, 
sec  Bryant  v.  BuU,  10  Ch.  D.  153.  It  seems  that  a  party 
entitled  to  costs  may  sue  for  them  :  Phil  pott  v.  L(*hainy  35  L.  T.  855. 

As  to  staying  proceedings  in  a  second  action  where  the  plaintiff 
has  not  paid  the  costs  of  the  first,  see  Cannot  v.  Moryan,  1  Ch.  D. 
1,C.  A. 

The  rule  of  the  Common  liaw  Courts  used  to  be,  that  the  costs  Witneaa 
of  witnesses  qualifying  themselves  to  give  evidence  could  never  be  qualifying, 
allowed  on  taxation.  But  now,  by  R.  S.  C.  (Costs),  Si)ecial  Allow- 
ances, post,  p.  626,  r.  8,  which  is  of  force  in  all  divisions,  and 
which  gives  power  to  allow  the  reasonable  expenses  of  "  procuring 
evidence,"  such  costs  may  be  allowed  when  reasonable  :  Mackley 
v.  Chilling  worth,  2  C.  P.  D.  273.  « 

As  to  the  Court's  power  over  costs  when  it  has  no  jurisdiction  Jariadic- 
over  the  subject  matter  of  an  application,  see  Broirn  v.  SliaWj  ^^^* 
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Order  LY.  1  Kz.  D.  425  :  Great  Northern  Committee  and  Inett,  2  Q.  B.  D. 
rr.  2.  8.    284. 

Interest  on  costs  runs,  now,  from  the  date  of  the  master's  certiti. 

Interwt        gate  :  Sehrocder  v.  Cleuifh,  46  L.  J.  C.  P.  365. 

*•  2-  2.  In  any  cause  or  matter  in  which  security  for  costs 

sec^ty  for  jg  required,  the  security  shall  be  of  such  amount,  and  be 
fB*  8  c  given  at  such  time  or  times,  and  in  such  manner  and 
Feb.  1876,     fonu,  88  the  Court  or  a  judge  shall  direct. 


r.  7.) 


In  the  Court  of  Chancenr,  before  the  Judicature  Acts,  security 
for  costs  was  limited  to  a  fixed  and  arbitrary  sum,  except  in  cases 
within  the  Companies  Act,  1862,  s.  69.  In  the  Common  Law 
Courts  substantial  security,  varying  in  amount  according  to  the 
requirements  of  the  case,  might  always  have  been  reauir^  The 
latter  is  now  adopted  in  aU  divisions ;  see  Republic  of  Costa  Rica 
V.  Brlanffer,  3  Ch.  D.  62,  C.  A. 

As  to  security  for  costs  where  a  married  woman  is  allowed  to 
sue  alone,  see  0.  XVI.,  r.  8,  antey  pp.  230,  231. 

As  to  security  for  costs,  where  the  plaintiff  is  a  limited  company 
with  insufficient  assets,  see  the  Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  B.  69,  and  note  thereto  in  Buckley,  ed.  3,  p.  152 :  also 
Northampton  Coal  Co,  v.  Midland  Waggon  Co.^l  Ch.  D.  500  C.  A.  ; 
where  the  plaintiff  is  bringing  a  second  action  of  ejectment  against 
the  same  defendant,  see  C.  L.  P.  Act,  1854,  s.  93,  and  note 
thereto  in  Day  ;  where  the  plaintiff  becomes  bankrupt  after  action 
brought,  sec  s.  142  of  the  C.  L.  P.  Act,  1852,  and  note  thereon 
in  Day,  ed.  4  ;  where  a  plaintiff  resident  in  Scotland  or  Ire- 
land is  proceeding  on  the  certificate  of  a  Scotch  or  Irish  judg- 
mcut,  see  the  Judgments  Extension  Act  (31  &  32  Vict.  c.  54),  s.  5. 
As  to  security  for  costs  of  appeal,  see  O.  LVIII.,  r.  15,postf  p.  429. 

Security  may  be  ordered  in  respect  of  past  as  well  as  future 
costs,  but  the  application  for  security  should  be  made  promptly : 
Jirochlehank  v.  Kintf's  Lynn  Steamship  Co.j  3  C.  P.  D.  365  ; 
Masscij  V.  Allen,  12  Ch.  D.  807. 

The  ])overty  of  the  ])laintiff  is  no  ground  for  requiring  security 
for  costs :  Rotm  v.  Jaguesj  8  M.  &  W.  135.  In  RrocklvhaHk  v. 
King's  Lynn  Steamship  Co.y  3  C.  P.  D.  365,  a  plaintiff  who  filed  a 
liquidation  petition  jjendiug  action  was  ordered  to  give  security 
for  costs. 

The  ordinary  ground  on  which  security  is  oitiered  is  residence 
abroad.  A  defendant  cannot  be  compelled  to  give  security  for 
costs,  and  on  this  principle  a  shareholder  in  a  company,  resident 
abroad,  who  appears  to  oi)]>o8e  a  i)etition  for  winding  up  the  com- 
pany, cannot  be  compelled  to  give  security  for  costs  :  Re  Pttrey  and 
Kelly  Nickel  Co.,  2  Ch.  D.  531,  M.  R.  The  substantial  and  not  the 
nominal  position  of  the  parties  mugt  be  looked  at.  Thus,  where 
one  of  the  defendants  in  an  interpleader  issue  was  really  interested 
in  the  result  as  a  plaintiff,  it  was  held  that  he  could  not  compel 
the  nominal  plaintiff,  a  foreigner  resident  abroad,  to  give  security : 
Relmonte  v.  Aynard,  4  C.  P.  D.  221  ;  affirmed  4  C.  P.  D.  352,  C.  A. 
In  The  Julia  Fisher ,  2  P.  D.  115,  the  defendant  in  an  action  for 
negligence,  a  foreigner  resident  abroad,  who  set  up  a  counter- 
claim, was  ordered  to  give  security  for  costs  ;  but  in  Mapleson  v. 
Masini,  5  Q.  B.  D.  144,  where  a  plaintiff  sued  for  breach  of  con- 
tract, and  the  defendant,  a  foreigner  resident  abroad,  counter- 
claimed  in  respect  of  breaches  of  the  same  contract,  it  was  held 
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the  cicfeiulant  could  not  be  compelled  to  give  security.  In  Winter^  Order  LV. 
Ji4'ld  Y.  Jfradnunif  3  Q.  B.  D.  324,  the  defendant  admitted  the    rr.  S,  8. 

claim,  but  set  up  a  counter-claim  against  the  plaintiff,  who  was  a  

f  ireigner  resident  abroacL  It  was  held  that  by  so  doing  the 
defendant  disentitled  himself  from  asking  for  security  for  costs 
from  the  plaintiff. 

In  Iledotulo  v.  Chaytor.  4  Q.  B.  D.  453,  C.  A., it  was  held  that  a 
foreigner,  usually  resident  abroad,  but  who  is  temporarily  residing 
in  £i)glaiKl  fur  the  purpose  of  bringing  an  action,  cannot  be  com- 
|)elled  to  give  security.  In  The  Boh.  Jtirardo,  5  P.  D.  121,  the 
Court  declined  to  make  the  mate  of  a  foreign  vessel,  who  sued  for 
wages,  give  security  for  costs. 

In  MoMwif  V.  Allen,  12  Ch.  T).  807,  a  plaintiff  who,  after  action 
brought,  went  to  reside  out  of  the  jurisdiction,  was  ordered  to  give 
security  for  costs. 

When  an  order  for  security  for  costs  is  made,  it  is  made  on  the 
terms  that  proceedings  shall  be  stayed  until  security  is  given.  If 
the  security  is  not  given,  the  defendant  may  apply  to  have  the 
action  dismissed  for  want  of  prosecution  :  La  (irangev.  Mo  Andrew, 
4  Q.  B.  D.  210.  An  analogous  practice  is  adopted  by  the  Court  of 
Appeal,  when  securitv  for  the  costs  of  an  ap|)eal  is  oniered,  but 
not  given  :  Polini  v.  Oratf,  11  ("h.  D.  741,  C.  A. 

3.  TVhere  a  bond  is  to  be  given  as  security  for  costs,  it  B.  8. 
shall,  unless  the  Court  or  a  judge  otherwise  directs,  be  8«ciuitir  for 
given  to  the  party  or  person  requiring  the  security,  and  JwJjl^*" 
not  to  an  officer  of  the  Court.  *  oond. 

(R.  8.  a, 

April.  1880, 
r.  41.) 


ORDER  LVI.  ^*5'. 


NoTiCKS  AND  Paper,  &c. 

1 .  All  notices  required  by  these  Rules  shall  bo  in  B.  1. 
^vriting,  unless  expressly  authorised  by  a  Court  or  judge  Notic 
to  be  given  orally. 

2.  Proceedings  requiring  to  1x5  printed  shall  be  printed  B.  2i 
on  cream  wove  macnine  dramng  foolscap  folio  paper,  Prfnung. 
19  lbs.  per  mill  ream,  or  thereabouts,  in  pica  type  leaded,  p*?**"- 
with  an  inner  margin  about  three  quarters  of  an  inch 
wide,  and  an  outer  margin  al)out  two  inches  and  a  half 
mde. 

This  rule  is  taken  from  Chain  Cons.  Ord.  IX.,  r.  3 ;  Moigan's 
Acts  and  Orders,  p.  409,  ed.  4  ;  Dan.  Ch.  Tr.  322,  ed.  5. 

For  regnlationn  as  to  piinting,  delivery  of  copies,  costs,  &c.,  see 
R.  S.  C.  (Costs),  0.  v.,  jtitgt,  p.  (;05. 

;5.  Any  affidavit  may  be  sworn  to  either  in  print  or  in  ^  •• 
manuscnpt,  or  partly  in  print  and  partly  in  manuscript.    Amoaviu. 

Sec  R.  S.  C.  (Costs),  0.  Y.jjpost,  p.  605. 

«  2 


Ordn  ORDER  LVII. 

LTn, 

Time. 

K.  1.  1.  Where  by  these  Rules,  or  by  any  judfrment  or  order 

Woid  _  piven  or  made  after  the  commencement  of  the  Act,  time 
"Mgntii."     fijj.  ^Qi„g  jQy  g^jt^  Of  tjijcjng  any  proceeding  is  limited  by 

mouths,  not  expressed  to  be  lunar  mouths,  such  time 

shall  be  computed  by  calendar  moutlis. 

E.  2.  2.  Where  any  limited  time  less  than  six  days  from  or 

Timeondir  after  aiiy  data  or  event  is  appointed  or  allowed  for  doinp 
aiijira.  (j|,j.  act  or  takinjr  any  procTOdiiig,  Sunday,  Christmas 
Snajy?"  "^  ^"J"'  '""^  Good  Friday  sliall  not  Ix;  reckoned  in  the  coin- 
chti«tiiui     putation  of  snch  limited  time. 

uZ'l'"''  Rules  2  and  3  nre  founded  on  llic  Chan.  Cons.  OnL  XXXVII., 

FriOiy,  Rules  II,  12  [  MorpuiV  Acts  nnd  Ordom,  pli.  Wl'J,  -,70,  c<i.  4. 

Where  the  limitud  {icrtoil  ix  nut  Iobh  Ihnii  six  linya,  SDodnra  nre 
•  eomiteii :  J->  jMirti-  Viari/,  W.  N,  1877,  ji.  53,  C,  A.     Iii  such  case* 

it  is  unlj  n-hun  llic  lost  dny  it  Suiidnj-  ibat,  liy  tlie  next  rule,  an 

eitcnsiun  is  i^vcii. 

B.  8.  3,  Wlierc  the  time  for  doing  any  act  or  taking  any 

Tini«,  wbne  proceeding  expires  on  a  Suuday,  or  other  day  on  which 
siSdiir! "  the  offices  are  closed,  and  by  reason  thereof  such  act  or 
proceeding  cannot  be  done  or  taken  on  that  day,  suoh 
act  or  proceeding  shall,  so  far  as  regards  the  time  of 
doing  or  taking  the  same,  be  held  to  be  duly  done  or 
taken  if  done  or  taken  on  the  day  on  which  the  offices 
shall  nest  be  open. 

Under  thin  rule,  nhcrc  the  eiffht  Aays  wherein  to  nppoal  from 
chambeni  limited  \>j  0.  LIV.,  r.  G.  anlr,  p.  403,  expires  no  Sunday. 
the  motion  may  bo  made  the  nest  dnj  ;  Tavlvr  v.  jvRrt,  4fi  L.  J. 
C,  P.  110. 

See  note  to  the  hut  rule. 

4,  No  pleadings  shall  be  amended  or  delivered  in  the 

r\Mu\iJiRiTi  long  vacation,  unlesB  directed  Vyj  a  Caort  or  a  judge. 

Hiihorto  in  the  riimmou  I,nw  Courts  no  jilendings  could  be 
delivered  during  (ho  lorifc  vncatioii.  It  mnj  now  be  doue  If  au 
order  tor  the  purjxiBe  bo  oblniiioiL 

Eieimnin  of     fj.  The  timc  of  the  long  vacation  shitll  not  be  rcctoncd 
ti'onfr^iin     i"  l-''^  computatioii  of  the  times  appointed  or  allowed  by 
^^"       these  Rules  for  filing,  amending,  or  delivering  any  plead- 
ing, unless  otherwise  directed  by  a  Court  or  a  judge. 
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6.  A  Court  or  a  judge  shall  have  power  to  enlarge  or     Order 
abridge  the  time  appointed  by  these  Rules,  or  fixed  by     ^T^^ 
any  order  enlarging  time,  for  doing  any  act  or  taking  '^'   ' 
any  proceeding,  upon  such  terms  (if  any)  as  the  justice  B.  6. 
of  the  case  may  require,  and  any  such  enlargement  may  EniarRe- 
be  ordered  although  the  application  for  the  same  is  not  JJJfrij^roent 
made  until  after  the  expiration  of  the  time  appointed  or  of  time, 
allowed. 

This  rule  perhaps  does  not  «ipply  to  appeals  from  County  Courts ; 
Trnnant  v.  ItattUkgaj  4  C.  P.  D.  IH3  ;  but  see  Afanon  v.  Wirral  Local 
Bttard,  4  Q.  B.  D.  459 ;  aud  where  an  order  is  made  dismissing  an 
action  unless  some  act  is  done  within  a  specified  time,  if  the  order 
be  not  appealed  against,  the  time  for  doing  the  act  cannot  be 
enlarged  after  it  has  cxpiitxl,  for  the  action  is  dead  :  Whhtlcr  v. 
IlancoeJt,  3  Q.  B.  D.  83  ;  King  v.  Davenport,  4  Q.  B.  D.  402 ;  but 
the  time  for  appealing  against  such  an  order  may  in  a  proper  cAse 
be  enlarged  after  it  has  expired :  liurke  v.  Moonc^j  4  C  l\  D. 
226  ;   Carter  v.  tStubbif,  G  Q.  B.  D.  116,  C.  A. 

The  rule  does  not  apply  to  cases  where  acts  are  required  to  be 
done  in  a  certain  order,  and  that  order  is  departed  from.  Thus 
application  for  leave  to  join  another  cause  of  action  with  an 
action  for  the  recovery  of  land  must  be  made  before  writ  issued, 
and  if  it  be  not  so  nmdc,  there  is  no  power  under  this  rule,  to 
enlarge  the  time  for  application  and  allow  the  action  to  continue : 
Pileher  v.  Ilindey  11  Ch.  D.  1)05,  C.  A.,  nor  does  the  rule  empower 
the  court  to  authorize  an  ap))Iication  as  to  costs,  which  by  O.  LV. 
r.  ] ,  if  made  to  the  judge,  must  Ik;  made  at  the  trial,  to  be  made 
to  the  judge  at  a  later  period :  Jiaker  v.  Oake*,  2  Q.  B.  D.  171, 
C.  A. 

As  regards  cases  falliug  within  the  application  of  the  rule,  the 
various  decisions  must  Ije  regarded  as  instances  of  the  exercise  of 
the  discretion  vested  in  the  court,  and  not  as  laying  do\^Ti  any 
fixed  and  binding  rule,  sec  perLd.  Selbomc  in  Carter  v.  Stnhbnj  (5 
Q.  B.  D.  at  p.  liy,  C.  A.  In  TJie  International  Ilnaneial  Society 
V.  Oty  of  Moscow  Gan  Co.,  7  Ch.  D.  241,  C.  A.,  see  at  p.  247,  a 
l)arty  desiring  to  appeal,  misconstrued  the  rules,  and  thinking 
that  he  had  twenty-one  days  from  the  time  when  judgment  was 
entered,  did  not  appeal  within  twenty-one  days  of  the  time  when 
judgment  was  pronounced.  The  Court  ixjf  used  to  extend  the  time. 
As  to  the  extension  of  time  for  ap])ealing  to  the  Court  of  Ap^Kjal, 
sec  further  0.  LVIII.  r.  15  and  the  note  thereto,  ^;(W^,  p.  427.  As 
.  to  enlarging  time  to  appeal  in  other  cases  where  no  AppcUate 
Court  sit«  within  the  prescrilied  limit,  see  WaUinaford  v.  Mutual 
Society,  5  App.  Cas.  685,  H.  L.,  which  turned  on  0.  LIV.  r.  6, 
now  repealed.  See  also  O.  LIV.,  r.  4,  and  notes  thereto.  In 
Doyle-  V.  Kaufman,  3  Q.  B.  D.  7,  affirmed  by  C.  A.,  ibid.,  p.  340, 
the  Court  refused  to  extend  the  time  for  renewing  a  writ  of 
summons  where  in  the  absence  of  such  renewal  the  claim  would 
lie  iMirred  by  the  Statute  of  Limitations  ;  but  in  a  case  where  the 
statute  was  defeated  by  renewing  a  writ,  Malins,  V.-C,  allowoil 
an  extension  of  time  for  deUvering  a  statement  of  claim,  which 
owing  to  a  slip  made  by  the  solicitor's  clerk  was  two  days  too  late  : 
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Order      Canadian  Oil  Worku  Corporation  v.  /?iiy,  W.  N.  1878,  p.  107.    In 
LVn.      J^ifre  V.  Cowj  46  L.  J.  Ch.  316,  leave  was  given  to  renew  a  writ 

after  the  expiration  of  the  twelve  months ;  and  in  Jlanting»  v. 

Hurley y  16  Ch.  D.  734,  the  time  for  indorsing  on  a  writ  the  date  of 
service  was  extended  after  the  limit  fixed  by  0.  IX.  r.  13,  had 
expired. 

As  to  eulai^ing  time  for  Retting  aside  judgment  for  default  of 
npj)earance  at  trial  nndcr  O.  XXXVI.,  r.  20,  sec  Michael  v, 
WiUon,  25  W.  R.  380,  C.  A. 

S.  6ft.  6a.  The  time  for  deliverinji:  or  ameiidiug  any  pleading 

Enlarge-      mav  be  enlarged  by  consent  in  writing:,  without  applica- 

mentoftime  i.«    "^  .      .i      f^        i     *        •    j 

by  consent  tion  to  the  Court  or  a  judge. 

IR  8  C 

April*.  1880,  7.  Ill  Admiralty  actions  the  Coui-t  or  a  judge  shall 

II*!;^  have  power  at  any  stage  of  the  proceedings  in  such 

Ad  imitv  ^*'io^»  ^P^^  *  motion  or  summons  by  either  party, 

action.  calling  upon  the  other  party  to  show  cause  why  the  trial 

(R.  8.  c.  of  such  action  should  not  take  place  on  an  early  day  to 

Feb.^1876,  \^  appointed  by  the  Court  or  a  judge,  to  appoint  that 

AiHjeiemtion  ^^^^  ^™^  ^hall  take  place  on  any  day  or  within  any  time 

of  trial.  which  to  the  Court  or  judge  shall  seem  fit ;  and  for  such 

Abridgment  purpose  the  Court  or  judge  shall  have  power  upon  such 

oftimea.        ^    I'  i.     j*  *l\    j.\         -    *       ^£        ,.• 

motion  or  summons  to  dispense  with  the  giving  of  notice 
of  trial,  or  to  abridge  the  time  or  times  api)ointed  by 
these  rules  for  gi\'ing  such  notice,  for  the  delivery  of 
pleadings,  or  for  doing  any  other  act  or  taking  any  other 
proceeding  in  the  action,  upon  such  terms  (if  any)  as  the 
nature  of  the  case  may  require. 

B.  8.  8.  Service  of  pleadings,  notices,  summonses,  orders, 

Berrice.  rules,  and  other  proceedings  shall  be  effected  before  the 
(R.  8.  c,  hour  of  six  in  the  afternoon,  except  on  Saturdays,  when 
Aiiri ,  1880,  ij.  gj^g^u  1^  effected  before  the  hour  of  two  in  the  after- 
noon. Service  effected  after  six  in  the  afternoon  on  any 
weekday  except  Saturday  shall  be  deemed  to  have  Ixjen 
effected  on  the  following  day.  Service  effected  after  two 
in  the  afternoon  on  Saturday  shall  be  deemed  to  have 
Ijeen  effected  on  the  follo\^ing  Monday. 

Notice  of  an  injunction  may  it  seems  be  jnven  by  telegram :  Kjp 
jkirtfi  Lantftet/y  13  Ch.  D.  110,  C.  A.  As  to  sulMtitutcd  8cnrice, 
see  fdade  v.  Ilulme,  30  W.  R.  28.  For  form  of  affidavit  of  serricc, 
see  B.  No.  24, 2^*ti  P>  ^S^* 
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ORDER  LVIIa.  Order 

LYIIa. 


Divisional  and  other  Courts. 

1.  The  following  proceedings  and  matters  shall  con-  B,  1. 
tinac  to  be  heard  and  determined  before  the  Divisional  Pr^cedtagji 
Courts ;  but  nothing  herein  contained  shall  be  construed  i^fore 
so  as  to  take  away  or  limit  the  power  of  a  single  judge  to  ^*^°*^ 
hear  and  determine  any  such  proceedings  or  matters  in  ^j^^  g  '^ 
any  case  in  which  he  has  heretofore  had  power  to  do  so,  Dec.  isfo, 
or  so  as  to  require  any  interlocutory  proceeding  therein  '•  ^' 
heretofore  taken  before  a  single  judge  to  be  taken  before 
a  Divisional  Court : — 

Proceedings  on  the  Crown  side  of  the  Queen's  Bench  crown 

rw-    .  .  °  paper. 

Division. 

Appeals  from  Revising    Barristers,  and  proceedings  Registration 
relating  to  Election  Petitions,  Parliamentary  and  Muni-  ^pp«*^- 
cipal. 

Appeals  under  section  6  of  the  County  Courts  Act,  ^JJJ^*^ 

1875.  peala. 

Proceedings  on  the  Revenue  side  of  the  Exchequer  Revenue 
Division.  ^•*- 

Proceedings  directed  by  any  Act  of  Parliament  to  be  where  no 
taken  Ixjfore  the  Court,  and  in  which  the  decision  of  the  **^^* ' 
Court  is  final. 

Cases  stated  by  the  Railway  Commissioners  jinder  the  giaes  by 
3G  &  37  Vict.  c.  48.  SmlU 

Cases  of  Habeas  Corpus,  in  which  a  judge  directs  that  a^onere. 
a  rule  nisi  for  the  \¥rit,  of  the  writ  be  made  returnable  corou». 
before  a  Divisional  Court. 

Special  cases  where  all  parties  agree  that  the  same  be  siieciai  case 
heard  before  a  Divisional  Court.  ^^  '^"*'"'- 

Appals  from  Chaml)er8  in  the  Queen's  Bench,  Com-  ^pp^.|" 
mon  Pleas,  and  Exche(|uer  Divisions,  and  applications  hen.  ^   ^' 
for  new  trials  in  the  said  Division*  where  the  action  has  » su. 
been  tried  Avith  a  jury. 

By  the  AppeUate  Jurisdiction  Act,  1876  : — 

[S.  17.  On  and  after  the  first  day  of  December,  one  fjJ^i*'?y^L 
thousand  eight  hundred  and  seventy-six,  every  action "  *®^"****'' 
and  proceeding  in  the  High  Court  of  Justice,  and  all 
business  arising  out  of  the  same,  except  as  hereinafter 

Provided,  shall,  so  far  as  is  practicable  and  convenient, 
e  heard,  determined,  and  disposed  of  before  a  single 
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Order 

LVna. 
r.  1. 


Divisional 
Courts. 


judge,  and  all  proceedings  in  an  action  subsequent  to 
the  hearing  or  trial,  and  doAvn  to  and  including  the 
final  judgment  or  order,  except  as  aforesaid,  and  alwavs 
excepting  any  proceedings  on  appeal  in  the  Court  of 
Appeal,  shall  so  far  as  is  practicable  and  convenient  l»e 
liJid  and  taken  Ixifore  the  judge  Ixjfore  whom  the  trial 
or  hearing  of  the  cause  took  place :  Provided  neverthe- 
less, that  Divisional  Courts  of  the  High  Court  of 
Justice  may  he  held  for  the  transaction  of  any  busi- 
ness Avhich  may  for  the  time  being  be  ordered  by 
llules  of  Court  to  be  heard  by  a  Divisional  Court ;  and 
any  such  Divisional  Court  when  held  shall  be  consti- 
tuted of  two  judges  of  the  Court  and  no  more,  luiless 
the  President  of  the  Division  to  which  such  Divisional 
Court  belongs,  with  the  concurrence  of  the  other 
judges  of  such  Division,  or  a  majority  thereof,  is 
of  opinion  that  such  Divisional  Court  should  be  con- 
stituted of  a  greater  number  of  judges  than  two,  in 
which  case  such  Court  may  be  constituted  of  such 
number  of  judges  as  the  President,  with  such  concur- 
rence as  aforesaid,  may  think  expedient ;  nevertheless, 
the  decisions  of  a  Divisional  Court  shall  not  be  invali- 
dated by  reason  of  such  Court  being  constituted  of  a 
greater  numlier  than  two  judges ;  and 

Rules  of  Court  for  carrving  into  effect  the  enact- 
ments  contained  in  this  section  shall  l)e  made  on  or 
before  the  first  day  of  Decemlxjr,  one  thousand  eight 
hundred  and  seventy-six,  and  may  be  afterwards 
altered,  and  all  Rules  of  Court  to  be  made  after  the 
passing  of  this  Act,  whether  made  under  the  Supreme 
Court  of  Judicature  Act,  1875,  or  this  Act,  shall  be 
made  by  any  three  or  more  of  the  following  persons, 
of  whom  the  Lord  Chancellor  shall  he  one,  namely, 
the  Lord  Chancellor,  the  Lord  Chief  Justice  of  Eng- 
land, the  Master  of  the  Rolls,  the  Lord  Chief  Justice 
of  the  Common  Pleas,  the  Loi'd  Chief  Baron  of  the 
Exchequer,  and  four  other  judges  of  the  Supreme 
Court  of  Judicature  to  be  from  time  to  time  appointed 
for  the  purpose  by  the  Lord  Chancellor  in  >vriting 
under  his  hand,  such  appointment  to  continue  for  such 
time  as  shall  be  specified  therein,  and  all  such  Rules  of 
Court  shall  be  laid  before  each  House  of  Parliament 
within  such  time  and  subject  to  be  annulled  in  such 
manner  as  is  provided  by  the  Supreme  Court  of  Judi- 
cature Act,  1875.] 

The  rules  of  this  Order,  which  form  part  of  the  R.  S.  C,  Dec. 
1876,  were  framed  to  give  effect  to  this  section.     See  notes  to  O. 
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XXXVI.,  r.  22a,  ante,  p.  327;  O.  XXXIX.,  ante,  p.  360 ;  and  0.     Ord«r 
XIa,  ante,  p.  354.  LVIIa. 

If  a  party  appeaU  to  a  Divisional  Court,  and  does  not  appear  to    rr.  1—8. 

support  his  appeal,  and  judgment  is  given  against  him  in  his  ^ • 

absence,  the  Court  of  Appeal  will  not  entertain  an  appeal  from  the 
judgment  of  the  Divisional  Court :  Walker  v.  Budden,  5  Q.  B.  D. 
267,  0.  A. 

2.  Where,  by  section  17  of  the  Appellate  Jurisdiction  B.  8. 
Act,  187C,  or  by  these  Rules,  any  application  ought  to  whewpro. 
be  made  to,  or  any  jurisdiction  exercised  by  the  judge  32r  tff^i 
before  whom  an  action  has  been  tried,  if  such  judge  shall  gj"**  w 
die  or  cease  to  be  a  judge  of  the  High  Court,  or  if  such  juu^*  wUo 
judge  shall  be  a  judge  of  the  Court  of  Appeal,  or  if  for  *'*^*- 
any  other  reason  it  shall  be  impossible  or  inconvenient  ^^i^g^ 
that  such  judge  should  act  in  the  matter,  the  President  r.  9.) 

of  the  Division  to  which  the  action  belongs  may  either 
by  a  Special  Order  in  any  action  or  matter,  or  by  a 
General  Order  applicable  to  any  class  of  actions  or 
matters,  nominate  some  other  judge  to  whom  such  appli- 
cation may  be  made,  and  by  whom  such  jurisdiction  may 
be  exercised. 

3.  Every  \'acation  judge  shall  have  the  same  power  B.  8. 
and  authority  as  heretofore.  vacation 

As  to  the  authority  of  vacation  judges,  see  s.  28  of  the  Act  of  .„  «*« 
1873,  ante,  p.  38 ;  and  0.  LXI.  r.  5,  xwst,  p.  441,    and  note  ly^^  x^'ji^ 
thereto.  r.  10.) 


' Order 

LVIII. 

ORDER  LVIII.  ' 

Appeals. 

1.  Bills  of  exceptions  and  proceedings  in  error  shall  be  B.  1. 
abolished.  bui  of  ex- 

ceptiona  and 
There  were  formerly  several  modes,  accord! np^  to  the  practice  of  'wo' 
the  Common  Law  Courts,  of  reaching  the  Exchequer  Chamber.  »w>iiaiied. 
One  was  by  BiU  of  exceptions,  excepting  to  the  direction  in  imint  Former 
of  law  of  the  judge  at  the  triaL    A  second  was  by  proceedings  in  P™c**<*« 
error,  where  the  miscarriage  complained  of  appeared  upon  the 
face  of  the  recorded  proceeding.    A  third  was  by  appeal  from 
judgments  refusing,  discharging,  or  making  aUoolute  rules  for  new 
trials,  or  to  enter  verdicts  under  the  C.  L.  P.  Act,  1854,  ss.  34  to 
44.    Such  apixials  were  ui)on  cases  stated  for  the  ))urpoAe.    Bills 
of  exceptions  and  proceedings  in  error  are  alxilished  by  this  rule, 
and  cases  on  amx^jil  l)y  the  next  rule ;  one  unifonn  method  of  appeal 
by  way  of  rcnearing  \x\ron  motion  being  adopted,  from  all  the 
divisions.     But  though  bills  of  exceptions  are  in  form  abolished, 
the  right  to  go  direct  fmm  the  judge  at  the  trial  to  the  Court  of 

t3 
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Ordtr      Appeal  in  many  of  the  same  cases,  and  for  the  f^ame  par|x«es  a^ 
LVlil.     by  bill  of  exceptions,  is  preserved.    See  s.  22  of  the  Act  of  1875, 
XT.  1 — 2.    antpf  p.  113,  and  note  to  s.  46  of  the  Act  of  1873,  ante,  p.  57. 

Appeals  to  the  Court  of  Appeal  in  Chancery  were  by  petition 


Amliestton  for  rehearing,  or  where  the  order  api^ealcd  from  was  made  on 

of  order.        motion,  by  api)eal  motion. 

This  Order  has  not.  and  never  had,  any  a])plication  to  apiieals 
to  the  House  of  Lortls :  JunHce  v.  Merney  Stvrl  and  Iron  Ok,  1 
C.  P.  D.  575.  Such  ap|)eal.s  are  now  governed  by  the  Ap|icllatc 
Jurisdiction  Act,  187<>,  anfe^  p.  128;  and  the  Orders  made  for 
giving  effect  to  it :  pottty  p.  (573. 

This  Order  docs  applv  to  Bankruptcy  AjjpeaLs  :  s.  18  of  the  Act 
of  1875,  ante,  p.  12  ;  L>  jMrte  Mney,  4  Ch.  D.  794,  C.  A.  And 
see  Ejp  ^xirfc  Jtedduh^  5  Ch.  D.  882,  C.  A.  It  alpo  applies  to 
appeals  from  the  Court  of  the  County  Palatine  of  Lancaster : 
Lee  V.  Nuttalh  12  Ch.  D.  61,  C.  A. 

By  0.  LXII.  r.  1,  criminal  proceedings  and  proceedings  for 
Divorce  and  other  Matrimonial  causes  are  expressly  excepted 
from  the  operation  of  the  Kules  ;  but  by  O.  LXll.  r.  2.  this  order 
is  expressly  applied  to  all  civil  proceedings  on  the  Crown  side  of 
the  Queen's  Bench  Division  and  to  all  revenue  proccctlinga. 

By  ss.  9, 10,  of  the  Act  of  1881,  ante,  p.  165.  Divorce  apix^Ls 
which  formerly  went  to  the  Full  Court  of  Divorce  are  now  to  be 
heard  by  the  Court  of  Appeal,  but  no  rules  have  yet  Injcn  made  to 
carry  out  the  details  of  the  change  thus  cffecte<l. 


AppealH, 
reiiearing. 


B,  8.  2.  All  appeals  to  the  Court  of  Appeal  shall  be  by  way 

of  rehearing,  and  shall  be  brought  by  notice  of  motion  in 
a  summary  way,  and  no  petition,  case,  or  other  formal 
proceeding  other  than  such  notice  of  motion  shall  be 

arotion.  necessary.  The  appellant  may  by  the  notice  of  motion 
appeal  from  the  whole  or  any  pait  of  any  judgment  or 
order,  and  the  notice  of  motion  shall  state  whether  the 
whole  or  part  only  of  such  judgment  or  order  is  com- 
plained of,  and  in  the  latter  case  shall  specify  such  part. 

The  provisions  of  Order  LVIIl.  intixxlucc  changes  of  the  most 
ini}X)rtant  character,  cs]H)cially  in  the  ])itK"e<lurc  of  the  Queen's 
Bench.  Common  Plc4is,  and  Exchequer  Divisions. 

There  was  no  ukkIc  of  revic>\'ing  the  decision  of  a  Common  Law 
Court  except,  first,  by  proceedings  in  error  for  defects  a]>])arcnt  on 
the  face  of  the  recoirl :  or,  secondly,  in  certain  cases  under  the 
C.  L.  P.  Act,  1854.  a^^ainst  a  judgment  rofusiiip,  dischai'ginp.  or 
making  absolute  a  rule  for  a  new  trial,  or  to  cuter  a  venlict.  Frr)m 
the  vast  numlx;r  of  judgments  and  rules  not  falling  under  either 
of  these  heads  there  was  no  appeal. 

Under  the  present  system,  the  general  rule  is  that  any  judgment 
or  order  of  any  Court  or  Judge  of  the  High  Court  is  .subject  to  an 
ap))eal  to  the  Court  of  A])i)eal.  The  exceptions  are  those  contained 
in  the  Act  itself,  or  in  other  Acts.  As  to  the  general  right  of 
ap|)eal,  and  whether  in  any  ])articular  case  an  ap])eal  lies  to  the 
Court  of  Appeal  or  not,  see  s.  19  of  the  Act  of  1873,  antey  p.  1.S, 
and  notes  thereto. 

By  8.  47,  ante,  p.  58,  no  appeal  to  the  Court  of  Appeal  lies 
£nm  «ny  decision  of  the  Court  for  Crown  Cases  Beserved,  nor 
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a^punaf 


tpart. 


B.8. 

Notice  of 
motion. 

Servioe. 


Abniuloti- 
lueiit  nf 
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It  will  1x5  observed  that  an  appellfint  need  not  give  security  for 
costs  unless  ordered  to  do  so  by  the  Court  of  Ap))eal :  r.  15. 

Incidental  onlers  may,  by  s.  52  of  the  Act  of  1873,  be  made  by 
a  single  Judge  of  the  Court  of  Appeal. 

It  will  be  observed  that  h.  28  of  the  Act  of  1873  directs  that 
provision  shall  be  made  by  Rule  of  Court  for  the  hearing  of  matters 
of  urgency  during  vacation,  by  Judges  of  the  Court  of  Ap|)eal,  as 
well  as  by  Judges  of  the  High  Court.  But  though  the  rules  do 
provide  (0.  LXl.,  jwxt,  p.  437)  for  the  attendance  of  vacation 
Judges  of  the  High  Court,  there  is  no  such  provision  with  regard 
to  Judges  of  tlic  Court  of  Ap])eal. 

Two  counsel  are  heard  on  each  side  in  the  Court  of  Appeal : 
SnvcHhy  v.  Lanca»hire  and  YorMirv  Ihj,  Co.,  1  Q.  B.  D.  42  C.  A. 

As  to  who  begins  in  case  of  cross-appeals  on  cross-demurrers, 
see  Clarke  v.  Bradlangh,  7  Q.  B.  D.  38,  C.  A. 

Leave  to  appeal,  by  a  person  affected  but  not  a  party,  may  be 
obtained  from  the  Court  of  Apiteal  ex  parte :  lie  Markham,  16 
Ch.  D.  1,  C.  A. 

As  to  costs,  see  r.  h^mst,  and  note  thereto. 

Where  an  order  including  several  matters  is  made  as  regards 
some  of  them  without  jurisdiction,  but  that  mxt  of  the  order  is 
not  appealed  against,  the  Court  of  A))|)eal  will  not  interfere  with 
that  iMirt  :  Wc»t  v.  Dimorau,  27  W.  R.  697,  C.  A. ;  but  where  the 
appellant  a))])ealed  against  )>art  of  a  judgment,  and  the  respondent 
gave  a  cross  notice  of  appeal,  it  was  held  that  the  judgment  might 
1k3  varied  in  the  apjiellant's  favour  on  a  j joint  not  covered  by  his 
notice  of  appeal :  Cracltnall  v.  Janson,  11  Cb.  D.  1,  C.  A.  If  a 
respondent  desires  to  have  an  order  varied  on  a  ]K)int  in  which  the 
a])})ellant  has  no  interest,  it  seems  he  should  give  a  substantive 
notice  of  apixjal :  Jff  Cavandt-r'tt  TruxU,  16  Ch.  D.  270,  C.  A.,  but 
see  Italjjh  v.  Carrichj  11  Ch.  D.  873,  C.  A.  As  tovarjiug  in  part 
an  order  a])]K)alcd  against  gencmllv.  ^ec  DucIwhx  of  \Vt»tm\nitrr 
Siltvr  Ore  Ok^  10  Ch.  1).  308,  C.  A." 

3.  The  noticb  of  appeal  shall  he  served  upon  all  parties 
directly  affected  by  the  appeal,  aud  it  shall  not  be  neces- 
sary to  serve  parties  not  so  affected ;  but  the  Court  of 
Appeal  may  direct  notice  of  the  appeal  to  be  served  on  all 
or  any  parties  to  the  action  or  other  proceeding,  or  upon 
any  person  not  a  party,  and  in  the  meantime  may  postpone 
or  adjouni  the  hearing  of  the  appeal  upon  such  terms  as 
may  seem  just,  jiud  may  give  such  judgment  and  make 
such  order  as  might  have  been  given  or  made  if  the  persons 
served  with  such  notice  had  been  originally  parties.  Any 
notice  of  appeal  may  be  Jimended  at  any  time  as  to  the 
Court  of  Appeal  may  seem  fit. 

Notice  of  discontinuance  by  the  plaintiff  tcnninates  an  appeal  : 
Conifhcarv  v.  Lt'trix^  13  Ch.  D.  469,  C.  A.  ;  and  where  an  ajijical 
has  been  formally  \nthdrawn,  the  withdrawal  cannot  be  rescinded. 
The  projxjr  com-se  is  to  apply  to  the  court  for  leave  to  give  a  frc^h 
notice  of  appeal :  Utf^*<>«v.  rtfiv(No.  2),  17  Ch.D.  23,C.  A.  Where 
the  proceedings  ujwn  an  appeal  have  Ixien  irregular,  the  notice  of 
appeal  may  Imj  abamloncd  and  a  fresh  notice  given.  uiKin  which 
the  ap)x^il  will  jiroceetl :  Xorton  v.  I^mdoH  S'  XortU'Wrxtern 
Railiratf,  11  Ch.  D,  118,  C.  A.  Where  an  a])peal  is  called  on  and 
the  ap{x^Ilant  does  ncit  ap})ear,  the  resiKindent  may  have  the  appeal 
dismissed  without  pi-oving  that  h«  was  duly  served  with  a  notice 
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of  appeal :  Re  parte  L<twMy  7  Ch.  D.  IfiO,  C.  A.  Where  an  appeal  Order 
is  abandoned  the  res]x)ndent  in  entitled  to  hiH  cost>i  of  apijeal,  and  Lviii. 
may  apply  to  the  Court  of  Appeal  for  them  :  Chnrlton  v.  CltarU    rr.  8— ff. 

toH,  Ifi  Ch.  D.  273,  C.  A.  ;  but  before  applying  to  the  court  he 

should  apply  first  to  the  ai)))ellant.  If  he  do  not  do  so  he  will 
not  Ix;  allowed  the  costs  of  ni8  application  to  the  court :  Griffin, 
V.  AUvn,  11  Ch.  D.  913,  C.  A.  The  application  to  the  Court  is  on 
notice,  not  ex  jMrtc  :  Jte  OaJfvreU  CoU'wru'*,  7  Ch.  D.  706,  C.  A. 
As  to  the  princijile  on  which  the  costs. of  an  abandoned  appeal  or 
other  motion  are  taxed :  see  Ilttrrhon  v.  Lruttwry  IH  Ch.  D.  659. 

A  formal  notice  of  intention  to  appeal  has  been  held  a  sufficient  Notice, 
notice  of  ap})eal  under  this  rule  :  Littlv'*  Caxv,  8  Ch.  D.  806, 
C.  A.  See  the  comments  on  this  case  in  Jiv  Jilythj  13  Ch.  D.  at 
p.  418,  C.  A.  When  a  four  days'  notice  of  appeal  was  given 
where  a  fourteen  days'  notice  ought  to  have  l)eeu  given,  the  Court 
allowed  the  notice  to  l)e  amended  :  llv  iStockton  I  rim  Fur^naee  Co.^ 
10  Ch.  D.  335,  at  p.  348  ;  and  wheitj  a  fourteen  days'  notice  was 
given  instead  of  a  four  days'  notice,  and  the  appellant  withdrew 
it,  thinking  it  irregular,  and  substituted  a  four  days'  notice,  and 
the  objection  was  taken  that  the  second  notice  was  too  late,  the 
Court  extended  the  time  :  Taylor^n  Ca^e,  8  Ch.  D.  644,  C.  A. 

Where  in  an  administration  suit  there  were  three  claimants  to  a 
fund,  which  was  ordered  to  be  paid  to  one  of  them,  and  one  of  the 
uiLHUCcessful  claimants  appealed,  he  was  directed  to  give  notice  of 
the  ap}Xial  to  the  other  unsuccessful  claimant :  Iluntvr  v.  Ifunter, 
24  W.  K.  5()4,  C.  A. ;  see  too  Purnell  v.  Cwrcat  Wenfrrn  ItailKay, 
1  Q.  B.  D.  (;36,  C.  A. 

Where  a  respondent  seeks  to  have  an  order  varied  on  a  i)oint  In 
which  the  appellant  has  no  interest,  he  should,  it  seems,  give 
notice  of  ap{)eal  under  this  nile  and  not  a  notice  under  rule  6 : 
He  Carander^x  Xru^tft,  l(j  Ch.  D.  270,  C.  A.,  but  see  Italj^h  v. 
Cnrrielt,  11  Ch.  D.  873,  C.  A. 

Notice  of  ap{)cal  from  the  refusal  to  annul  an  adjudication 
must  be  served  on  the  trustee  as  well  as  the  petitioning  creditor  : 
J> parte  Ward,  15  Ch.  D.  292,  C.  A. 

4.  Notice  of  a])peal  from  any  jud^ient,  whether  final  b.  4. 

or  iuterlocutoiy,  shall  be  a  f ourteeu  dtiys'  notice,  and  notice  Length  of 

of  appeal  from  any  interlocutory  order  shall  be  a  four  days'  "^**^®- 

notice- 
As  to  the  distinction  Ijctween  matters  interlocutory  and  final, 
sec  note  to  s.  12  of  the  Act  of  1875.  rf»^/',  p.  106.    8ee*fuither  note 
to  last  rule. 

5.  The  Court  of  Appeal  shall  have  all  the  powers  and  b.  fi. 
duties  as  to  amendment  and  otherwise  of  the  Court  of  powraof 
First  Instance,  tofrether  with  full  discretionary  power  to  $""^^(*^ 
receive  further  evidence  upon  questions  of  fact,  such  aiii,.imu 
evidence  to  Ixj  either  by  oral  examination  in  Court,  by  lucnt. 
affidavit,  or  by  deposition  taken  before  an  examiner  or  *''t*'*' 
commissioner.   Sucii  further  evidence  may  Ik5  j^iven  with-  ^^"  *^'"*^ 
out  special  leave  upon  interlocutory  ai)pli(sition8,  or  in  any 

case  as  to  matters  which  have  occurred  after  the  date  of 
the  decision  from  which  the  ap])cal  is  brou<(ht.  Upon 
ap]K'als  from  a  jud^nent  after  trial  or  hearinc(  of  any  cause 
or  matter  upon  the  merite,  such  further  evidence  (save  as 
to  matters  suljsecjuent  as  aforesaid)  shall  be  admitted  on 
special  grounds  only,  and  not  without  special  leave  of  the 


(Mm     Court.     The  Court  of  Appeal  ehali  have  power  to  pivo  any 
^*J"-    judgment  and  make  any  order  which  ouf^lit  to  have  beea 

'■       _  made,  and  to  make  Btich  f  urtlier  or  otlier  urder  as  the  case 

jwtguenL    may  require.    The  powers  aforesaid  may  Ixs  exercised  Ity 

the  Raid  Court,  uotwitlistanding  that  tlie  notice  of  appeal 

may  lie  that  part  only  of  the  decision  may  he  rci-crscd  or 

varied,  and  snch  iwwerB  may  alBO  be  exercised  in  favour 

of  all  or  any  of  ttie  resjiondcnts  or  parties,  although  such 

respondents  or  parties  may  not  ha\e  ap|)ealed  from  or 

c™tii,         complained  of  the  decision.     Tlie  Court  of  Appeal  slinll 

liavc  power  to  make  such  order  as  to  tlie  whole  or  any 

part  of  the  costs  of  the  appeal  as  may  seem  just. 

B'  £■■  If  upon  the  hearing  of  an  appeal  from  a  judgnient  pro- 

pi.wprto      nouiiccd  hy  a  judge  or  Court  on  the  verdict  or  lindiufj 

wiPMicw     ^j  ^  jijj^,^  pj,  ^^  ^  judge  without  a  jury,  it  shall  apjwar  to 

SL  a  c.,      the  Court  of  Ap]ienl  that  a  new  trial  ought  to  lie  had,  it 
^  *r.-ii,  1K70.  ghjiii  1^  lawful  for  the  said  Court  of  Appeal,  if  it  shall  think 
fit,   to  order  tliat  the  verdict  and  judgment  sliall  Iw  Bct 
aside,  and  that  a  new  trial  shall  Ito  had. 
IMwfn  .i(         As  tn  the  TaritiuB  jiirisdictiims  rested  in  llic  Court  <  t  Apponl, 

c'urt"'  *™  "^  '"  "^  ""^  *^'^  "'  '''"■''  ""''■  ''■  '^ '  "'"'  "'  '"  '''^  P="''"'' 

""   '  ri^ht  i>f  npiicnl  tiiid  the  limitnti<infl  thereon  kc  k  I!)  of  tliu  Act 

fit  1873,  imfr,  p.  13.  mill  m.tc  thereto. 

The  (lowcrF  of  the  Crmtt  of  Apjicnl  to  (Jcnl  with  npjie.ils  which 
it  hn^  jiinMliirlinii  ti>  ciitcrtnin  nic  <lcliiiii(1  l>v  tliu  Act  nf  ]tiT3. 
]iy  8.  4  uf  that  Art  the  Onirt  nf  Apjicnl  siinll  'iinvc  ni:il  excrt-isc 
appellnlc  jurimlletionnllh  Kuch  orifritinl  juriMlicltniinRheruIi^iifliT 
niciitiiiTiiiI  nx  may  1<l'  inciilcnl  to  the  ilcteniiiiinlion  nf  niiy 
ajilienl :  niul  l>,v  x.  1!)  for  nil  tlie  purpusCH  iif  niitl  iii<.-i(leiit.il  to  the 
hcniiii;;  of  any  ap|iciil  wiibiu  itH  jurisdiction,  nil  J  tlie  nmeixlinciii. 
vxocution,  dihI  eiiforeQiiiciit  ot  any  judgment  iir  unlcr  ninilc  »ii 
any  such  n)i)ienl,  mid  for  the  jmniose  iif  every  other  nuthoritx 
cxprcnnly  kivcii  to  the  Court  of  AppenI  hy  thifl  Act.  the  saiil  Court 
of  A]>|>cnl  Khnll  have  nil  tiic  jrawer,  nulliorit}'  nnd  juritdictiou  by 
this  Act  TCNteil  in  the  Hi^ch  Court  of  Justice. 

By  r.  H,jH>iif.  p.  4:!T,nii  interlocutory  ordcr,not  ajipealcd  from, 
i»  ii'it  to  prcjuiliee  the  final  decinion. 

Tlic  Coiiit  of  A]i]tuH)  biu>  nil  orii^nal  jurisdiction  except  such  n.t 
in  incident  to  the  henriiij;  of  nil  npliciil :  lie  Dimravni  Aiarr 
{■mil  and  Iron  ('«..  i4  W.  U.  37,  C.  A, ;  AUan  v.  Jilrrtrir  I'rli-. 
graph  fi:,  24  \V,  It.  8W,  C.  A.  (   Fl«m-r  v.  Llogil.  C  Ch.  D.  2!tT, 

The  Court  of  Apjical  has  no  iiowcr  to  re-h«ir  an  ap)>cnl  from 
the  Hi);h  Couil,  even  on  )ni>uii[lH  of  fraud:  t'linrrr  r.  JJngit,  ft 
Ch,  D,  2!I7,  C.  A  [  see  alw)  Jfri/iinii  t.  (imUrii  ,(■  «>.,  4  Ex.  D.  346, 
C,  A.  An  lo  whellier  an  action  lies  to  wt  niudc  a  judtrinent  nib 
tniiied  liy  fraud,  scj  tJovrrr  r.  Uai/i/,  mpra,  and  t'limrr  v.  Vngd 
(:!nd  cuKc).  lu  I'll.  U.  327,  C.  A.  There  in  perhaim  power  to  re- 
hear a  Imiikrujitey  appeal,  under  n.  71  uf  tho  Ifaiiikru|>tcy  Aet, 
18(5il:  ffc  He  Jtwijirr,  1*  Ch.  1).  1,  l.ui  (he  (Kiiiit  is  veij  doubtful. 

The  CiinH  of  Apiwnl  can  (Kirlinjis  iinler  a  new  trial  as  to  one 
defendant  in  an  action  founded  on  tort  without  diMurblnf;  the 
verdict  against  the  other  defendanl-i :  I'liriietl  v.  Great  Wntem 
llailirag,  1  (J.  B-  1>.  U3'i.  C.  X.,  |ior  McUish,  L.  J. 


w 


RULES— APPEALS.  423 

One  of  several  plaintiffs,  suing  in  the  same  interest,  may  appeal     Order 
though  the  others    refuse  to  join  in  the  ai)peal :    Bechett  v.     LVIII. 
Aftfrood,  18  Ch.  D.  54,  C.  A.  r.  5. 

Where  an  apix^Uant  dies  after  his  api)eal  has  })cen  entered  and  -  -  -  - 
his  executor  desires  to  pn>ecute  the  ap))eal,  application  fer  leave 
to  do  so  should  Ixj  made  to  the  Court  of  Firet  Instance  and  not  to 
the  Court  of  Apixjal :  JtauMom  v.  Pattm,  44  L.  T.  688,  C.  A.  The 
n])plication  is  made  l)y  summons  at  chamlxirs.  See  fiirther  0.  L., 
anti'i  p.  3S."i. 

Application  for  a  stay  of  execution  jKJudiiij?  an  a])|x;al  to  the 
House  of  Tvonls  shoidd  be  made  to  the  Court  of  Apixial :  Tlie 
Kh't1irc,:>Y.  D.  1,  (\  A, 

As  to  varying  the  minutes  of  an  order  made  on  aj^iKal,  see 
Ovncml  SJmre  and  Tnttt  Co,  v.  Wrtley,  20  Ch.  D.  130,  C.  A. 

As  to  amendment  see  O.  XVI.,  r.  13,  parties ;  0.  XXVII.,  Ameml- 
))leadings  ;  0.  XLl.  A.,  judgments  ;  and  0.  LIX.,r.  2.  proceedings  '"®"** 
generally.  Where  at  tlic  trial  ajiplication  to  amend  the  pleadings 
is  made  and  rcfusc<l,  and  judgment  is  given  against  the  a])plicant, 
an  ap];eal  against  the  judgment  includes  an  appeal  against  the 
onler  refusing  leave  to  amend  :  Laird' \,  Briggs,  16  Ch.  D.  663, 
C.  A. 

As  to  the  mode  of  l»ringing  iKjfore  the  Court  of  Apjjcal  the  evi-  Practice, 
dence  taken  in  the  Courts  Ixjlow,  see  r.  II,  jnutt,  p.  426.     And  as 
to  printing  evidence,  n   12,  ihuL     As  tj»  security  for  costs  ujwn 
ap))cal,  see  r.  15,  jtOMt,  p.  42y. 

Where  it  is  desired  to  adduce  f ixish  evidence  either  d(x;umcntary  Fresh 
or  on  affidavit,  the  pro|)er  course  is  to  give  notice  to  the  other  evi<leiicc 
side  that  it  is  intended  to  ask  for  leave  at  the  heaiing  to  give  such 
evidence  :  J  [antic  v.  IIaxtii\  1  Ch.  D.  562,  C.  A. ;  Juxtirc  v.  Merifcy 
Steel  and  Inm  Co.^  24  W.  K.  109,  C.  A. ;  hut  wheixi  a  party 
wishes  to  examine  fresh  Avitnesscs  at  the  hearing  of  the  ajjjKjal, 
he  should  make  a  s|)ecial  ajjplication  for  leave  before  the  hearing : 
BieltM  v.  Brooh*,  13  Ch.  I).  652,  C.  A. 

In  (r'orer'Jt  Caxe,  24  W.  U.  36.  C.  A.,  the  ('ourt  (f  Appeal  gave 
leave  to  subiKEiia  a  witness  witliout  deciding  at  the  time  whether 
his  evidence  would  lie  admittecL 

In  Bif/nhg  v.  IHrkinMon^  4  Ch.  D.  24,  C.  A. ;  and  Johpm  v. 
CheHHell,  8  Ch.  D.  492,  see  at  p.  505,  C.  A.,  evidence  impmijerly 
rejected  by  the  Court  l)elow  was  admitted  by  the  Court  of  Apixyil. 
Sec  too  Me  Toil iHM  v.  Gilpin,  W.  N.,  1881,  p.  30.  Where  evidence 
is  wrongly  received  in  the  Court  Ixjlow,  but  no  objectirjn  is  taken 
to  it,  the  objection  cannot,  it  seems,  Ihj  taken  in  the  Court  of 
Api»eal :  Giihert  v.  Endean,  9  Ch.  1).  259,  C.  A.  In  Wexton'tt 
(\iM\  10  Ch.  D.  579,  see  at  ]>.  582.  C.  A.,  the  Court  of  Appeal 
declined  to  let  an  ap}K;llant  give  oral  evidence  in  his  own  favour. 

An  ap]jellant  is  not.  it  seems,  entitled  t<i  mise  on  ap])eal  a  new 
case  inconsistent  vith  his  fonner  ca«<e,  even  though  the  evidence 
given  below  is  sufficient,  without  fresh  evidence  :  Ex  p.  Beddi^h, 
5  Ch.  D.  882,  C.  A.     See  too  />  jwrte  Firth,  19  Ch.  1).  419,  C.  A. 

See  Be  ILwjur,  14  Ch.  I).  1.  C.  A.,  as  to  the  oniissif»n  of  evi- 
dence bcf<»re  trie  Court  of  Appeal  which  it  is  desired  to  use  in  the 

IIoilSO  of    L*!]"!!"*. 

Shorthand  notes  are  admissible  as  rejirosenting  a  party's  im- Shorthaml 
prijs-sion  of  what  t'j<jk  place  in  the  Court  below,  but  the  Court  of  notes. 
A pjjcal  assumes  the  correctness  of  the  judge's  notes:  Laming  y, 
dee,  28  W.  R.  217,  C.  A.  The  costs  of  shorth.ind  n«)tes  arc 
not  to  l)e  allowed  tcx)  freel}*.  A  prejxjr  case  for  tlie  allowance 
must  Ixj  shown  :  Be.  Dnrhexn  of  We»tHiimtter  Siher  Ore  (\>.,  10 
Ch.  1).  307,  C.  A. ;  Ktlhj  v.  Byle*,  13  Ch.   D.  (i82,  C.  A. ;  and  the 
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costs  of  shorthand  notes  will  certainly  be  disallowed  unless 
8])ecial  application  to  allow  them  is  made  at  the  time  of  faearin*? 
or  judgment,  when  the  Court  is  in  a  position  to  judge  of  their 
-  necessity :  Anhworth  v.  Outram,  U  Ch.  D.  483,  C.  A. ;  HtU  t. 
Metropolitan  Agylumtt  Jhmrd,  28  W.  R.  664,  C.  A. ;  Earl  De  la 
Warr  v.  MiUn,  19  Ch.  D.  80,  C.  A. 

Affidavits  intended  to  be  used  on  appeal  should  be  filed  with 
^the  officer  of  the  Division  from  which  the  appeal  comes:  Watt* 
V.  Wattii^  45,  L.  J.  Ch.  (J58,  C.  A.  As  to  notice  to  produce  docu- 
ments, see  Bcymm  v.  Goddcn^  W.  N.,  1877,  p.  257,  C.  A.  As  to 
the  costs  of  unnecessary  affidavits,  see  Jh  Jonett,  14  Ch.  D.  285, 
C.  A. 

It  is  the  rule  that  costs  follow  the  event  of  an  appeal,  unless 
the  Court  for  si)ecial  reasons  othcr\dse  r)rders :  per  Lord  Cairns, 
1  Ch.  D.  41 ;  (Hivnnt  v.  Wright,  45  L.  J.,  Ch.  1,  C.  A.  The  same 
rule  is  adopted  on  api)eal  from  a  County  Court  in  Bankruptcy : 
Er  parte  Mantent,  1  Ch.  D.  113,  C.  J.  B.  And  on  appeals  from 
inferior  Courts :  ^Leach  v.  Stmth-Eamtvrn  liy,  Co.,  34  L.  T.  134, 
App.  I.  C.  The  iiile  applies  in  an  appeal  to  increa.se  the  amount 
of  salvage  in  a  salvage  case  :  The  City  of  Berlin^  2  P.  D.  187, 
C.  A.,  and  apnarcntly  to  appeals  from  the  Admiralty  Division 
generally.  Tne  Condor,  4  P.  D.  115  C.  A.  As  to  the  costs  of  an 
abandoned  a])pcnl,  see  note  to  r.  3,  ntq^ra ;  MidJ/arrimnr.  Leutner, 
16  Ch.  D.  55y  ;  as  to  cross  appeals,  see  next  rule.  Where  the 
casts  of  an  interlocutory  order  have  l)een  dealt  with  by  the  Court 
(if  Ai)jKjal,  and  the  case  finally  comes  up  to  the  Court  of  Appeal 
for  decision  on  the  merits,  the  costs  of  the  interlocutory  order 
cannot  he,  reconsidered :  Bey  mm  v.  Godden,  4  Ex.  D.  246,  C.  A. 

G.  It  shall  not,  under  any  circumstances,  be  necessary 
for  a  respondent  to  give  notice  of  motion  by  way  of  cross 
appeal,  but  if  a  respondent  intends,  upon  the  hcjiring  of 
the  appeal,  to  contend  that  the  decision  of  the  Court  below 
should  be  varied,  he  shall,  Anthin  the  time  specified  in  the 
next  Eule,  or  such  time  as  may  be  prescribed  by  special 
order,  give  notice  of  such  intention  to  any  parties  who 
may  be  aflFected  by  such  contention.  The  omission  to  give 
sucn  notice  shall  not  diminish  the  powers  conferred  by  the 
Act  upon  the  Court  of  Appeal,  but  may,  in  the  discretion 
of  the  Court,  l)c  ground  for  an  adjournment  of  the  appeal, 
or  for  a  special  order  as  to  costs. 

It  will  be  obseiTcd,  that  the  language  of  this  laile,  dispensing 
with  the  necessity  for  notice  of  motion  by  way  of  cross  apixMil,  is 
jjcrfectly  general ;  it  is  not  limited  to  the  case  in  which  a  respon- 
dent seeks  to  have  the  decision  of  the  Court  l)elow  varied  as 
against  the  jiarty  apjKjllant  alone.  But  if  the  matter  of  his  com- 
plaint .iffects  a  thiitl  ])arty,  as,  for  instance,  a  co-respondent,  the 
rule  re<iuii-es  him  to  give  notice  to  the  party  so  affected.  And  an 
omission  to  give  such  notice  would  of  coui-se  l>e  ground  for  the 
Court  exercising  the  jKAVcr  given  to  it  in  the  last  clause  of  the 
rule.     See  Purnell  v.  Great   Wextern  By,   Co.,  1  Q.  B.  D.  636, 

C.  A.  ;  Hunter  v.  Hunter,  21  W.  R.  504,  527,  C.  A.  As  to  cross 
notice,  sec  further  Ex  parte  Payne.  11  Ch.  D.  54u,  C.  A.,  and  see 
note  to  r.  2,  ante,  j).  4lM».  Notice  under  this  rule  need  not  lie 
given  witliin  the  time  limited  by  r.  15  :  Ex  inirtc  Binhojiy  15  Ch. 

D.  400  C.  A. 
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As  to  costH  when  there  arc  cross  notices  of  npiieal  and  the  older     Order 

Ixjlow  is  varied,  hoc  rrarhnrll  v.  Johtuum,  11  Ch.  D.  1,  C.  A. ;  The  LVIII. 

Jjnurctttif  4  P.  D.  25,  C.  A.    They  are  usually  friven  distribu-  rr.  6—9. 

tivelv.     As  to  casts  when  appellant  succeeds,  sec  John*toHe  v.  Cox, 

10  Ch.  D.  17  C.A. 

7.  Subject  to  any  special  order  which  may  be  made,  B.  7. 
notice  by  a  respondent  under  the  last  preceding  Rule  shall  Lcn«?tii  of 
in  the  case  of  any  apjxMil  from  a  final  judji^ment  be  an  eight  ""*^^  ""*'^*^ 
days'  notice,  and  in  the  ciise  of  an  appeal  from  an  inter- 
locutory order  a  two  days'  notice. 

8.  The  party  appealing  from  a  judgment  or  order  shall  B.  8. 
produce  to  the  proper  officer  of  the  Court  of  Appeal  the  Ento'. 
judgment  or  order  or  an  office  copy  thereof,  and  shall  leave 
with  him  a  copy  of  the  notice  of  appeal  to  be  filed,  and 
such  officer  shall  thereupon  set  down  the  appeal  by  enter- 
ing the  same  in  the  proper  list  of  appeals,  and  it  shall 
come  on  to  1x5  heard  according  to  its  order  in  such  list, 
unless  the  Court  of  Appeal  or  a  judge  thereof  shall  other- 
wise direct,  but  so  as  not  to  come  into  the  i>aper  for 
hejiring  Ixifore  the  day  named  in  the  notice  of  ap];)eal. 

Under  this  rule,  not  only  must  the  notice  of  apiKial  he  piven  in 
lime,  but  it  must  l>e  entered  lief  ore  the  day  for  which  notice  is 
{riven  ;  otherwise  it  will  Ixj  treated  as  abandoned  :  lie  yatUmal 
Fund*  AMHiann-  Co,,  4  Ch.  D.  30.'),  C.  A.  In  lleMafntrllCh.  D. 
711,  C  A.,  the  ai)])eal  owinp  to  a  mistake  of  the  solicitcjr's  clerk  was 
not  set  down  till  the  day  followinfj  the  day  sjxicified  in  the 
notice.  The  Court  dismissed  the  apjieal  and  refused  to  extend 
the  time.  When,  however,  a  defendant  appealed  but  could  not 
enter  his  apix^il  in  time,  owinp  to  the  omission  of  the  plaintiff  to 
draw  up  the  order,  the  Court  declined  to  entertain  the  objection 
on  the  ground  of  time  :  lie  llarktr,  10  Ch.  D.  618,  C.  A.  If  the 
ap])eal  is  not  set  down,  the  resixmdent  should  not  appear,  but  may 
make  a  substantive  application  for  his  costs :  ^Vvhh  v.  Manwl, 
2  Q.  B.  D.  117.  This  rule,  rcciuirinfr  production  of  the  order 
apixjaled  from,  api)lies  only  where  an  order  is  made,  not  where  it 
is  refused  :  Smith  v.  Gr'tndleijy  3  Ch.  D.  80,  C.  A. 

1).  The  time  for  appealing  from  any  order  or  decision  j.  9. 
niJide  or  given  in  the  matter  of  the  winding  up  of  a  com-  ximfi  to 
}mny  under  the  provisions  of  the  Companies  Act,  18G2,  or  »rp^i  *" 
any  Act  amending  the  same,  or  any  order  or  decision  made  hiSkniptcy, 
in  the  matter  of  any  bankruptcy,  or  in  any  other  matter  ^^ 
not  being  an  action,  shall  l)e  the  same  as  the  time  limited 
for  appeal  from  an  interlocutory  order  under  Rule  15. 

The  time  for  appealinf?  from  an  interlocutory  onler  is  twenty- 
one  days  :  r.  15,  pont.  This  is  the  same  time  prescribed  for  notice 
of  ap})eal  from  an  order  in  winding  up  by  s.  124  of  the  Companies 
Act,  1862.  The  same  period  is  fixed  in  bankruptcy  by  Rule  143  of 
the  Bankniptcy  Rules,  1870.     See  Ex  parte  Tneher,  12  Ch.  D.  308, 
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Order      ^-  A.,  as  to  an  appeal  by  a.  third  party  aggrieved  by  an  adjudica- 
LVIII.     tion  of  bankruptcy. 

rr.  9 12.       The  limitation  of  time  by  this  rule  applies  to  the  winding  up 

■  onler  itself,  as  well  as  to  any  other  order  made  in  winding  up  : 

i//j  Sfttional  Funfh  Axunrancr.  Co.y  4  Ch.  D.  305,  C.  A.  An 
a])i)eal  from  an  order  under  the  Trustee  Belief  Act  is  within  this 
rule,  and  must  ]ye  brought  within  twenty-one  daj^s  :  Jir-  Jiaillics 
Trmtx,  4  Ch.  D.  785,  V.  A.  So  too  is  an  order  under  the  Vendor 
and  Purchaser  Act,  1874  :  lie  Jilythy  13  Ch.  D.  416,  C.  A. 
As  to  extending  the  time,  see  lie  Jaqiwn,  30  W.  R.  394,  C.  A. 

B.  10.  10.  Where  an  ex  parte  application  has  been  refused  by 

Ex  partr      the  Court  below,  an  application  for  a  similar  purpose  may 
application.  |^^  ^^^^  ^  j. j^^  Qomt  of  Appeal  ex  parte  within  four  days 

from  the  date  of  such  refusal,  or  within  such  enlarged 
time  as  a  judge  of  the  Court  below  or  of  the  Appeal  Court 
may  allow. 

E.  11.  11.  When  any  question  of  fact  is  involved  in  an  appeal. 

Evidence  (»f  the  cvidcucc  takcu  in  the  Court  l^low  bearing  on  such 
^^^^'  question  shall,  subject  to  any  special  order,  be  brought  be- 

fore the  Court  of  Appeal  as  follows  : 

{a.^  As  to  any  evidence  taken  by  affidavit,  by  the  pro- 
duction of  printed  copies  of  such  of  the  affidavit** 
as  have  been  printed,  and  office  copies  of  such  of 
them  as  have  not  been  printed. 

{!),)  As  to  any  endence  given  orally,  by  the  production 
of  a  copy  of  the  judge's  notes,  or  such  other 
materials  as  the  Court  may  deem  expedient. 

As  to  receiving  fresh  evidence,  sec  r.  H,  ante,  p.  423. 

The  Court  of  Apixial  has,  in  several  instances,  to  save  exixinse 
to  the  parties,  disjwnsed  with  the  necessity  of  taking  office  copies 
nf  affidavits  for  the  use  of  the  Court.  In  Sichlc*  v.  XorrUj  45 
L.  J.  C.  P.  148,  C.  A.,  the  officer  of  the  Court  was  directed  to 
attend  with  the  originals.  In  Cratvfovd  v.  I[orn*ca  Co.,  24  W.  R, 
422,  C.  A.,  the  office  copy  taken  by  each  side  of  its  own  affidavits, 
with  the  plain  copies  delivered  to  the  opiKJsite  side,  were  held 
sufficient. 

As  to  notice  to  produce  documents,  see  Jinjnon  v.  Goddcn^  W.  X. 
1877,  p.  257,  C.  A. ;  and  as  to  shorthand  notes,  see  note  to  r.  5, 
supra. 

As  to  the  mode  of  proceeding  if  the  notes  of  the  evidence  arc 
lost,  see  Ex  parte  Firth,  19  Ch.  D.  at  p.  426,  C.  A. 

See  note  to  the  next  rule. 

B.  12.  12.  Where  evidence  has  not  heen  printed  in  the  Court 

Printing  helow,  the  Court  below  or  a  judge  thereof,  or  the  Court  of 
Appeal  or  a  judge  thereof,  may  order  the  whole  or  any 
j>art  thereof  to  be  printed  for  the  purpose  of  the  appeal. 
Any  party  printing  evidence  for  the  purpose  of  an  appeal 
without  such  order  shall  bear  the  costs  thereof,  unless  the 
Court  of  Appeal  or  a  judge  thereof  shaU  othenvise  order. 


oviUenct*. 
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Evidence  taken  l)y  .ifljdftvit  under  a  consent  must  he  printed  :      Order 
Onlcr  XXXVIII.,  r*  (5,  antr,  ]>.  349.     As  to  the  mcxic  of  printtn«r     LVIII. 
delivery  of  coines,  costs,  &c.,  see  Oitler  LVI.,  r.  2,  antr^  1».  411  ;  rr,  12 — 15. 
R.  S.  C.  (CoHts),  0.  Y.^jumt,  p.  605. 

Tn  JUgnhtj  V.  Ditihlnison^  4  Ch.  D.  24,  C.  A.,  the  viva  voce  evi- 
dence being  voluminous,  and  it  being  necessary  to  refer  to  it  all, 
the  Court  of  Ap})eal  allowed  the  costs  of  the  transcript  and  printing 
of  shorthand  notes  of  the  evidence,  but  not  those  of  the  attendance 
of  the  shorthand  writer. 

18.  If,  upon  the  hearing  of  an  appeal,  a  question  arise  B.  18. 
jis  to  the  niling  or  direction  of  the  judge  to  a  jury  or  Direction  of 
svssessors,  the  Court  sliall  have  regard  to  verified  notes  or  J"***^- 
other  evidence,  and  to  such  other  materials  as  the  Court  e^<i*"*^«- 
may  deem  exjicdient. 

14.  No  interlocutory  order  or  rule  from  which  there  has  B.  14. 
been  no  appeal  shall  operate  so  as  to  bar  or  prejudice  the  interio- 
Court  of  Appeal  from  giA'ing  such  decision  upon  the  appeal  Snie7nnt 
as  may  seem  just.  SJiT**^ 

See  Liihd  v.  /?/*%j»,  16  Ch.  D.  fi63,  C.  A. ;  White  y.  Witt,  5 
Ch.  D.  :>«!>,  C.  A.  ;  Jtrt/fitm  v.  Gudtlcn,  4  35x.  1).  246,  C.  A. 

1 5.  No  appeal  from  any  interlocutoiy  order  shall,  except  B.  lb, 
by  special  leave  of  the  Court  of  Appciil,  be  brought  after  Time  io 
the  expiration  of  twenty-one  djiys,  and  no  other  appeal  *pp^- 
shall,  except  by  such  leave,  be  brought  after  the  expiration  too-'onier. 
of  one  year.  The  said  respective  periods  shall  be  calculated  other 
from  the  time  at  which  the  judgment  or  order  is  signed,  *i»i»oais. 
entered,  or  otherwise  perfected,  or,  in  the  case  of  the  refusal 

of  an  application,  from  the  date  of  such  refusjil.     Such 
deposit  or  other  secmity  for  the  costs  to  be  occasioned  by  security  for 
any  appeal  sliall  be  made  or  given  as  may  be  directed  ^^^ 
under  special  circumstances  by  the  Court  of  Appeal. 

An  api)cal  in  brought  in  time  within  the  meaning  of  this  Uulc 
when  notice  of  appeal  is  servetl  within  the  times  si)ecified  ;  and 
the  fact  tliat  the  offices  arc  closed  so  that  the  ap])eal  cannot  l)c 
entered,  docs  not  extend  the  time  for  serving  the  notice:  Kx  jtartt' 
Sdffcnj,  5  Ch.  1).  365,  (\  A. 

A  double  distinction  is  drawn  in  this  nile,  in  ragulnting  the  Interio- 
time  for  ap|)cal :   first,  lietween  interlocutory  and  other  appeals  ;  cutory  or 
secondly,  Ixstween  the  making  and  the  refusal  of  an  order  or  ***** 
judgment.    As  to  what  is  an  interlocutory  order  and  what  a  final 
order,  see  s.  12  of  the  Act  of  1875,  antvy  p.  106.    As  to  the  time 
to  appeal  in  bankruptcy,  winding  up,  and  other  proceedings  not  in 
an  action,  see  r.  9,  ante.    An  order  is  not  the  less  interlocutory, 
within  the  meaning  of  this  rule,  because  it  is  included  in  an  order 
on  further  consideration  which  is  final :    CutumtM  v.  llrrroH,  4 
Ch.  U.  787,  C.  A. ;   Whifr  v.  Witt,  5  Ch.  D.  58U,  C.  A. 

The    second   distinction   is   between   au   order  or   judgment  Onnt  or 
granting,  and  one  refusing,  an  application.    In  the  former  case,  reftisal. 
the  time  runs  from  the  time  when  the  judgment  or  order  is  signed. 
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Qy^^      entered  or  otherwise  jicrfcctccL    Thus,  from  an  order  in  bank- 
T  Y|TT      rapt 03',  the  time  now  runs  fix)m  the  si«r!iln^,  not  the  pronouncing? 

r.  15/      ^f  *^^  ^"K'*  •   ^^  J'^''^^  Garrard,  5  C'h.  D.  61,  C.  A. ;   Ex  parte 

'      ' Saffcry^  ibid.,  3G5,  C.  A. 

Ou  the  other  hand,  an  apix^al  ivom.  the  refusal  of  an  ap])lication 

rt^'al"^  runs  from  the  actual  refusal,  not  from  the  *drawin.ir  up  or  per- 
fecting of  the  judgment  or  order.  See  the  reason  of  this  distinction 
discussc<l  by  Mellish,  L.  J.,  in  Sicindtlly^Jiirmintfham  Syndicate, 
',\  C'h.  D.  at  p.  133,  t'.  A.  As  to  when  a  judgment  subject  to  an 
account  Ixjing  taken  is  i)cifectcd,  see  (uithrrroU-  v.  t^mith,  W.  X. 
1S8(),  p.  102.  The  dismissal  of  a  suit  at  the  hearing  is  a  refusal 
of  an  application  within  the  meaning  of  this  rule  :  lutrrnatioitftl 
Financial  Sticitty  v.  City  of  Monrow  (iaa  (\k,  7  Ch.  D.  241,  C.  A. 
Where  of  several  claims  some  are  allowed  and  wmie  refused,  the 
time  rans  in  the  case  of  those  refused  fnmi  the  actual  rcfus.il  ; 
Trail  v.  Jach*on,  \  C'h.  D.  7,  C  A. ;  Jicrdanw,  Jiirminyhaw  Smafl 
Armn  Co.,  7  Ch.  D.  24,  C.  A,  The  refusal  must  be  a  simple  and 
uufpialified  refusal  in  order  that  time  may  nin  therefnmu  An 
oixlcr  refusing  an  application,  but  containing  also  a  direction  as  to 
costs,  is  a  simple  refusal  :  StrindcU  v.  Jiirminyhatu  Syndicate, 
3  Ch.  I).  127,  C.  A. ;  see  too  lie  Claggrtt,  20  Ch.  D.  134, 
C.  A. ;  but  an  onler  directing  jjfiyment  out  of  Court  to  a  i»eti- 
tioner  of  one  half  of  a  fund,  when  he  had  asked  for  the  whole, 
is  not  :  Itc  Mitchell,  1)  Ch.  1).  5,  C.  A. ;  nor  is  an  onler  which 
in  addition  to  refusing  an  application  contains  a  declaration 
as  to  the  rights  of  the  parties  :  lie  Hay  and  TvtUy,  16  Ch.  D.  3. 
C.  A.  Where  an  onler  nrnde  in  Chancery  chambei's  is  rc-heanl  in 
Court  un<ler  s.  50  of  the  Act  of  1873,  and  the  judge  refuses  the 
application  to  vaiy  the  onler  made  in  chambei's,  the  time  rans  f  n>m 
the  refusal  in  C/Ourt :  DicltMm  v.  Harriwn,  S>  (^h,  D.  243,  C.  A. 
»See,  too,  lleatley  v.  Ncirton,  19  Ch.  D.  326,  C.  A. 

ExtcnMiou  of     The  iM)int  down  to  which  the  time  is  rcckonetl  is  the  semcc  of 

tijiie.  notice  of  apical :  Ex  parte  Viney,  4  Ch.  D.  794,  C.  A.     But  the 

ai)))eal  must  also  Ixj  entenxl  in  due  time,  under  r.  8,  ante,  p.  425. 

An  ai)plication  for  an  extension  of  time  will  not  lie  heard  ex 
l>arte :  He  Ltnerencc,  Even  net  t  v.  Lawrence,  4  Ch.  D.  139,  C.  A, 

A  mistake  of  law  as  to  the  time  to  a))])eal,  arising  from  a  niis- 
construction  of  the  rules,  is  no  ground  for  extemling  the  time 
That  is  only  done  if  the  ap})ellant  has  been  misled  by  the  other 
side,  or  in  case  of  unavoidable  accident :  International  Financial 
S*wiety  v.  City  0/ J/oMcotr  dan  Co.,  7  Ch.  D.  241,  C.  A.;  Ilfyhtom. 
V.  Treherne,  48  L.  J.  Ex.  167,  C.  A. ;  JfcAndrno  v.  Jfarlter,  7  Ch. 
1).  701,  C.  A.;  as  explained  in  Jte  Jilyth,  13  Ch.  D.,  at  p.  240: 
Khotlcn  V.  *Ten1tinK,  7  l^h.  I).  711  C.  A.  See,  too,  Ex  parte 
Ward,  15  Ch.  D.  292,  C.  A.  The  fact  that  a  decision  of  the 
Court  of  Apjx»l  has  throM*n  doubt  on  the  correctness  of  the 
decision  of  the  High  Court  in  another  case  which  was  not 
np])ealed  from,  is  no  ground  for  extending  the  time  in  that  ca.**  : 
Craig  v.  Philiipit,  7  Ch.  D.  249,  C.  A.  Where  an  appelant  with- 
drew a  valid  notice  of  api)eal,  thinking  it  informal,  and  the  next 
day  served  a  second  notice,  and  the  objection  was  taken  that  the 
second  notice  was  too  late,  the  Court  enlarged  the  time :  Taylnr'"* 
Cane,  8  Ch.  D.  643,  C.  A.  Where  a  third  jiarty  api^aled  from  an 
adjudication  of  bankraptcy  which  injuriously  affected  him,  after 
the  expiration  of  the  jiro^x^r  time,  but  as  soon  as  he  was  aware  of 
the  facts,  the  time  was  extended :  Ex  p,  Tvehr,  12  (^h.  D.  308, 
C.  A.  See  a  discussion  as  to  the  principles  (m  which  the  discre- 
ticm  to  extend  the  time  should  >«  exercised  in  (\fUins  v. 
PaddinqUm  Veitry,  5  Q.  B.  D.  368,  C.  A.  Compare  the  powder 
under  this  rale  with  the  general  power  to  extend  time  given  under 
O.  LVII.,  r.  6,  ante,  pp.  413,  414. 
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It  will  be  observed,  that  under  this  iiile  there  is  no  i)roTi8ion  Order 
for  any  security  for  costs  of  A)>}X3al,  unless  the  Court  of  Appeal  LVIII. 
orders  it  by  rcanon  of  special  circumstances.    On  the  other  haud|  rr.  15 — 16. 

by  the  next  rule,  an  ap))eal  is  no  stay  of  prrjceodings  or  of  cxecu> 

tion,  unless  either  the  court  Ixjlow  or  tlie  Court  of  Appeal  so 
orders. 

An  application  for  security  for  costs  is  by  motion  on  notice ;  Security  for 
no  leave  to  set  down  the  motion  is  necessary :  GrilU  v.  Dillon^  2  costs. 
Ch.  D.  325,  C.  A. 

The  insolvency  of  the  a]>)X!llant  is  a  special  circumstance 
within  the  meaning  of  this  rule,  and  prima  faelc  constitutes  a 
sufficient  reason  for  onlcring  him  to  give  security  for  costs  :  see 
jHir  Cotton,  L.  J.,  in  Uv  Ironj,  10  Ch.  D.  372,  at  p.  377,  C.  A. ;  sec 
in  illustration  where  secuiity  lias  been  ordered :  Wlhoa  v.  SmHh, 
2  Ch.  D.  G7,  C.  A. ;  Uxil  v.  BrcarUyy  3  C.  P.  D.  201),  C.  A. ; 
Wadddl  V.  Blockt'ij,  10  Ch.  D.  41«,  C.  A.  In  Uourh'  v.  White. 
yfo»H  CoUutry  Co,.,  1  C.  P.  D.  550,  C.  A.,  however,  whei-c  the 
issue  involved  a  question  of  law  wliich  had  not  Ixifore  l)eeu  con- 
sidered by  an  appellate  Court,  the  Court  refused  to  oitler  an  in- 
solvent appellant  to  give  security ;  but  see  llarlock  v.  Atthhernj, 
11)  Ch.  D.  84,  C.  A.,  where  it  was  stated  that  extreme  {joverty  was 
of  itself  a  sufficient  ground  for  oixlering  security.  Where  an 
order  absolute  for  winding  up  a  company  has  Ixsen  made,  and  the 
company  alone  appeals  from  the  oitier  without  joining  any  one 
personally  responsible  for  costs,  security  will  be  ordered :  Hi* 
Dlunufiul  Fuel  Co.j  13  Ch.  I).  400,  at  p.  412.  See  too  N&rthamp- 
ton  Coal  Co.  v.  Midland  Waggon  Co.,  7  Ch.  D.  500,  i\  A.  In 
an  ordinai'y  action  the  fact  that  the  ap|)ellant  is  a  foreigner 
resident  abroad  with  no  assets  in  this  country  is  a  special  cir- 
cumstance within  the  rule  :  Grant  v.  Jianquv  FrancO'EggptlvnnVy 
2  C.  P.  D.  430,  C.  A,  See  further  ClarUe  v.  llocli4^y  45  L.  J.  Ch. 
872,  C.  A.,  as  to  an  appeal  from  an  oitler  refusing  a  mandamus 
against  a  County  Court  judge;  and  Wlljtony,  CImrch,  11  Ch.  D., 
at  p.  578,  C.  A.,  where  a  stay  of  proceedings  had  been  granted. 

Tlie  defendant  in  an  action  In  rem  who  appeals,  will  not,  with- 
out s]X2cial  circumstance-*,  bo  ordered  to  give  security :  Tfu* 
Victoria,  1  P.  D.  280,  C.  A. 

After  the  costs  of  apix^al  have  l)een  incurred  by  the  resiwndent, 
it  is  too  late  to  ask  for  security :  Grant  v.  Jiantjue  Franc**^ 
Egyptlmne,  1  C.  P.  D.  143,  C.  A.  See  too  Jlc.  Mimical  Onnpoiln 
tion^f  VV.  N.,  1879,  p.  99,  C.  A, ;  and  Jfe  (hrporatlon  of  Saltanh, 
43  L.  T.  464,  C.  A.,  as  to  unreasoimble  delay  in  applying  for 
security. 

Where  it  is  clear  that  there  is  a  right  to  security,  application 
should  fii-st  l)e  made  to  the  iMirty,  and  a  reasonable  offer  of 
security  should  be  accepted.  The  i'ourt,  in  dealing  with  the  costs 
of  an  application  for  security,  will  consider  the  conduct  of  the 
parties  in  this  resiject :  The  Constant  Inc.  4  P.  D.  150,  C.  A. 

Security  may  he  oitlered  either  by  deposit  or  by  Ixjnd  with 
surety  :  Plmnphate  Sctrage  Co.  v.  Ilartmont,  2  Ch.  D.  811,  C.  A. 

In  a  bankruptcy  apjieal  the  Court  of  Appeal  has  power  to  in- 
crease the  amount  of  deiwsit  beyond  the  maximum  authorised  by 
rule  145  of  the  Bankruptcy  Rules,  1870:  Hx parte  Isaacs,  9  Ch. 
D.  271,  C.  A. 

Where  security  is  ortlcrcd  to  be  given  it  is  not  the  practice  to 
fix  a  time  for  giving  it ;  but  the  onler  mast  be  complied  with 
within  a  reasonable  time,  otherwise  the  ap{)eal  will  be  dismissed: 
PoUni  V.  Gray,  11  Ch.  D.  741  C.  A. ;  explaining  Re  Ivory,  10 
Ch.  D.  372,  C.  A.,  where  an  appeal  was  dismissed  after  failure  for 
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Order  two  months  only  to  give  securit3\  Each  case  niuHt  Ixi  jud|fed  on 
LYIII.     its  own  merits:  see  further  ,///y/I/ v.  O'recN,  4  Ch.   D.  784,  C  A. ; 

rr.  16-19.  ftutl  Trt/f'  v.  Oj/jtrrt,  5  t'h.  D.  (»33,  C.  A. 

As  to  effect  of  order  of  dismissal,  and  for  the  form  of  order,  see 

Harris  v.  Flcniin4j,  30  W.  B.  55o,  C,  A. 

E.  16.  IG.  All  appeal  sliall  not  oprate  as  a  stay  of  execution 

stay  of  pro-  OF  of   procecdiii<i:s    under  the  decision  appealed  from, 

coedings.      except  80  fuT  as  the  Court  appealed  from,  or  any  judj^ 

thereof,  or  the  Court  of  Appeal,  niay  so  order ;  and  no 

intermediate  act    or    proceeding    shall  be    invalidated^ 

except  so  far  as  the  Court  ajipealed  from  may  direct. 

As  to  stuv  of  execution  in  a  judgment  for  money  or  costs,  see 
0.  XLll.,  r.*  IT),  ante,  p.  3«7. 

Where  a  stay  of  proceedings  is  not  granted  when  judgment  is 
given,  a  sulistautive  application  for  an  order  to  stay  may  Ixi  made. 
The  a])))lication  must  be  made  in  the  first  instance  to  the  Court 
IkjIow  :  see  nile  17.  and  Attorney- General  v.  Sfranwa  Imjf  rare  went 
Of.j  9  Ch.  D.  4r»,  C.  A.  The  apj)lication  must  be  made  on  notice, 
not  ex jHirtv:  Jfej/uhlie  vfPerv  v.  \VunneHn,%\.  W.  K.  297  ;  Emma 
Minin'j  Co.  v.  Leivh,  4S  L.  J.  Q.  K  >>04,  C.  A.  In  the  Queen's 
Bench  Division  it  is  made  to  a  master  at  chambers  :  Goddard  v. 
Thompson,  47  L.  J.  Q.  B.  382,  C.  A.  The  costs  of  the  application 
ai-e  usually  borne  by  the  applicant :  (hoper  v.  Cooper ,  2  Ch.  D. 
492,  C  "a/;  but  the  Court  has  a  disci-etion,  and  in  a  pro})er  case 
will  dejiart  from  the  rule  :  see  Adair  v.  Youngs  11  Ch.  I).  13(», 
C.  A.,  where  the  costs  were  made  costs  in  the  cause.  An  ap]jeal 
from  an  oixler  to  stay  of  procee<llngs  need  not  l>e  set  down  on 
the  list  of  ai)i>eals  :  Atto me ij- General  v.  Stcanftea  ImprorcmeHtu 
Co.,  9  Ch.  D.  at  p.  47,  C.  A. 

As  to  when,  and  the  teims  on  which  proceedings  will  be  stayed 
pending  an  appeal,  see  Vale.  v.  Ojfperty  5  Ch.  D.  969,  C.  A. ;  Adair 
V.  Younff,  11  Ch.  D.  136,  C.  A. 

Where  an  action  ha.s  l)een  dismissed,  there  can,  strictly  sixjaking, 
1)0  no  stay  of  i)roceedings  :  for  the  Ccmrt  of  First  Instance,  lieiiig 
/unetHJt  o/fieio,  can  do  nothing.  In  such  case  an  application  may 
be  made  at  once  to  the  Court  of  ApjKial,  which  in  a  projKjr  case 
will  gmnt  an  injunction  to  keep  things  in  »tatu  quo  ])ending  an 
api)eal  :  Wihon  v.  Cliureh,  11  Ch.  D.  o76,  C.  A.  ;  but  mere  pro- 
ceedings for  costs  mnv.  it  seems,  Imj  stayed  by  the  Court  below  : 
Otto  v.  Linford,  30  \\.  K.  418,  C.  A. 
llonge  of  Api»lication  for  a  stay  of  i>roceedings  ixinding  an  appeal  to  the 

LonlH  Ai>-     House  of  Jjonls  must  be  made  to  the  Court  of  ApiKial :  The  Khedive^ 

As  to  when,  and  on  what  tenns,  proceedings  will  Ix;  stayed  in 
the  case  of  an  ap])eal  to  the  House  of  Lords,  see  Grant  v.  Jianave 
Franeo-Kf/t/jftienne,  3  C.  T.  13.  202.  C.  A.  :  Morgan  v.  Elford,  4 
Ch.  D.  352,  C.  A.  :    UVN/w  v.  Chnreh,  12  Ch.  D.  454,  C.  A.;  Polini 

•p   iv  V.  Gray,  12  Ch.  D.  439,  C.  A.,  continuation  of  injunction  jxjnding 

*•  *^*         apixjal. 

when  It  ^"*  17.  Wherever  luidor  tlicsc  Rules  an  application  may 
to  eith^***''  be  made  either  to  the  Court  lielow  or  to  the  Court  of 
Court  Appeal,  or  to  a  judge  of  the  Court  below  or  of  the  Court 
B.  18.        of  Appeal,  it  shall  be  made  in  the  first  instance  to  the 

Application    Court  OT  judgC  bcloW. 
to  a  Judge  of  *      o 

thec^urt»f     18.  Evcry  application  to  a  judge  of  the  Court  of 
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A])peal  shall  be  by  motion,  and  tlie  provisions  uf  Order     Order 
LIII.  shall  apply  thereto.  .i!^"^*_ 

19.  Every  jud^e  of  the  High  Court  of  Justice  for  the  ^-  ^^• 
time  being  shall  l)e  a  judge  to  hear  and  determine  appeals  ^i'jj'ffj'erior 
from  Inferior  Courts,  under  section  45  of  the  Supreme  court*. 
Court  of  Judiciiture  Act,  1878.    All  such  appeals  (except  (R.  8.  c.. 
Admiralty  appeals  from    Inferior  Courts,  which  until  ^^i.}'*'"* 
further  order    sliall    be  assigned  as  heretofore  to  the 
present  judge  of  the  Admimlty  Court)  shall  ha  entered 
in  one  list  by  the  officers  of  the  Crown  Office  of  the 
Queen's  Bench  Division,  and  shall  be  heard  by  such 
Divisional  Court  of  the  Queen's  Bench,  Common  Pleas, 
or  Exchequer  Division,  as  the  Presidents  of  those  Divi- 
sions shall  from  time  to  time  direct. 

Nothing  in  this  Order  shall  aflfect  the  validity  of  anv 
Rule  or  regulation  heretofore  issued  with  reference  to 
such  appeals  by  the  Divisional  Court  formed  under  the 
said  section. 

See  AS  to  these  ftpjKjals,  s.  45  of  the  Act  of  1873,  antt't  p.  55,  and 
note  thereto. 


ORDER  LIX.  Order 

LIX. 

Effect  op  Nox-Compliance.  


1.  Non-compliance  with  any  of  these  Rules  sliall  not  Non-com- 
render  the  proceedings  in  any  action  void  unless  the  mleST  ^^*^ 
Court  or  a  judge  shall  so  direct,  but  such  proceedings 

may  be  set  aside  either  wholly  or  in  i)art  as  irregular,  or 
amended,  or  othenvise  dealt  with  in  such  manner  and 
upon  such  tenus  as  the  Court  or  judge  shall  think  fit. 

Where  an  irrejfularity  has  l)een  committal,  and  the  opposite 
party  aftenvarrb*  takes  some  step  in  the  action,  he  does  not,  it 
seems,  there>)y  necessarily  waive  the  irregularity  :  see  Pilcher  v. 
HlndM.  1 1  Ch.  U  905,  C.  A. 

2.  The  Court  or  a  judge  may  at  any  time,  and  on  such 
terms  as  to  costs  or  otherwise  as  to  the  Court  or  judge  Amend- 
may  seem  just,  amend  any  defect  or  error  in  any  pro-  ^^^  q 
ceedings,  and  all  such  amendments  may  1k5  made  as  may  aphi,  isio, 
be  necessary  for  the  purpose  of  determining  the  real  ques-  '•  **'^ 
tioii  or  issue  raised  by  or  depending  on  the  proceedings. 

This  rule  in  effect  reproduces  s.  122  of  the  C.  L.  P.  Act,  1852. 
As  to  amending  clerical  errors  or  slips  in  judgments,  see  0.  XLI.  A, 
ante,  p.  362,  and  note  thereto. 
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Order  LZ, 


ORDER  LX. 


Officers. 


R.  1. 

C)f!1<-prs  of 
Dh  isitiiis. 


R.  2. 


R.  8. 

AlKiIiBlied 
ofHceH. 
Miuit«r8  of 
Hiipreme 
Court. 

(R.  B.  C, 
Dec.  1879, 
r.  0.) 


1.  All  officers  who  at  the  time  of  the  commencement 
of  the  said  Act  shall  1x3  attached  to  the  Court  of  Chaucery 
shall  be  attached  to  the  Chancery  Division  of  the  said 
Hio:h  Court ;  and  all  officers  who  at  the  time  of  the  com- 
mencement of  the  said  Act  sliall  l)e  attiiched  to  the  Court 
of  Queen's  Bench  shall  be  attachetl  to  the  Queen's  Bench 
Division  of  the  said  ¥l\<f]\  Court ;  and  all  officers  who  at 
the  thne  of  the  commencement  of  the  said  Act  shall  Ik? 
attached  to  the  Court  of  (^mmon  Picas,  shall  be  attachetl 
to  the  Common  Pleas  Division  of  the  said  Hif^h  Court : 
and  all  officers  who  at  the  time  of  the  commencement  of 
the  said  Act  shall  be  attached  to  the  Court,  of  Excheciuer 
shall  ha  attached  to  the  Exchequer  Division  of  the  said 
Hijifh  Court ;  and  all  officers  who  at  the  time  of  the  com- 
mencement of  the  said  Act  shall  be  attached  to  the  Court 
of  Probate,  the  Court  of  Divorce,  and  the  Court  of  Admi- 
ralty re8i:>ectively  shall  be  attached  to  the  Probate,  Di- 
vorce, and  Admiralty  Division  of  the  said  High  Court. 

2.  Officers  attached  to  any  Division  shall  follow  the 
appeals  from  the  same  Division,  and  shall  perform  in  the 
Court  of  Appeal  analogous  duties  in  reference  to  sueli 
apjxjals  as  the  registrara  and  officers  of  the  CoiU"t  of 
Chancery  usually  jxjrfonned  as  to  rehearings  in  the  Court 
of  Appeal  in  Chancerv,  and  as  the  masters  and  officers  of 
the  Courts  of  Queen^s  Bench,  Common  Pleas,  and  Ex- 
chequer respectively  perfonned  as  to  api)eals  heard  by  the 
Court  of  Exchequer  Chamber. 

See  also  ns  to  officera  and  officefi,  Part  V.  of  the  Act  of  1873, 
ante,  pp.  75,  H  xefj. ;  and  the  definition  of  '♦  jn-oper  officer  "  in 
0.  LXIII.,i^'*^p.  444. 

.^.  The  office  of  Master  of  the  Supreme  Court  of  Judi- 
cature shall  be  deemed  to  be  substituted  for  the  several 
offices  specified  in  the  first  part  of  the  first  schedule  to  the 
Supreme  Court  of  Judicature  (Officers)  Act,  1879,  and  all 
enactments  and  documents  referring  to  any  of  those 
offices,  or  to  any  of  the  persons  holding  them,  shall,  miless 
the  context  othenvisc  requires,  be  construed  and  have 
effect  accordingly. 
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ORDER  LXa. 
Central  Office. 


Order 
LXa. 


1.  The  central  office  shall,  for  the  convenient  despatch  K*  ^« 
of  business,  be  divided  into  the  departments  snecified  in  ^^^. 
the  first  column  of  the  following  scheme,  and  the  busi-  ^ntni*^ 
ness  and  staff  of  the  office  shaU  be  distributed  among  the  ^^^' 
departments  in  accordance  with  that  scheme.  i^f  my, 

SCHEUE. 


Ntmettf 
Department. 


1.  Writ,  appear- 
ance, and 
judgment. 


2.  Snmmonsand 
Order. 


Biulneu. 


The  sealing  and  issue 
of  writs  of  Bummons 
for  the  commence- 
ment of  actions, 
I  The  entry  in  the  cause 
book  of  writs  of  sum- 
mons, appearances, 
and  judgments. 

The  sealing  and  issue 
of  notices  for  service 
under  Order  XVI., 
Rule  18. 

The  receipt  and  filing 
of  pleadings  delivered 
on  entry  of  judgment. 

The  transaction  of  all 
business  heretofore 
conducted  in  the  Be- 
cord  and  Writ  Office, 
except  such  part 
thereof  as  is  trans- 
acted in  the  Becord 
department. 

The  issue  of  summonses 
in  the  Queen's  Bench, 
Common  Pleas,  and 
Exchequer  Divisiong, 
and  the  drawing  up 
of  nil  Orders  made 
either  in  Court  or  in 
Chambers  in  those 
divisionH. 


BtKfl. 


The  clerks  employed  in 
similar  duties  in  the 
Becoid  and  Writ 
Office.  Such  of  the 
clerks  employed  in  the 
issue  of  writs  and  the 
entry  of  appearances 
and  judgments  in  the 
Master's  offices  of  the 
Queen's  Bench,  Com- 
mon  Fleas,  and  Ex- 
chequer Divisions  as 
may  be  selected  by 
the  Masters  for  the 
purpose.  And  such  of 
the  officers  employed 
under  the  registrars  of 
the  Probate,  Divorce, 
and  Admiralty  Divi- 
sions as  are  selected 
for  transfer  to  the 
central  office. 


The  clerkB  employed  in 
the  Bule  offices,  and 
such  of  the  other 
clerks  in  the  Master's 
offices  of  the  Queen's 
Bench,  Common  Pleas, 
and  Exchequer  Divi- 
Bions  as  may  be  se- 
lected by  the  Masters 
for  the  purpose.  And 
such  additional  clerks 
as  may  be  appointed 
from  time  to  time  for 


the  purpose. 


V 
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Order 
LXa. 
r.  1. 


Naine  of 
DexMirtinent. 


3.  Filing     and 
Record. 


4.  Taxing. 


5.  Bnrolment. 


6.  Judgments. 


7.  Bills  of  Sale. 


BoBineM. 


The  clerks  and  writers 
employed  in  Rimilar 
duties  in  the  Becoid 
and  Writ  Office  with 
such  additional  clerks 
and  such  writen  and 
messengers  as  may  be 
from  time  to  time 
found  necessary. 


The  fiUng  of  all  affi- 
davits to  be  filed  in 
the  Central  Office, 
and  all  depositions  to 
be  used  in  the  Chan- 
cery Division,  and 
such  other  documents 
as  may  from  time  to 
time  be  directed  by 
the  Masters  to  be 
filed,  and  the  making 
and  examination  of 
office  copies  of  docu- 
ments filed  in  the  de- 
partment. 

Tne  custody  of  all 
deeds  and  documents 
ordered  to  be  left 
with  the  Masters. 

The  business  heretofore 
performed  in  the  Re- 

Sort  Office  under  the 
irection  and  control 
of  the  Clerks  of  Re- 
cords and  Writs. 

The  taxation  of  costs 
in  the  Queen's  Bench, 
Common  Pleas,  and 
Exchequer  Divisions, 
except  such  costs  as 
have  heretofore  been 
taxed  in  the  Queen's 
Remembrancer's 
Office  or  the  Crown 
Office. 


The  business  heretofore    The  clerks  of  the  Bn* 


Such  of  the  clerks  in 
the  Master*s  offices  of 
these  three  divisions 
as  may  be  selected  by 
the  Masters  for  the 
purpose. 


performed  in  the  En- 
rolment Office. 

The  registry  of  judg- 
ments, execution,  «c. 


The  registry  of  bills  of 
sale  and  other  duties 
connected  therewith. 


rolment  Offica 


The  clerks  employed  in 
similar  duties  under 
the  r^strar  of  judg- 
mentSL 

The  clerks  employed  in 
similar  duties  under 
the  Masters  of  the 
Queen's  Bench  Divi. 
sion  as  registrara  of 
bills  of  sale. 
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Name  of 
Deputment. 


8.  Married  Wo- 
men's ac- 
knowledg- 
ments. 


9.  Queen's  Re- 
membrancer. 


10.  Grown  Offioe. 


11.  Assooiates. 


Butineaa. 


Order 

LZa. 

rr.  1—6. 


The  r^stiy  of  acknow- 
ledgments of  deeds  by 
married  women. 


The  business  heretofore 
performed  in  the 
Queen's  Remembran- 
cer's  Office. 

The  business  heretofore 
|)erformed  in  the 
Crown  Office. 

The  business  heretofore 
performed  in  the 
Associates'  Offices. 


The  clerks  employed  in 
similar  duties  under 
the  registrar  of  ac- 
knowledgments of 
deeds  by  married 
women. 

The  clerks  of  the 
Queen's  Remembran- 
cer's Office. 


The     clerks     of     the 
Crown  Office. 


The  clerks  of  the  three 
Associates. 


As  to  the  constitution  of  the  Central  Office,  see  ss.  4  to  14  of 
the  Act  of  1879,  ante,  p.  144. 

2.  It  shall  be  the  special  duty  of  one  of  the  Masters  to  B.  2. 
be  present  at,  and  control  the  business  of,  the  central  Practice 
offioe,  and  ho  shall  give  the  necessary  directions  with*^**'* 
respect  to  questions  of  practice  and  procedure  relating:  to  Wrisr's, 
the  business  of  the  central  office.     The  Masters  shall '-^^ 
select  five  of  their  number  to  discharge  this  duty  in  turn, 
according  to  a  rota  to  be  fixed  by  themselves. 

3.  A  sufficient  number  of  Masters,  not  being  less  than 
throe,  shall,  except  in  vacation,  attend  each  day  at  the 
Central  Office  to  tax  costs.  In  vacation  one  Master  shall 
so  attend.  The  taxing  Masters  shall  be  selected  according 
to  a  rota  to  be  fixed  by  the  Masters. 

4.  Every  Master,  and  every  first  and  second-class  clerk 
in  the  Filing  and  Record  Department,  shall,  bv  virtue  of  oaths, 
his  office,  have  authority  to  take  oaths  and  amdavits  in 
the  Supreme  Court. 

5.  The  official  seals  to  be  used  in  the  Central  Office 
shall  be  such  as  the  Lord  Chancellor  from  time  to  time 
directs. 

AU  copies,  certificates,  and  other  documents  appearing 
to  be  sealed  with  a  seal  of  the  Central  Office  shall  be  pre- 
sumed to  be  office  copies  or  certificates  or  other  documents 
issued  from  th^  Central  Office,  and  if  duly  stamped  may 


B.8. 

Tozliig- 
maaters 
vacation. 

(B.  8.  C. 
Dec.  1879, 
r.  P.) 

B.4. 


(R.  S.  Q., 
Dec.  1879, 
r.  10.) 


B.  5. 

Seals  of 
Gentml 
Office. 

(a.  8.  C, 
April,  1880, 
r.  46.) 
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<Mm-     Iwreccived  in  evidence,  and  no  si^ature  or  other  formality, 
'^V     except  the  scaling  with  a  seal  of  tlie  Central  Office,  shall 
"•^~^'  be  required  for  the  authentication  of  any  such  copy,  certi- 
ficate, or  other  document. 

»■  8-  6.  All  deeds  which  by  any  statut*  or  statutory  rale  are 

Eiiruimont  directed  or  ))ermitted  to  be  enrolled  in  any  of  the  coarts 
"   ™   ■      whose  jnriBdiction  has  been  transferred  to  the  High  Court 

of  Justice  may  be  enrolled  in  the  Enrolment  Department 

of  the  Central  Office. 

K.  7.  7.  The  ILcgistrar  of  Judgments  shRll  not  receive  any 

judgmenta,  memorandum   of   a  judgment,  execntion,   lis  pendeos, 
*°^KiS«™!  ordcfi  ™I^i  annnity,  Crown  debt,  or  other  incnmbrance, 
ifier  2  j>.m.  or  any  memorandum  of  satisfaction  relating  to  the  same, 
for  registration,  after  the  hour  of  two  in  the  afternoon. 

E.  8.  8  The  0erh  of  Enrolmmta  and  each  of  Ifu  foHoufing 

stardin       Registrars,  natnely — 

m^j  tf""^  yj^  Registar  of  BilU  of  SaU, 

«n«*.  The  Registrar  of  Certifieales  of  Acknoteledgmenfs  of 

Deeds  in/  Married  Women,  and 
The  Registrar  of  Judgments 
shall,  m  a  request  in  teriUng  giving  student  pariiculara, 
and  on  jmyment  of  the  prescribed  fee,  cause  a  search  to  be 
made  m  the  registers  or  indexes  under  his  custody,  and 
issue  a  certificate  of  the  result  of  the  search. 

A  person  shall  not  inspect  nor  take  any  extract  from  any 
of  these  registers  or  ind^s,  or  any  document  fled  in  con- 
nection tfmewith,  until  he  has  specified  in  writing  to  the 
officer  in  charge  of  the  register  or  index  the  name  against 
which  he  leiahes  to  tearch,  and  has  satisfied  the  officer  as  to 
the  olgecl  of  the  search. 

B.  at.  Sa.  Order  LXa,  Bnle  8,  is  hereby  annulled,  and  the 

BetnhH.     following  shall  stand  in  lieu  thereof  ; 
(B.ac.,         The  Clerk  of  Enrolmenta  and  each  of  the  following 
ti«.iBeo,    Registrars,  namely — 
"   '  The  Registrar  of  Bills  of  Sale, 

The  Registrar  of  Certificates  of  AcknowIedgmentA 

of  Deeds  by  Married  Women,  and 
The  Registrar  of  Judgments, 
shall,  on  a  request  in  writing  giving  sufficient  particnlars, 
and  on  payment  of  the  prescribed  fee,  cause  a  search  to  be 
made  iu  the  registers  or  indexes  under  his  custody,  and 
issue  a  certificate  of  the  result  of  the  search. 
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9.  The  Masters  shall  be  the  Registrar  for  the  purposes     Order 
of  the  Bills  of  Sale  Act,  1878,  and  any  one  of  the     I*^- 
Masters  may  perform  all  or   any  of  the  duties  of  the  "'  ^—^' 
Registrar.  B,  9, 

10.  A  memorandum  of  satisfaction  may  be  ordered  to  B^straw 
be  written  upon  a  registered  copy  of  a  bill  of  sale  on  a  ""saie^ct. 
consent  to  the  satisfaction,  signed  by  the  person  entitled  (b.  s.  c, 
to  the  benefit  of  the  bill  of  sale,  and  verified  by  affidavit,  ^p|J^j  ^^®» 
being  produced  to  the  Registrar,  and  £led  in  the  Central  ^  ^  ^ 

Office.  J;^^^;^^ 

Where  this  consent  cannot  be  obtained  the  Registrar  dum  o™"" 
may,  on  application  by  summons,  and  on  hearing  the  ^  buf  of  °^ 
person  entitled  to  the  benefit  of  the  bill  of  sale,  or  on  sale. 
affidavit  of  service  of  the  summons  on  that  person,  and  in  JJ^-^i*  ^sm 
either  case  on  proof  to  the  satisfaction  of  the  Registrar  r.  w.) 
that  the  debt  (if  any)  for  which  the  bill  of  sale  was  made 
has  been  satisfied  or  discharged,  order  a  memorandum  of 
satisfaction  to  be  written  upon  a  registered  copy  thereof. 

11.  No  affidavit  or  record  of  the  Court  shall  be  taken  B.  11. 
out  of  the  Central  Office  without  the  order  of  a  judge  or  Bestrictions 
Master,  and  no  subpoena  for  the  production  of  any  such  S?  aiocu-^** 
document  shall  be  issued.  ""ntu  from 

Central 

As  to  filing  affidavits  in  the  Central  Office,  see  0.  XXXVII.  r.  office. 
3d,  ante  J  p.  344.  <R  S.  C, 

12.  Such  variations  shall  be  made  in  the  forms  pre-  r.  51.) 
scribed  by  or  under  the  Supreme  Court  of  Judicature  Acts,  B.  12. 
1873,  1875,  and  1877  as  are  requisite  for  giving  effect  to  Forms. 
these  Rules.  (R-  s.  c. 

The  additional  forms  contained  in  the  schedule  hereto  ^  m!j  ^^^' 
shall  be  used  in  or  for  the  purposes  of  the  Central  Office, 
with  such  variations  as  circumstances  require. 

The  Masters  may  from  time  to  time  prescribe  the  use 
in  or  for  the  purpose  of  the  Central  Office  of  such  modified 
or  additional  forms  as  may  be  deemed  expedient. 

See  the  practice  Bales  drawn  up  by  the  masters  for  the  Central 
Office,  i?<i«f,  p.  702. 


ORDER  LXI.  Order 

LXI 

Sittings  and  Vacations.  L 


1.  The  sittings  of  the  Court  of  Appeal  and  the  sittings  B.  1. 
in  London  and  Middlesex  of  the  High  Court  of  Justjcc  sittin}^. 
shall  be  four  in  every  year,  viz.,  the  Michaelmas  sittings, 
the  Hilary  sittings,  the  Easter  sittings,  and  the  Trinity 
sittings. 
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Order         The  Michaelmas  sittings  shall  commence  on  the  2nd  of 
I*^-      November  and  terminate  on  the  2l8t  of  December ;  the 

_^ Hilary  sitting  shall  commence  on  the  11th  of  Janaary 

MichaoiraaH,  and  terminate  on   tlie  Wednesday  before  Easter;    the 
Jiiiter*        Easter  sittings  shall  commence  on  the  Tuesday  after 
Triiiity.       Eastcr  wcck  and  terminate  on  the  Friday  before  Whit 
Sunday. 

The  Trinity  sittings  shall  commence  on  the  Tuesday 
after  Whitsun  weejf  and  terminate  on  the  8th  of  August. 

By  the  Act  of  1873  :— 

A^Jj^on  «'  [S.  26.  The  division  of  the  legal  year  into  terms  shall  be 
abolished  so  far  as  relates  to  the  administration  of 
justice ;  and  there  shall  no  longer  be  terms  applicable 
to  any  sitting  or  business  of  the  High  Court  of  Justice, 
or  of  the  Court  of  Appeal,  or  of  any  Conamissioners  to 
whom  any  jurisdiction  may  be  assigned  under  this  Act ; 
but  in  all  other  cases  in  which,  under  the  law  now 
existing,  the  terms  into  which  the  legal  year  is  divided 
are  used  as  a  measure  for  determining  the  time' at  or 
within  which  any  act  is  required  to  be  done,  the  same 
may  continue  to  be  referred  to  for  the  same  or  the  like 
purpose,  unless  and  until  provision  is  otherwise  made 
by  any  lawful  authority.  Subject  to  Rules  of  Court, 
the  High  Court  of  Justice  and  the  Court  of  Appeal, 
and  the  judges  thereof  respctively,  or  any  such  Com- 
missioners as  aforesaid,  shall  have  power  to  sit  and  act, 
at  any  time,  and  at  any  place,  for  the  transaction  of 
any  part  of  the  business  of  such  Courts  respectively,  or 
of  such  judges  or  Commissioners,  or  for  the  discharge 
of  any  duty  which  by  any  Act  of  Parliament,  or  other- 
wise, is  required  to  be  discharged  during  or  after  term.] 


Asiiize. 


commis-      [S.  29.  Her  Majesty,  bv  commission  of  assize  or  by  any 
aionfl  of  other  commission,  either  general  or  special,  may  assign 

to  any  judge  or  judges  of  the  High  Court  of  Justice  or 
other  persons  usually  named  in  conunissions  of  assize, 
the  duty  of  trpng  and  determining  within  any  place 
or  district  specially  fixed  for  that  purpose  by  such 
commission,  any  causes  or  matters,  or  any  questions  or 
issues  of  fact  or  of  law,  or  partly  of  fact  and  partly  of 
law,  in  any  cause  or  matter  depending  in  the  said  High 
Court,  or  the  exercise  of  any  civil  or  criminal  jurisdic- 
tion capable  of  being  exercised  by  the  said  Hi^h  Court ; 
and  any  commission  so  granted  by  Her  Majesty  shall 
be  of  the  same  validity  as  if  it  were  enacted  in  the  body 
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of  this  Act ;  and  any  Commissioner  or  Commissioners  Order 
appointed  in  pursuance  of  this  section  shall,  when  ^^'n 
engaged  in  the  exercise  of  any  jurisdiction  assigned  *  ' 

to  him  or  them  in  pursuance  of  this  Act,  be  deemed 
to  constitute  a  Court  of  the  said  High  Court  of 
Justice ;  and,  subject  to  any  restrictions  or  conditions 
imposed  by  Rules  of  Court  and  to  the  power  of  transfer, 
any  party  to  any  cause  or  matter  involving  the  trial  of 
a  question  or  issue  of  fact,  or  partly  of  fact  and  partly 
of  law,  may,  with  the  leave  of  the  judge  or  judges  to 
whom  or  to  whose  division  the  cause  or  matter  is 
assigned,  require  the  question  or  issue  to  be  tried  and 
determined  by  a  Commissioner  or  Commissioners  as 
aforesaid,  or  at  sittings  to  be  held  in  Middlesex  or 
London  as  hereinafter  in  this  Act  mentioned,  and  such 
question  or  issue  shall  be  tried  and  determined  accord- 
ingly. A  cause  or  matter  not  involving  any  question 
or  issue  of  fact,  may  be  tried  and  determined  in  like 
manner  with  the  consent  of  all  the  parties  thereto.] 

[S.  30.  Subject  to  Rules  of  Court,  sittings  for  the  trial  ^i^jJI^J^J* 
by  jury  of  causes  and  questions  or  issues  of  fact  shall  London." 
be  held  in  Middlesex  and  London,  and  such  sittings 
shall,  so  far  as  is  reasonably  practicable,  and  subject  to 
vacations,  Ikj  held  continuously  throughout  the  year  by 
as  many  judges  as  the  business  to  be  disposed  of  may 
render  necessary.  Any  judge  of  the  High  Court  of 
Justice  sitting  for  the  trial  of  causes  and  issues  in 
Middlesex  or  London,  at  any  place  heretofore  ac- 
customed, or  to  be  hereafter  determined  by  Rules  of 
Court,  shall  be  deemed  to  constitute  a  Court  of  the 
said  High  Court  of  Justice.] 

2.  The  vacations  to  be  observed  in  the  several  courts  b.  2. 
and  oflBccs  of  the  Supreme  Court  shall  be  four  in  every  vwatiuns : 
year,  viz.,  the  Long  vacation,  the  Christmas  vacation,  the 
Easter  vacation,  and  the  Whitsun  vacation. 

The  Long  vacation  shall  commence  on  the  10th  of  LongVaco- 
August  and  terminate  on  the  24th  of  October.    The """' 
Christmas    vacation    shall    commence  on  the  24tli  of  ciimtmas, 
December  and  terminate  on  the  Gth  of  January. 

The  Easter  vacation  shall  commence  on  Good  Friday  Eaatei, 
and   terminate  on  Easter  Tuesday;   and  the  Whitsun 
vacation  shall  conuneuce  on  the  Saturday  before  Whit  whttsun. 
Sunday  and  shall  terminate  on  the  Tuesday  after  Whit 
Sunday. 


Oid«r  Bj  the  Act  of  1873  :— 

rt. «— fc.  [S.  27.  Her  Majesty  in  Conncil  mav  from  time  to  time, 
-  — — —     upoD  any  report  or  recommendation  of  the  jn^es  by 

'^'  whose  advice  Her  Majesty  is  hereinafter  authorised  to 

make  mles  hefore  the  commencement  of  this  Act,  and 
after  the  commencement  of  this  Act  upon  any  report 
or  recoiftmendation  of  the  Council  of  Judges  of  the 
Supreme  Court  hereinafter  mentioned,  with  the  con- 
sent of  the  Lord  Chancellor,  make,  revoke,  or  modify, 
orders  regulatinR  the  Tacations  to  be  observed  by  the 
High  Court  of  Justice  and  the  Hif^h  Court  of  Appeal, 
and  in  the  offices  of  the  said  Courts  respectively ;  and 
any  Order  in  Conncil  made  pursuant  to  this  section 
Bhall,  so  long  as  it  continues  in  force,  be  of  the  same 
effect  as  if  it  were  contained  in  this  Act ;  and  Rules  of 
Court  may  be  made  for  carrying  the  same  into  effect  in 
the  same  manner  as  if  such  Order  in  Council  were 
part  of  this  Act.  In  the  meantime,  and  subject  thereto, 
the  said  vacations  shall  be  fixed  in  the  same  manner, 
and  by  the  same  authority,  as  if  this  Act  had  not 
passed.  This  section  shall  cume  into  operation  imme- 
diately upon  the  passing  of  this  Act.] 

jt,  8.  3-  1^6  ^7B  of  the  commencement  and  termination  of 

u^j,„t  ^^^^  sitting  and  vacation  shall  be  included  in  such  sitting 
rommenM.   and  vacation  respectiveiy. 

S.  4,  4.  The  several  offices  of  the  Supreme  Court  shall  be 

Offices:  ?P?°  ™  eveiT  day  of  the  year,  except  Sundays,  Good 
wbmopen.  IViday,  Monday  and  Tuesday  in  Easter  week,  Whit 
Monday,  Christmas  Day,  and  the  next  following  work- 
ing day,  aud  all  days  appointed  by  proclamation  to  be 
observed  as  days  of  general  fast,  humiliation,  or  thanks- 
giving. 

a.  4t.  4a.  The  offices  of  each  District  Registrar  of  the  High 

Mrtrict  Court  of  Justice  shall  be  open  on  every  day  and  hour  in 

Bieiiiiica.  the  year  on  which  the  offices  of  the  Registrar  of  the 

S'Ab7s  '-'"i"ty  Comt  of  the  place  in  whic;h  the  District  Registry 

r.  m)     '  is  situate  are  required  to  be- kept  open. 

K.  4b.  ^^-  '^h^  offices  of  the  Supreme  Court  (inclnding  the 

rronn  "li      judges'  chaml»e™)  sliall  cIuri;  on  Saturdays  at  2  o'clock. 

Fii.^iro  '*^'  '^'^^   office    hours    in   tlie    several    offices   of    the 

r.'e.)  '  '  Supreme  Court,  other  tiiau  the  Summons  and  Order, 
'  *«.        Crown  Office,  and  Associates  Departments  of  the  Central 
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Office,  shall  be  from  ten  in  the  forenoon  to  four  in  the     Order 
afternoon,  except  on  Saturday  and  in  vacation,  when  the      ^^\ 
offices  shall  close  at    two    in  the    afternoon.    In  the  "*^"^* 
excepted  departments  the  hours  shall  be  from  eleven  in  (r.  s.  c, 
the  forenoon  to  five  in  the  afternoon,  except  on  Saturday  ^^g^j  ^^^* 
and  in  vacation,  when  the  hours  shall  be  from  eleven  in 
the  forenoon  to  three  in  the  afternoon. 

4i  The  office  of  the  District  Registry  at  Manchester  B.  4d. 
shall  not  be  open  in  any  year  on  the  live  days  next  f ol-  whit«an 
lowing  Whit  Monday.  ]SSc'h"e"4" 

District 

5.  Two  of  the  judges  of  the  High  Court  shall  be  ^j^^g  ^' 
selected  at  the  commencement  of  each  long  vacation  for  May 'issb, 
the  hearing  in  London  or  Middlesex  during  vacation  of  ^'^'j^ 
all  such  applications  as  may  require  to  be  immediately  or 
promptly  heard.    Such  two  judges  shall  act  as  vacation  j^g^?" 
judges  for  one  year  from  their  appointment.    In  the 
absence  of  arrangement  between  the  judges,  the  two 
vacation  judges  shall  be  the  two  judges  last  appointed 
(whether  as  judges  of  the  said  High  Court  or  of  any 
Court  whose  jurisdiction  is  by  the  said  Act  transferred 
to  the  said  High  Court)  who  have  not  already  served  as 
vacation  judges  of  any  such  Court,  and  if  there  shall  not 
be  two  judges  for  the  time  being  of  the  said  High  Court 
who  shall  not  have  so  served,  then  the  two  vacation 
judges  shall  be  the  judge  (if  any)  who  has  not  so  served 
and  the  senior  judge  or  judges  who  has  or  have  so  served 
once  only  according  to  seniority  of  appointment,  whether 
in  the  said  High  Court  or  such  other  Court  as  aforesaid. 
The  Lord  Chancellor  shall  not  be  liable  to  serve  as  a 
vacation  judge. 

By  the  Act  of  1873  :— 

[S.  28.  Provision  shall  be  made  by  Rules  of  Court  for  the 
hearing,  in  London  or  Middlesex,  during  vacation  by 
judges  of  the  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  of  all  such  applications  as  may 
require  to  be  immediately  or  promptly  heard.] 

No  provision,  it  will  be  observed,  is  made  for  the  attendance  of 
vacation  judges  of  the  Court  of  Appeal* 

No  business  is  heard  by  the  vacation  judges,  or  any  other  judges 
sitting  for  them  under  the  next  rule,  except  such  aa  requires  to  be 
immediately  or  promptly  heard  within  the  meaning  of  the  above 
section.  No  judges  except  the  vacation  judges,  or  those  sitting 
for  them,  can  dispose  of  business  in  vacation  :  Per  Lush  and  Lopes, 
JJ.,  24th  Sept.  1S77, 

U3 
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Order 
LZI. 

rr.  6 — 8. 


B.  6. 

Sitting  of 
vjiOt'itiou 


B.  7. 

BusinesB  in 
vacation. 


B.  8. 

Otflcinl 
referees. 

(R.  S.  C, 
Feb.  187G, 
r.  10.) 


An  application  for  jud^nnent  under  0.  XIV.,  ante,  p.  222,  will 
Ix:  heani  as  urgent  if  the  right  to  make  it  has  accrued  in  vacatiou. 
not  otherwise :  Ihid. 

6.  The  vacation  judges  may  sit  either  separately  or 
toj^etlier  as  a  Divisional  Court  as  occasion  shall  require, 
and  may  hear  and  disjx)se  of  all  actions,  matters,  and 
other  busiiu'S8  to  whichever  Division  the  same  may  be 
assigned.  No  order  made  by  a  vacation  judge  shall  l)e 
reversed  or  varied  except  by  a  Divisional  Court  or  the 
Court  of  Apjieal,  or  a  judge  thereof,  or  the  judge  who 
made  the  oitler.  Any  other  judge  of  the  High  Court  may 
sit  in  vacation  for  any  vacation  judge. 

7.  The  vacation  judges  of  the  High  Court  may  dispose 
of  all  actions,  matters,  and  other  business  of  an  urgent 
nature  during  any  interval  between  the  sittings  of  any 
Division  of  the  High  Court  to  which  such  business  may 
be  assigned,  although  such  interval  may  not  be  called  or 
known  as  a  vacation. 

8.  The  Official  Referees  shall  sit  at  least  from  10  a.m. 
to  4  p.m.  on  every  day  during  the  Michelmas,  Hilary, 
Easter,  and  Trinity  sittings  of  the  High  Court  of  Justice, 
except  on  Saturdays,  during  such  sittings,  when  they  shall 
sit,  at  least,  from  10  a.m.  to  2  p.m.  ;  but  nothing  in  this 
Rule  shall  prevent  their  sitting  on  any  other  days. 


Order  ORDER  LXII. 

Lxn. 

^  Exceptions  from  the  Rules. 

Nothing  in  iJvese  Rules  shall  affect  the  practice  or  pro* 
cedure  in  any  of  the  following  causes  or  matters: — 
Criminal  proceedings : 
Proceedings  on  the  Crotvn  side  of  the  QueerCs  Bench 

Dimsion: 
Proceedings   on    the   Revenue   side  of  the  Excheqxwr 

Division: 
Proceedings  for  divorce  or  other  matrimonial  causes. 

See  fl.  21  of  the  Act  of  1875,  antfj  p.  112. 

Jl'  !•  1.  Order  LXII  is  hereby  annulled,  and  the  following 

Frooeedings  shall  Stand  in  lieu  thereof. 


RULES— EXCEPTIONS  FROM  THE  RULES.  443 

Subject  to  the  provisions  of  this  Order,  nothing  in  Order 

these  Rules  shall  affect  the  procedure  or  practice  in  any  ^^^*. 

of  the  following  causes  or  matters : —  rr.  —  . 


«      ^>(  .     .      .  ^.  excepted 

1.  Cnmmal  proceednigs.  fromRuiea. 

2.  Proceedings  on  the  Crown  side  of  the  Queen's  Bench  (R.  h.  c, 
Division.  ^}'^j  ^^' 

3.  Proceedings  on  the  Revenue  side  of  the  Exchequer 
Division. 

4.  Proceedings   for    Divorce    or   other    Matrimonial 
Causes. 

2.  The  following  Rules  of  the  Supreme  Court  shall,  as  B.  2. 

far  as  they  are  applicable,  apply  to  all  civil  proceedings  Application 
on  the  Crown  side  of  the  Queen's  Bench  Division,  and  to  ^^^ 
all  proceedings  on  the  Revenue  side  of  the  Exchequer  excepted 
Division ;  namely,-  }bTc  °^* 

Order  LV.  (Costs).  ^'JS'j  ^'^' 

Order  LVI.  (Notices  and  papers,  &c.) 
Order  LVII.  (Time). 
Order  LVIII.  (Appeals). 

3.  The  parties  to  any  civil  proceeding  on  the  Crown  B,  3. 
side  of  the  Queen's  Bench  Division,  or  to  any  proceeding  special 
on  the  Revenue  side  of  the  Exchequer  Division,  may,  at  ''*^- 
any  time  after  the  proceeding  is  commenced,  concur  in  JJJ;„^-  f^ 
stating  any  question  or  questions  of  law  arising  in  the  r.  66.) 
proceeding  in  the  form  of  a  special  case  for  the  opinion 

of  the  Court,  and  the  provisions  of  Order  XXXIV.  shall, 
as  far  as  they  are  applicable,  apply  to  any  special  case  so 
stated,  as  if  it  had  been  stated  in  an  action. 

This  rule  does  not  apply  to  cases  stated  under  the  Taxes 
Hanagement  Act,  1880,  such  cases  being  stated  by  commissioners, 
not  by  the  ^larties. 

4.  The  Court  or  a  judge  may  at  any  time,  and  on  such  B.  4. 
terms  as  to  costs  or  otherwise  as  to  the  Court  or  judge  Ameiuu 
may  seem  just,  amend  any  defect  or  error  in  any  civil  "*^""*' 
proceeding  on  the  Crown  side  of  the  Queen's  Bench  April,  wio, 
Division,  or  in  any  proceeding  on  the  Revenue  side  of  '•  ^^-J 
the  Exchequer  Division,  and  all  such  amendments  may 

be  made  as  may  bo  necessary  for  the  purpose  of  deter- 
mining the  real  question  or  issue  raised  by  or  depending 
on  the  proceeding. 

5.  Non-compliance  with  any  rule  of  practice  or  pro-  e.  5. 
cedure  for  the  time  being  in  force  with  ixjspect  to  civil  Non-com- 
proceedings  on  the  Crown  side  of  the  Queen's  Bench  0^^*^  *'^^ 
Di\i8ion,  or  to  jnxxjeedings  on  the  Revenue  side  of  the  (r.  s.*c., 

April.  IbHi. 
r.  M.) 


Ord«t     Excheqner  Division,  shall   not  render  the  proceedinffs 

'^'^'     void  unless  the  Court  or  a.  judjrc  so  direct,  but  the  pro- 

[^U_l_  cecdinRS  may  lie  set  aside  either  wholly  or  in  part  as 

irregular,  or  amended,  or  otherwise  dealt  with  in  such 

manner  and  on  such  terms  as  the  Court  or  jadge  may 

think  fit. 

■  8-  c.  For  the  purpofics  of    this  Order,   proceedings  in 

mwl""*'  Mandamus,   Quo  Warranto,  and    Prohibition  shaJl   be 

n'in.  Mil    deemed  civil  proceedings. 

hedceiBod      By  ft  G  ot  the  Statute  Law  Revision  and  Civil  Procednre  Act. 

rj,™       If^l  C*l  '^  *^  ^i«t-  c.  59)  :— 

^'  The  enactments  rchttin^;  to  the  makiue  of  rnleA  of  court  con- 

■M  listo    t^'ncd  ill  tbc  SupicmcCourt  of  Judicature  Act,  1875,  and  the  Ac  1 4 

M.i       '   KmendinH  it,  shnll  extend  and  npplj  to    ,    .    .    all  procccdingij 
by  or  Bgainflt  the  Crown. 

Where  a  case  is  stated  by  sessions  upon  appeal  against  a  poor 
rate,  the  proceeding  is  a  civil  proceedinp,  and  the  aoeig  of  it  arc 
aceordingly  in  the  discretion  of  the  Court  liv  virtue  of  the  appli- 
cation  of  O.  LV. :  Clark  y.  FUbfrton  Angar,  6  Q.  B.  D.  139  ;  but 
a  case  stated  npon  appeal  against  ammmary  conviction  byjn^tices 
under  the  Weights  and  Measures  Acte  in  not  a  civil  proceeding  for 
this  purpose  ;  Bi-g.  y.  Bamdate,  6  Q.  B.  D,  14*,  n. 

In  Brg.  v.  a-Uia*,  2  Q,  B.  D.  30,  C.  A.,  before  the»c  new  mlcs  a 
Quo  Warranto  information  was  bj- consent  tried  by  a  judge  without 
a  jury,  and  an  appeal  from  his  judgment  was  entertained  as  if  it 
were  an  ordinaiy  civil  case. 


ORDER  LXIir. 
~  Interphetation  op  Tehms. 

1.  The  provisions  of  the  U)Oth  section  of  the  Act  shall 
apply  to  these  Rules. 

In  the  construction  of  these  Rules,  unless  there  is  any- 
thing iu  the  subject  or  context  repugnant  thereto,  the 
several  words  hereinafter  inentionea  or  referred  to  shall 
have  or  include  the  meanings  following : — 

"  Person  "  shall  include  a  body  porpomte  or  politic : 

"Probate  actions"  sliall  include  actions  and  other 
matters  relating  to  the  grant  or  recall  of  probate 
or  of  letters  of  administration  other  than  common 
form  business : 

"  Proper  officer  "  shall  unless  and  until  any  rule  to  the 
contrary  is  made,  mean  an  officer  to  be  nscertained 
as  follows : — 
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(aJ)  Where  anv  duty  to  be  discharged  under  the  Act    Order 
or  these  llules  is  a  duty  which  has  heretofore    I-XIII. 
been  discliarged  by  any  officer,  such  officer  shall    "*  ^»  ^' 
continue  to  be  the  proper  officer  to  discharge  the 
same: 

(J.)  Where  any  new  duty  is  under  the  Act  or  these 
Rules  to  DC  discharged,  the  proper  officer  to  dis- 
charge the  same  shall  be  such  officer,  having  pre- 
viously discliarged  analogous  duties,  as  may  from 
time  to  time  be  directed  to  discharge  the  same,  in 
the  case  of  an  officer  of  the  Supreme  Court,  or  the 
High  Court  of  Justice,  or  the  Court  of  Appeal, 
not  attached  to  any  Division,  by  the  Lord  Chan- 
cellor, and  in  the  case  of  an  officer  attached  to 
any  Division,  by  the  President  of  the  Division, 
and  in  the  case  of  an  officer  attached  to  any 
judge,  by  such  judge : 

"The  Act"  and  "the  said  Act"  shall  respectively 
mean  the  Supreme  Court  of  Judicature  Act,  1878, 
as  amended  by  this  Act. 

See  8.  100  of  the  Act  of  1873,  ante,  p.  92. 
As  to  officers,  see  as.  77  to  87  of  the  Act  of  1873,  antcj  pp.  75  to 
88 ;  and  0.  LX,  ante,  p.  433. 

2.  In  these    Rules  the  expression  "  Central  Office "  B.  8. 
means  the  Central  Office  of  the  Supreme  Court  of  Jndi-  interpreu- 
cature ;  and  the  expression  "  Master  "  means  a  Master  of  JJJJJ^' 
the  Supreme  Court  of  Judicature.  ^m  g  c.. 

In  the  Supreme  Court  of  Judicature  (Officers)  Act,  Apru'  isio. 
1879,  and  in  Order  LX.,  the  expression  "Officer  of  thc''^*^ 
Supreme  Court"  shall  mean  any  officer  paid  wholly  or 
partly  out  of  public  money  who  is  attached  to  the 
Supreme  Court,  the  High  Court  of  Justice,  or  the  Court 
of  Appeal,  or  to  any  judge  of  any  of  those  Courts,  and  is 
not  an  officer  attached  to  the  person  of  a  judge,  and 
removable  by  him  at  pleasure. 

The  term  "  these  Kules "  as  used  in  the  Rules  of  the 
Supreme  Court  shall  include  any  Rules  made  in  amend- 
ment of  or  addition  to  those  Rules. 
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Order 

umr. 


B.  1. 

Annulling 
of  certain 
rules  as  to 
enrolment 
of  scheme 
under  HO  d& 
31  Vict. 
c  127. 

B.  8. 

Mode  of 
enrolment  of 
scheme. 

B.  8. 

Conditions 
of  enrol- 
ment of 
scheme. 

(R.  8.  C, 
April,  1880, 
rr.  tfl— 68.) 


ORDER  LXIV. 
Scheme  under  Railway  Companies  Act,  1867. 

1.  Rules  21  to  2«,  both  inclusive,  of  the  Order  of 
Court  made  uudcr  the  Railway  Companies  Act,  1867,  arc 
hereby  annulled. 

2.  A  scheme  under  the  Railway  Companies  Act,  1867, 
shall  be  enrolled  in  the  Enrolment  Department  of  the 
Central  Office. 

3.  A  scheme  under  that  Act  shall  not  be  enrolled  unless 
notice  of  the  order  confirminjif  it  has  at  least  once  in  every 
entire  week,  reckoned  from  Sunday  morning  to  Saturday 
evening,  which  elapses  between  the  pronouncing  of  the 
order  and  the  expiration  of  30  days  from  the  pronouncing 
thereof,  been  inserted  in  such  two  newspapers  as  shall 
have  been  appointed  by  the  judge  for  the  insertion  of 
advertisements  under  the  order  made  pursuant  to  that 
Act,  nor  unless  the  newspapers  containing  those  notices 
are  produced  to  the  proper  officer  when  the  scheme  is 
presented  for  enrolment. 


r 


APPENDICES    TO   THE    FOKE- 

GOING   EULES. 


FOEMS. 


[By  8.  100  of  the  Act  of  1873,  aiUe,  p.  92.  Rules  of  Court 
shall  include  forms. 

By  O.  LXA.,  r.  12  (AprU,  1880),  ante,  p.  437,  which  pre- 
scribed a  quantity  of  new  forms,  '*  such  variations  shall  be  made 
in  the  forms  prescribed  by  or  under  the  Supreme  Court  of  Judica- 
ture Acts,  1873,  1875,  and  1877,  as  are  requisite  for  giving  effect 
to  these  Kules. 

'*  The  additional  forms  contained  in  the  schedule  hereto "  (ii^ 
this  edition  inserted  in  their  appropriate  places)  "shall  be  used 
in  or  for  the  purposes  of  the  Central  Office  with  such  variations 
as  circumstances  require. 

*'  The  Masters  may  from  time  to  time  prescribe  the  use  in  or 
for  the  purpose  of  the  Central  Office  of  such  modified  or  addi- 
tional forms  as  may  be  deemed  expedient."] 


APPENDIX  (A).  Art  1876. 

Appz.  A. 


PART  I. 

FORMS  OP  WRITS  OF  SUMMONS,  Ac. 


Pt  I. 
Va  1. 


No.l. 


187  •     [JfferejnU  the  letter  and  wumhcr,]  General fnnii 
In  the  High  Court  of  Justice.  «>'  ^t «' 

Division.  sununomi. 

Between  A.  B.,  Plaintiff, 

and 
C.  1).  and  K  F.,  Defendants. 
ViCTOBiA,  by  the  ^ptce  of  God^  <fv. 
To  C.  A,  of  in  the  county  of  and  E»  P.,  of 

We  command  you.  That  within  eisht  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  &y  of  such  service,  you  do    ' 
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Aet  1876,  cause  an  appearance  to  be  entered  for  you  in  the  Diviaion 

Appz.  A.    of  Our  Hign  Court  of  Justice  in  an  action  at  the  suit  oi  A.  B.  ; 

Pt.  L      and  take  notice,  that  in  default  of  your  so  doing  the  pbuntiff  may 

Vo.  1.      proceed  therein,  and  judgment  may  be  given  in  your  absence. 

—  Witness,  <fcc 

Memoraiuium  to  he  sitbscribed  on  the  writ : — 

N.B. — This  writ  is  to  be  served  within  (twelve)  calendar  months 
from  the  date  thereof,  or,  if  renewed,  from  the  date  of  such 
renewal,  iucludinc  the  day  of  such  date,  and  not  afterwards. 

The  defendant  [or  aefendants]  may  appear  hereto  by  entering 
an  appearance  [or  appearances]  either  personaUy  or  by  solicitor 
at  the  [  ]  office  at  • 

Indoraementa  to  he  made  oil  th/i  icrit  htfort  issue  thereof:'^ 

The  plaintiff's  claim  is  for,  dx. 

This  writ  was  issued  by  K  F.,of.  ,  solicitor  for  the  said 

plaintiff,  who  resides  at  .  or.  This  writ  was 

issued  by  the  plaintiff  in  person,  who  resides  at  [inerUion  the  eUy, 
town,  or  parish^  and  also  t/ie  nanie  of  the  street  and  numhtr  €f  QiA 
lumse  of  tfie  plaintiff' a  residence^  if  any\ 

Indaraevient  to  he  viadc  on  the  writ  after  aervicc  thereof: — 

This  writ  was  served  by  X»  Y,  on  L.  Af.  the  defendant  [or,  one 
of  the  defendants],  on  Monday,  the  day  of  ,  18    . 

(Signed)  X.  Y. 


This  form  is  prescribed  by  O.  II.,  r.  3,  ante,  p.  184. 

As  to  the  costs  of  more  prolix  or  other  forms  than  those  pre- 
scribed, see  Ihid,t  r.  2. 

As  to  commencing  an  action  by  writ  of  summons,  see  O.  XL,  r. 
1,  ante,  p.  183.  See  also  0.  III.,  r.  6,  ante,  p.  188,  as  to  specially 
indorsed  writs.  As  to  Admiralty  actions,  see  0.  II.,  r.  7a,  anU^ 
p.  186;  and  j>o«^,  p.  458,  No.  4a. 

As  to  the  date  of  the  year,  letter,  and  number,  see  0.  V.,  r.  8, 
antcy  p.  195. 

As  to  the  choice  of  a  division,  see  s.  11  of  the  Act  of  1875, 
ante,  p.  104.  As  to  marking  the  name  of  a  particular  judse  in 
actions  assigned  to  the  Chancery  Division,  see  ss.  33  and  42  of  the 
Act  of  1873,  ante,  pp.  40,  53 ;  and  the  name  of  the  District 
R^gistiy,  when  action  oonmienced  there,  see  0.  V.,  r.  8,  anU^ 
p.  104. 

As  to  notice  to  the  proper  officer  of  the  choice  of  a  division, 
see  s.  11  of  the  Act  of  1875,  anU^  p.  104,  and  O.  V.,  r,  9,  anU^ 
p.  195. 

As  regards  the  title  of  administration  actions  fn  the  Chanceiy 
division,  the  following  notice  was  issued  in  February,  1876,  by  tiie 
Beoord  and  Writ  Clerks: — '* Considerable  confusion  having 
arisen  in  actions  for  administration  of  an  estate  from  the  practioe 
of  adding  after  the  issue  of  the  writ  a  title,  *  In  the  mattw  of  the 
estate,'  &c.,  solicitors  are  requested,  in  all  actions  for  administra- 
tion, to  intitule  the  writ  in  the  following  form  : — 'In  the  matter 
of  the  estate,  &a — ^Between  C,  />.,  plaintiff,  and  E,  F.,  defend- 
ant.' It  will  thus  be  possible  to  index  these  actions  in  the  cause- 
book  under  the  name  of  ti)e  estate  to  be  administered.'* 

As  to  the  descriptioh  of  parties,  when  suing  or  sued  in  a  repre- 
sentative capacity,  see  0.  itl.,  rr.  4,  5^  aMs,  pp.  187,  188. 
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Ab  to  the  parties  to  actions,  see  O.  XVI.,  anlr,  pp.  226,  ct  aeq.,  Aitt  1876, 
and  notes  thereto.  As  to  actions  by  or  against  partners  or  finns,  Arax.  A. 
see  Jbid.,  rr.  10,  10a,  aiUe,  p.  232.  Ft  L 

As  to  the  date  and  teste  of  the  writ,  see  0.  IL,  r.  8,  anle,  Vm.  1,  la. 
p.  186.  

With  resj^ect  to  the  memorandnm  to  be  subscribed  on  the  writ, 
as  the  writ  is  now  in  force  for  twelve  months  from  its  date  with- 
out renewal,  and  may  be  renewed  for  six  months,  and  so  from 
time  to  time  during  the  currency  of  the  renewed  writ,  (see  O. 
VIII.,  r.  1,  arUe^  p.  199),  the  words  **  within  six  calendar  months'* 
should  be  inserted  after  the  word  ** renewed"  in  the  memor- 
andum ;  and  in  practice  the  memorandiui  is  so  corrected. 

As  to  the  place  of  appearing,  see  O.  V.,  rr.  2,  3,  ante,  p.  193 ; 
0.  XIL,  anUf  pp.  210,  et  acq. ;  and  notes  thereto  ;  and  see  post^ 
p.  460,  No.  6. 

As  to  the  indorsements  of  the  plaintiff's  claim,  see  0.  II.,  r.  1, 
anU^  p.  183  ;  O.  III.,  anUj  p.  186,  ct  seq, ;  and  notes  thereto. 

As  to  the  indorsement  of  the  address  of  plaintiff  and  bis  soli- 
citor, see  O.  IV.,  mUe^  pp.  189  to  191 ;  and  as  to  the  disclosure  by 
solicitors  and  phuntiffs,  see  O.  VIII.,  ante,  p.  199. 

As  to  the  preparation  and  issuing  of  the  writ,  see  0.  V.,  anU^ 
p.  191,  ei  8eq,,  and  notes  thereto. 

As  to  service  generally,  see  O.  IX.,  ajUef  p.  200 ;  and  as  to  sub- 
stituted service,  O.  X.,  ante,  p.  206. 

As  to  the  indorsement  of  the  service,  see  O.  IX.,  r.  13,  ante, 
p.  206. 

As  to  service  abroad,  see  O.  XI.,  ante,  p.  206,  et  acq.  \  Fonns  2 
and  3,  ii^ra  ;  and  notes  thereto. 

As  to  concurrent  writs,  see  0.  VI.,  anle,  p.  197. 

As  to  the  renewal  of  writs,  see  0.  VIII.,  aiUA,  p.  199;  and  wat, 
p.  460,  No.  6. 


No.  la. 

18    .  No.      .  SpeciaUv 

In  the  High  Court  of  Justice.  indorsed 

Division,  lu^^^l 

Between  ,  Plaintiff,  1"-.™1««' 

and 

,  I>efendant. 

VicfoRiA,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith, 
To  of,  in  the  of 

We  command  you,  that  within  eight  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause 
an  appearance  to  be  entered  for  you  in  an  action  at  the  suit 
^  of  ;  and    take   notice,  that   in  default  of  your  so 

doing,  the  plaintiff  may  proceed  therein,  and  judgment  ma^  be 
given  in  your  absence.  Witness,  Hugh  MacCalmont,  Earl  Gaims, 
Lord  High  Chancellor  of  Great  Britain,  the  day  of  , 

in  the  year  of  oar  Lord,  one  thousand  eight  hundred  and 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof ;  or,  if  renewed,  within  six  calendar 
months  from  the  date  of  the  last  renewal,  including  the  day 
of  such  date,  and  not  afterwards. 
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Aet  1875,       Appearance  is  to  be  entered  at  the  Central  Office,  Royal  Courts 
Appx.  A.   of  Justice,  London. 

Pt.  I. 

Hoi.  la         '^^^  plaintifTs  claim  is 

'  The  following  are  the  particulars  : — 

And  the  sum  of  £  ,  [or  such  sum  as  may  be  allowed  on 

taxation]  for  costs.  If  the  amount  claimed  is  paid  to  the  plain ti^ 
or  his  solicitor  or  agent  within  four  days  from  the  service  hereof, 
further  proceedings  will  be  stayed. 

This  writ  was  issued  by  ,  of  ,  whose 

address  for  service  is  ,  agent    for  ,  of  , 

solicitor  for  the  said  plaintitf  ,  who  reside  at 

This  writ  was  served  by  me  at  ,  on  the  defendant, 

on  ,  the  day  of  ,  IS    . 

Indorsed  the  day  of  ,  18    . 

(Signed) 
(Address) 


No.  lb. 


Writ  for  ,  18    •  No. 

itMue  Twm     In  the  High  Court  of  Justice 
district  Division. 


registry. 


(Manchester)  District  Keoistry. 

Between  ,  Plaintiff, 

and 

,  Defendant. 

Victoria,  by  the  ffrace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith, 
To  of,  in  the  of 

We  command  you,  that  within  eight  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause 
an  appearance  to  be  entered  for  you  in  an  action  at  the  suit 
of  ;  and   take  notice,   that  in    default  of  your  so 

doing,  the  plaintiff  may  proceed  therein,  and  judgment  may  be 
given  in  your  absence.  \\  itness,  Hu^h  MacCalmont,  Earl  Caims, 
Lord  High  Chancellor  of  Great  Britain,  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

N.B. — ^This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed,  within  six  calendar 
months  from  the  date  of  the  last  renewal,  and  not  after- 
wards. 

A  defendant  who  resides  or  carries  on  business  within  th<> 
above-named  district  roust  enter  appearance  at  the  office  of 
the  registrar  of  that  district.     [Insert  addrats  of  office.] 

A  defendant  who  neither  resides  nor  carries  on  business  witbio 
the  said  district,  may  enter  appearance  either  at  the  office  of 
the  said  registrar,  or  at  the  Central  Office,  Royal  Coorta  of 
Justice,  London. 
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The  plaioiifirB  claim  is  Aet  1875, 

This  writ  was  issued  by  ,  whose  address  for  service  ^W**  ^ 

[this  addrcsa  must  be  wiUiin  tfte  district]  is  a^ent  for  _^'  ^' 

f  of  ,  solicitor  for  the  said  phuntiff,   who  '^''  ^°' 

resides  at  .  *®| 

This  writ  was  served  by  me  at  ,  on  the  defendant 

on  day,  the  day  of  ,  IS    . 

Indorsed  the  day  of  ,  18. 

^Siffned) 
(Address) 


No.  Ic. 


18     .  No.       .       SpeciallT 

In  the  High  Court  of  Justice.  writforiMun 

Division.  from  district 


(Manchbhter)  DisTaicT  Kboistry^ 

BetjYeen  ,  Phuntiff. 

and 

y  Defendant. 

Victoria,  by  the  erace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith, 

To  of,  in  the  of 

We  command  ^ou,  that  within  eight  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause 
an  appearance  to  be  entered  for  you  in  au  action  at  the  suit 
of  ;  and  take  notice,  that  in  default  of  your  qo  doing 

the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in 
your  absence.  Witness,  Hu^h  MocCalmont,  Earl  Cairns,  Lord 
High  Chancdlor  of  Great  Britain,  the  day  of  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or  if  renewed,  within  six  calendar 
months  from  the  date  of  the  last  renewal,  including  the  day 
of  such  date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the 
above-named  district  must  enter  appearance  at  the  office  of  the 
registrar  of  that  district.     [Insert  address  of  office.'^ 

A  defendant  who  neither  resides  nor  carries  on  business  within 
the  said  district  may  enter  appearance  either  at  the  office  of  the 
said  registrar,  or  at  the  Central  Office,  Royal  Courts  of  Justice, 
London. 

The  plaintiff's  claim  is 

The  following  are  the  particulars : — 

And  the  sum  of  £  [w  such  sum  as  may  be  allowed  on 

taxation],  for  costs.  H  the  amount  claimed  is  paid  to  the  plain- 
tiff, or  his  solicitor  or  agent  within  four  days  from  the  service 
hereof,  further  proceedings  will  be  stayed. 

This  writ  was  issued  by  ,  of  ,  whose 

address  for  service  [this  address  must  be  within  Uui  district]  is 


regiHtry. 
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Aet  1875,  agent   for  ,  of  ,  Boliciior  for  the 

Appz.  A.    said  plaintiff ,  who  reside    at  • 

Pt.  I. 
Hog*  1^         This  writ  was  served  by  me  at  ,  on  the  defendant 

2  2|^ '  on  the  day  of  ,  18    . 

Indorsed  the  day  of  '       ,  18    . 

(Simed) 
(Address) 


Writ  for  No.  2. 

nerviceout  ,««      r,»  «     .  .  •      •■ 

of  the  187.     [Here  put  the  letter  and  number,  j 

juritMilction,  In  the  High  Court  of  Justice. 

SotTci^'S  Division. 

lieuofier-  Betweeu  A.  By  Plaintiff, 

vice  is  to  be  and 

given  out  of  C'.  D. ,  and  E,  F.,  Defendants. 

the  juriM-  '  ' 

diction.  Victoria,  by  the  grace  of  God,  A-e, 

To  a  />.,  of 

We  command  you,  C.  /?.,  That  within  [h^re  insert  the  number  of 
days  directed  by  Ui-c  Court  or  Judge  ordering  the  service  or  notice\ 
after  the  service  of  this  writ  [or,  notice  of  this  writ,  cu  the  com  may 
he]  on  yon,  inclusive  of  the  day  of  such  service,  you  do  cause  an 
appearance  to  be  entered  for  you  in  the  Division  of 

Our  High  Court  of  Justice  in  an  action  at  the  suit  oi  A.  B.  \  and 
take  notice  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence. 
Witness,  Jcc. 

Meniorauduin  arui  IndonteJiiciifs  as  in  Form  Ko.  1. 

JtidoracmciU  to  be  made  on  tJic  writ  hefvre  the  issue  thereof: — 

N.B. — ^This  writ  is  to  be  used  where  the  defendant  or  all  the 
defendants  or  one  or  more  defendant  or  defendants  is  or  are 
out  of  the  jurisdiction. 

This  and  form  3  are  prescribed  by  O.  II.,  r.  5,  ante,  p.  185. 

O.  II.,  r.  3a,  ante,  p.  185,  altered  forms  2  and  3  bv  striking  out 
the  words  '*by  leave  of  the  Court  or  a  Judge'  which  were 
improperly  therein. 

As  to  service  out  of  the  jurisdiction  of  the  writ  or  notice, 
0.  XI.,  antCf  p.  206,  et  seq.^  and  notes  thereto. 

And  see  notes  to  form  1,  supra. 


Hpecially  No.  2a. 

indoreeil 

writ  for  ser-  18     .  No.     . 

It^i^L  I»  ^^^  Hi«^  Court  of  Justice, 
tion.  Division. 

Between  ,  Plaintiff, 

and 

,  Defendant. 
ViCTOBiA,  by  the  ffraoe  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith, 
To  of,  in  the  of 

We  command  you,  that  within  [insert  number  of  days  diredeti 


FORMS — WRITS  OF  SUMMONS,  &C,  458 

hy  Court  or  Judge]  days  after  service  [if  notice  of  the  xorit  %»  tohe  Aet  1875, 
served^  insert  here  **  of  notice  '*]  of  this  writ  on  you,  incluBive  of  Appz.  A. 
the  day  of  such  service,  you  cause  an  appearance  to  be  entered     Ft  I. 
for  you  in  an  action  at  the  suit  of  ;  and  take  notice,     Ho.  8a. 

that  in  default  of  your  so  doin^  the  plaintiff  may  proceed  therein, 

and  judgment  may  be  given  m  your  absence.  Witness,  Hu^h 
MacCakoont,  Earl  Cairns,  Lord  High  Chancellor  of  Great  Britam, 
the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and 

K.B. — ^This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or  if  renewed,  within  six  calendar 
months  from  the  date  of  the  last  renewal,  including  the  day 
of  such  date,  and  not  afterwards. 

Appearance  is  to  be  entered  at  the  Central  Office,  Royal  Courts 
of  Justice,  London. 

The  plaintiff*s  claim  is  • 

The  following  are  the  particulars : — 

And  £  [or  such  sum  as  may  be  allowed  on  taxation 

for  costs.  If  the  amount  claimed  is  paid  to  the  plaintiff  or  h 
solicitor  or  a^ent  within  [insert  number  of  days  limited  for  appear^ 
once]  days  from  service  [if  notice  to  be  served,  insert  ?iere  **  of 
notice  **]  hereof,  further  proceedings  will  be  staged  ; 
and  take  notice,  that  in  default  of  your  so  doing  the  plaintiff 
may  proceed  therein,  and  judgment  may  be  given  in  your  absence. 
Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High  Chancellor 
of  Great  Britain,  the  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and 

N.B. — ^This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or  if  renewed,  within  six  calendar 
months  from  the  date  of  the  last  renewal,  including  the  day 
of  such  date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the 
above-named  district,  must  enter  appearance  at  the  office  of 
the  registrar  of  that  district.     [Insert  address  of  office,] 

A  defendant  who  neither  resides  nor  carries  on  business  within 
the  said  district  may  enter  appearance  either  at  the  office  of 
the  said  registrar  or  at  the  Central  Office,  Royal  Courts  of 
Justice,  London. 

The  plaintiff's  claim  is 

This  writ  was  issued  by  ,  of  ,  whose 

address  for  service  [this  address  rMui  he  within  the  district]  is 
agent     for  ,  solicitor    for  the  said  plidntiff 

who  reside  at 

This  writ  [or  notice  of  this  writ]  was  served  by  me  at 
on  the  defendant  ,  on  the  day  of 

18    . 

Lidorsed  the  day  of  »  18    • 

(Signed) 


t 


isupea) 
(Address) 


N.B — ^This  writ  is  to  be  used  where  the  defendant,  or  all  the 
defendants,  or  one  or  more  defendant  or  defendants,  is  or  are 
out  of  the  jurisdiction.  Where  the  defendant  to  be  served 
is  not  a  British  subject,  and  is  not  in  British  dominions,  notice 
of  the  writ  and  not  the  writ  itself  is  to  be  served  upon  him. 
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Aet  1875, 
Appz.  A. 

Pt  I. 

Ho.  8b. 

Writ  fh>m 
district 
reglJitiy  for 
iiervice  out 
of  tlie 
JuiisdictioQ. 


No.  2b. 


In  the  High  Court  of  Jiutice. 

Diviflioii. 


18 


No. 


(Manchbstbr)  District  Riqistry. 


Betwoen 


and 


,  PlaiBtifl; 
,  Defendftni. 


Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith, 

To  of 

We  command  you,  that  within  [insert  nmnber  of  days  directed 
by  Court  or  Judtje]  days  after  the  service  of  [If  iwtice  of  writ  is  to 
bescrvedf  iiiscrt  Jure  "  iiotice  o/'*]  this  writ  on  you,  induaiTe  of  the 
day  of  such  service,  you  cause  an  appearance  to  be  entered  for 
you  in  an  action  at  the  suit  of  ;  and  take  notice, 

that  in  default  of  your  so  doin^  the  plaintiff  may  prooeed  therein, 
and  judgment  may  be  given  in  your  absence.  Witness,  Hn^ 
MacUalmont,  Earl  Cairns,  Lord  High  Chancellor  of  Great  Britaui, 
the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or  if  renewed,  within  six  calendar 
months  from  the  date  of  the  last  renewal,  indudiog  the  day 
of  such  date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the 
above-named  district  must  enter  appearance  at  the  office  of 
the  reffistrar  of  that  district.     [Insert  address  of  office.] 

A  defen(&nt  who  neither  resides  nor  carries  on  business  vrithia 
the  said  district  may  enter  appearance  either  at  the  office  of 
the  said  registrar,  or  at  the  Central  Office,  Royal  Courts  of 
Justice,  London. 

The  plaintiff's  claim  is 

This  writ  was  issued  by  ,  of  ,   whose 

address  for  service  [this  address  must   be  within  the  dtstrict} 

,  agent   for  ,  solicitor   for  the  said  plaintiff 

who  reside   at 


This  writ  [or  notice  of  this  writ]  was  served  by  me  at 


on  the  defendant 
18    . 

Indorsed  the 


on 


,  the 


day  of 


day  of 

(Siffued) 
(Address) 


,18 


NJB. — This  writ  is  to  be  used  where  the  defendant,  or  all  the 

defendants,  or  one  or  more  defendant  or  defendants,  is  or  are 

out  of  the  jurisdiction.    Wliere  the  defendant  to  be  served 

is  not  a  British  subject,  and  is  not  in  British  dominions,  notice 

f  the  writ  and  not  the  writ  itself  is  to  be  served  upon  him. 
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Na  20.  A«t  1875, 

18    .  Na     .      ^?«-^^ 

In  the  High  Court  of  JuBtioe,  H^  2e. 

Division.  _ ^ L- 

(Manchsbteb)  DisTBiCT  Registry.  iwionel 

Between  ,  PUintiff,         district 

and  regUtry 

D«fend«it..      S»-SSf 

Victoria,  by  the  ffraoe  of  God  of  the  United  Kingdom  of  JniiBdiction. 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith, 
To  ,  of  ,  in  the  of  , 

We  command  you,  that  within  [insert  number  ofdayn  directed  by 
Court  or  Judge]  days  after  servioe  of  [i/^nciice  of  wrii  is  to  be  served, 
insert  here  **  notice  o/"]  this  writ  on  you,  incluaiTO  of  the  day  of 
auch  service,  you  cause  an  appearance  to  be  entered  for  you  in  an 
action  at  the  suit  of  ;  and  take  notice,  that  in  default 

of  your  so  doing,  the  plainnff  may  proceed  therein,  and  judgment 
may  be  given  in  your  absence.    Witness,  Hugh  MacCalmont, 
Earl  Cairns,  Lord  High  Chancellor  of  Great  Britain,  the 
day  of  ,  m  the  year  of  our  Lord  one  thousand  eight 

hundred  and 

N.B. — ^This  writ  is  to  be  served  within  twelve  calendar  months 

from  the  date  thereof,  or  if  renewed,  within  six  calendar 

months  from  the  date  of  the  last  renewal,  including  the  day 

of  such  date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the 

abovQ-named  district  must  enter  appearance  at  the  office  of  the 

r^^istrar  of  that  district  [insert  address  of  office], 

A  defendant  who  neither  resides  nor  carries  on  business  within 
the  said  district  may  enter  appearance  either  at  the  office  of 
the  said  re«strar  or  at  the  Central  Office,  Royal  Courts  of 
Justice,  London. 

The  plaintiff's  claim  is 

The  following  are  the  particulars : — 

And  £  [or  such  sum  as  ma^  be  allowed  on  tasution], 

for  costs.    If  the  amount  claimed  be  paid  to  the  plaintiff    or  h 
solicitor     or  aflent     within  [insert  number  of  days  limited  for  ap- 
pearance] days  from  service  [&  notice  of  writ  is  to  he  served,  insert 
here  **ofnUiee  "]  hereof,  further  proceedings  will  be  stayed. 

This  writ  was  issued  by  ,  of  ,  whose  address 

for  service  [this  address  must  be  toithin  the  district]  is  , 

aflent  for  ,  of  ,  solicitor    for  the  said  plain- 

tiff   ,  who  reside    at 

This  writ  [or  notice  of  this  writ]  was  served  by  me  at  , 

on  the  defendant  ,  on  ,  the  day  ti 

,  IS    . 

Indorsed  the  day  of  ,  18    . 

(Siflned) 
(Aadrass) 


456 


FORMS— WRITS  OF  SUMMONS,  &C. 


Aet  1875,      N.B. — ^Thia  writ  is  to  be  lued  where  the  defencUuit  or  nil  the 

Appx.  A.   defendants,  or  one  or  more  defendant  or  defendants,  is  or  are  oat 

Pt.'  I.     of  the  jurisdiction.     Where  the  person  to  be  served  is  not  a 

Vos.  S,  Sa.  British  subject,  and  is  not  in  British  dominions,  notice  of  the 

writ  and  not  the  writ  itself  to  be  served  upon  him. 

See  Form  No.  3. 


Notice  of 
writ  in  lieu 
of  service  to 
be  given  out 
of  the 
Jurisdiction. 


No.  3. 

187    .     [Here  piU  Uic  Utter  and  number,] 

Between  A.  B.,  Plaintiff, 

and 
C.  />.,  E,  F„  and  O.  ff.,  Defendants. 
ToO.  jr.,  of 
Take  notice  that  A.  B.^ot  has  commenced  an 

action  against  you,  G.  if.,  in  the  Division  of  Her  Majesty's 

High  Court  of  Justice  in  England,  by  writ  of  that  Court,  dated  tiie 
day  of  ,  A.D.  18      ;  which  writ  is  indorsed  as 

follows  [copy  in  full  the  iridoraemenls],  and  you  are  required  within 
days  after  the  receipt  of  this  notice,  inclusive  of  the  day 
of  such  receipt,  to  defend  the  said  action,  by  causing  an  api>ear- 
ance  to  be  entered  for  you  in  the  said  Court  to  the  said  action  ; 
and  in  de&iidt  of  your  so  doin^,  the  said  A,  B,  may  proceed 
therein,  and  judgment  may  be  eiven  in  your  absence. 

You  may  appear  to  the  said  writ  by  entering  an  appearance 
personally  or  by  your  solicitor  at  the  [  ]  office  at 

(Signed)  A,  B,^  of  ^v. 


or 


X 


y.,  of  dfc. 

Solicitor  for  ^.  J?. 


In  the  High  Court  of  Justice. 

Division. 

See  notes  to  Form  No.  2,  auprct,  p.  452.  This  form  is  to  be 
used  when  the  person  to  be  served  is  not  a  British  subject,  ami  is 
not  in  British  dominions.  # 


No.  .3a. 


Notice  of  (District  Rboistrt  Form.) 

writ  in  lieu 

of  aer¥ice  to  18     . 

te  given  out  In  the  High  Court  of  Justice. 

Jurisdiction.  i^ivision. 

(Maxchsster)  District  Rboistry. 

Between 


No. 


and 


,  Plaintiff; 
Defendant 


,  ha    commenoed  an 
Division  of  Her 


To  ,  of 

Take  notice,  that  ,  of 

action  aoainst  you  ,  in  the 

Majesty^  High  Court  of  Justice  in  England,  by  writ  of  that 
Court,  dated  the  day  of  18    ,  wmch  writ  is  in- 

dorsed as  follows  : —  ;  and  take  notioe» 

that  in  default  of  your  so  doing  the  plaintiff  may  proceed  therein, 
and  judgment  may  be  given  in  your  absence.     WitaesSi  Hn^ 
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MacCalmout,  Earl  Cairos,  Lord  High  Chancellor  of  Great  BritaiD,   Aet  1870, 
this  day  of  ,  in  the  year  of  Our  Lord  One  Appx.  A. 

thousand  eight  hundred  and  .  Fc.  I. 

N.B. — This  "writ  is  to  be  served  within  twelve  calendar  months  * 

from  the  date  thereof,  or  if  renewed,  within  six  calendar 
months  from  the  date  of  the  last  renewal,  including  the  day 
of  such  date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the 
above-named  district  must  enter  appearance  at  the  office  of 
the  recistrar  of  that  district,     [fii^i-t  address  of  office.] 

A  defenoaut  who  neither  resides  nor  carries  on  business  within 
the  said  district  may  enter  appearance  either  at  the  office  of 
the  said  registrar  or  at  the  Central  Office,  Eoyal  Courts  of 
Justice,  London. 

The  plaintiffs  claim  is  for 

This  writ  was  issued  by  of  ,  whose  address  for 

service  [This  address  miist  be  within  the  district]  is  ,  agent 

for  .    >  of  ,  solicitor   for  the  said  plaintiff  ,  who  re- 

side  at 

This  writ  was  served  by  me  [St/Uc  inode  of  service],  on  , 

the  day  of  ,  18     . 

Indorsed  the  day  of  #  18    . 

(Sicned) 
(Address) 


No.  4. 


187  .    [Here  jnU  the  letter  and  nuniber.^  writ  in' 

In  tJie  Ui^h  Court  of  Justice.  !?ffn^!? 

ji    -     ij     »»•   •  •  action  i» 

Admiralty  Uiviaion,  yew, 

Bdvxen  A.  B.,  PlaiiUiff, 

and 

Owners, 

Victoria,  <te. 

To  tfie  oimiers  andpartiejt  itUerested  in  tfbc  ship  ar  vessel  [Mary] 

[or  cargo,  tLr.,  as  tJie  ca^  may  be]  of  the  port  of 

We  hereby  aiUliorize  Officer  of  our  Suprcm/i  Court. 

and  all  arid  singular  his  substitutes^  to  arrest  t?ie  ship  or  vessel . 

[Mary],  of  the  port  of  and  the  cargo  laden  Ourein 

[or  cargo,  dx. ,  flw  the  case  may  be],  and  to  keep  the  same  under  safe 

arrest  until  Jte  shall  receive  further  orders  from  Us.     Aiui  We  coin- 

mand  yait^  the  owners  and  other  jmrticji  interested  in  the  saitl  ship 

and  cargo  [or  cargo,  dr.,  ajt  the  case  may  be]  t/utt  leithin  eiglU  days 

after  the  arrest  of  the  said  vessel  [or  cargo,  dx.,  as  th^  case  nuiy  be] 

you  do  cause  an  apjTcarance  to  be  cnttrcd  fw  you  in  tfie  Admiralty 

Division  of  our  High  Court  of  Jtcstice  in  an  action  at  the  suit  of 

A,  iT.  ;  ami  take  notice  tliat  in  default  of  your  so  doing,  Our  saitl 

Court  willjrrocecd  to  hear  (lie  said  a/ition  and  to  pronoume  judgment 

therein,  your  absence  notwithstanding. 


The  above  form  was  prescribed  by  O.  IL  r.  7,  (tnte^  p.  186,  but 

X 
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Aet  1875,  by  O.  II.,  r.  7a,  and  O.  V.,  r.  Ua,  arUt,  pp.  1S6,  196,  the  follow- 
Appx.  A.  ing  fonnB,  4a  and  4b,  are  substituted : — 

Pt  I. 
Vos.  4, 4a. 
No.  4a. 

Writ  of  187  .    [Here  put  the  letter  and  number.} 

XhStJ  *"  In  the  High  Court  of  Justice, 
action  in  Admiralty  Division. 

^•^»»-  Between  A.  J?.,  Plaintiff, 

and 
The  owners  of  the 

Victoria,  by  the  Grace  of  God,  Ac. 

To  the  owners  and  parties  interested  in  the  ship  or  vessel 

of  the  port  of     *  [or  cai-go,  dx.,  as  the  ease 

may  6c]. 

We  command  you,  that  within  eight  days  after  the  service  of 
this  writ,  inchisive  of  the  day  of  such  service,  you  do  cause  an 
appearance  to  be  entered  for  you  in  the  Admiralty  Division  of  our 
High  Court  of  Justice  in  an  action  at  the  suit  of  A.  B. ;  and  take 
notice  that  iu  default  of  your  so  doing  the  plaintiff  may  proceed 
therein,  and  judgment  may  be  given  m  your  absence.  Witness, 
Hugh  MacCflJmont,  Baron  Cairns,  Lord  High  Chancellor  of  Great 
Britain,  this  day  of  ,  18    . 

Meinoramlum  to  he  subscrilfcd  on  the  Writ, 

N.B. — This  writ  is  to  be  served  within  {twelve)  calendar  months 

from  the  date  thereof,  or,  if  renewed,  from  the  date  of  sucli 

renewal,  including  the  day  of  such  date,  and  not  afterwards. 

The  defendant  [or  defendants]  may  appear  hereto  by  entering 

an  appearance  [or  appearances]  either  personally  or  by  solicitor  at 

the  [  ]  office  at 

ImloraemeiU  to  he  made  on  the  Writ  before  Issue  thereof. 
The  plaintiff's  claim  is  for,  Ac. 

This  writ  was  issued  by  K  F.y  ol  ,  solicitor  for  the  said 

plaintiff,  who  resides  at  .  or.  This  writ  was  issued  by 

the  plaintiff  in  person,  who  resides  at  [me^Uion  tlu  citv, 

town,  or  parish,  and  also  tlu  name  of  the  street  and  nximber  of  the 
house  of  the  plaintiffs  residence,  if  any,} 

Indorsement  to  he  made  on  the  Writ  after  Service  (hereof. 

This  writ  was  served  by  X,  Y,  [here  state  the  mode  in  uhieh  the 
service  was  effected,  whether  mi  the  owner,  or  on  the  ship,  cargo,  or 
freight,  according  to  Order  IX,,  Rules  10,  11,  and  12^  as  the  case 
muy  be]  on  ,  the  day  of  t  18    « 

Signed, 
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Aet  1875, 

Appz.  A^ 
No.4b.  (1).  R  I. 

In  the  High  Court  of  Justice.  __  J L- 

Diviaion,  18    ,        No.  .  writ  in 

ndininilty 

(Manchester)  Dtstriot  Registry.  actions  f<ir 

issue  from 
Between  ,  Plaintiff,         distrint 

and  regiato*. 

The  Owners  of  the 

Defendants. 

Victoria,  by  the  Grace  of  Qod  of  the  United  Kinsdom  of 
Great  Britaiii  and  Ireland  Queen,  Defender  of  the  Faith,  to  the 
owners  and  parties  interested  in  the  ship  or  vessel  ,  of 

the  port  of  ,  and 

we  oommand  you,  that  within  eij^ht  days  after  the  service  of 
this  writ,  inclusive  of  the  day  of  such  service,  you  cause  an 
appearance  to  be  entered  for  you  in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the 
plaintiff  may  proceed  therein, land  judgment  may  be  given  in  your 
absence.  Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High 
Chancellor  of  Great  Britain,  this  day  of  ,  in  the 

year  of  Our  Lord  One  thousand  eight  hundred  and 

X.B. — ^This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or  if  renewed,  within  six  calendar 
months  from  the  date  of  the  last  renewal,  including  the  day 
of  such  date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the 
above-named  district  must  enter  appearance  at  the  office  of 
the  resistrar  of  that  district.     [Insert  address  of  ojke.] 

A  defenaant  who  neither  resides  nor  carries  on  business  within 
the  said  district  may  enter  appearance  either  at  the  office  of 
the  said  registrar  or  at  the  Central  Office,  Koyal  Courts  of 
Justice,  London. 


The  plaintiff's  claim  is  for 

This  writ  was  issued  by  ,  of  ,  whose  address  for 

service  [This  address  must  he  within  the  district]  is  ,  agent 

for  ,  of  ,  solicitor   for  the  said  plaintiff  ,  who  re- 

side  at 

This  writ  was  served  by  me  [State  mode  of  service],  on  , 

the  day  of  ,  18    • 

Indorsed  the  day  of  >  18    . 

(Signed) 
(Address) 


z  2 
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Aet  1875, 
Appx.  A. 

Pt  I. 
Ho.  4b— 6. 

Warrant  of 
arrest  in 
admiralty 
action  in 
rem. 


No.  4b.  (2). 

187    •    [ff&reput  the  UtUr  and  numlfcr.} 

la  the  Higb  Court  of  Jastioe. 
Admiralty  Divisioa. 

Between  A.  B.,  Plaintiff; 

and 

The  Owuen  of  the 

Defendant!. 
Victoria,  &c. 
To  the  marshal  of  the  Admiral^  Division  of  our  High  Coart 
of  Justice,  and  to  all  and  singular  his  substitutes  [or^  To  the  col- 
lector or  collectors  of  customs  at  the  port  of  \    We  hereby 
command  you  to  arrest  the  ship  or  vessel               ,  of  the  pent  of 
[and  the  cargo  and  freight,  <{*£.,  a«  the  ease  may  he\ 
and  to  keep  the  same  under  safe  arrest,  until  you  shall  receive 
further  orders  from  us.     Witness,  Hush  MacCalmont,  Baron 
Cairns,  Lord  High  Chancellor  of  Great  Sritain,  this  day 
,  18    . 

As  to  writs  of  summons  generally,  see  notes  to  Foim  1,  anU^ 
P-  448. 

As  to  service  of  a  writ  in  an  Admiralty  action  in  rem,  see  O. 
IX.,  rr.  10a,  11,  12,  anU,  pp.  205,  206,  and  notes  thereto.  Aa  to 
the  warrant  of  arrest,  see  O,  V.,  r.  11a,  anU,  p.  196, 


Form  of 
memoraii- 
duni  fur 
renewed 
writ. 


No.  5. 


In  the  High  Court  of  Justice. 

Division. 

Between  A.  R,  PluntifF, 

and 
(7.  2).,  Defendant. 

Seal  renewed  writ  of  summons  in  this  action  indorsed  aa 
follows  : — 

[Copy  original  vyrit  and  the  indorsements.] 

This  form  is  prescribed  by  O.  VIII.,  r.  1,  anie,  p.  199. 
As  to  the  renewal  of  wnts,  see  O.  VIII.,  ante,  pp.  199  to  200, 
and  notes  thereto. 


No.  6. 

Memoran-  187    .    [Bere put  the  UUer  and  number.} 

dum  of         High  Court  of  Justice, 
appearanoe.       [Chancery]  Division. 

A.  B,  V.  C,  D.f  and  others. 

Enter  an  appearance  for 
in  this  action. 
Dated  this  day  of 

X  r., 

Solicitor  for  the  Defendant. 
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The  place  of  businoBS  of  X.  Y,  ia  .  Aet  1870, 

His  address  for  service  is                                                 •  Appx.  A. 

Or  [C.  D.,  Pt  I. 

Defendant  in  person.  Hos.  6,  7. 

The  address  of  C.  D.ia                                               ,  ■      ■■ 
His  address  for  service  is                                                   .] 

The  said  defendant  [requires,  or,  does  not  require]  a  statement 
of  comphunt  to  be  filed  and  delivered. 


This  form  is  prescribed  bv  0.  XIL,  r.  10,  anU,  p.  213. 

As  to  appearance  generally,  see  O.  V.,  rr.  2,  3,  atiUt  p.  193,  and 
O.  XII.,  ante,  p.  210,  et  seq,  ;  and  notes  thereto. 

As  to  the  contents  of  uie  memorandum  of  appearance,  see  O* 
XII.,  rr.  7,  8,  ante^  pp.  212,  213. 

As  to  waiving  a  statement  of  daim,  see  0.  XIX.,  r.  2,  cmte,  p. 
248. 


No.  7. 


[Sere  put  the  letter  aiui  number. '^  Limited 
In  the  High  Court  of  Justice.  appearance 

Queen's  Bench  [w  CJhancery,  C.  P.,  or,  &c.]  Division.  find! 

Between  A,  B,,  Plaintiff, 
and 
C.  J),,  and  E,  F.  Defendants. 

The  defendant  C,  D,  limits  his  defence  to  part  only  of  the  pro- 
perty mentioned  in  the  writ  in  this  action,  that  is  to  say,  to  the 
close  called  *<  the  Big  field." 

Yours,  &a, 
G,  H., 
Solicitor  for  the  said  defendant  C,  D, 
To  Mr.  X  r.,  plaintiff's  solicitor. 

This  form  is  prescribed  by  0.  XII.,  r.  22,  ante,  p.  216. 
As  to  limiting  the  defence  in  an  action  for  the  recovery  of  land, 
see  Ibid,^  r.  21,  antc^  p.  215. 


FOBHB— 'ENDOBSEMEM'S. 

PART    II. 

SECTION    L 
GENERAL  INDORSEMENTS. 

IH  MATTXRS  A. 


Act  I8TB, 
Appz.  A. 
Ft.  n. 


1. 

Creditor  to        ^^  plftintiff'H  ckim  u  u  a  creditor  of  X  Y.,  of 

■dmiDlalar    decMwd,  to  have  the  [real  and]  pemniiJ  estate  of  the  uid  X.  Y. 

»tsM.  adnUDiitered.     The  defendant  C.  D.  ia  aiud  aa  the  admiautntor 

of  the  said  X.  Y.  [and  the  defeodanta  E.  F.  and  O.  H.mYmoo- 

heirs-at-kw]. 

See  re  RayUs,  5  Ch.  D.  540;  and  In  tc  Vincent,  26  W.  R.  94. 


The  plaiatifTa  claim  i«  as  a  legatee  under  ihe  vill  dated  tb« 

day  of  18    ,  of  X  Y.  doceaaed,  to  have 

the  [real  and]  penonol  eatate  of  the  laid  X.   Y.  admioiatered. 

The  defendant  C.  D.  in  Biied  aa  tlie  executor  of  the  said  X  Y.  [and 

the  defendants  E.  F.  and  O.  ^.  ai  hia  deriaeee. 


PirtoBwhip.  ^*  plaintiff'i  claim  ia  to  haw  an  accoont  taken  of  the  parbier- 
'  ahip  dealinei  between  the  plaintiff  and  defendant  [under  articla 
of  partnerahip  dated  the  day  of  ], 

and  to  have  the  affairs  of  the  partnership  wound  up. 


The  plaintiff's  claim  is  to  have  an  account  taken  of  what  is  due 
to  him  for  principal,  interest,  and  costs  on  a  mortgage  dated  the 

dar  of  made  between 

\m-  by  deposit  ot  title  deads],  and  that  tiie  mortgage  may  be  en- 
forced by  foreclosure  or  aale. 


The  phuntiff 's  claim  ia  to  have  an  account  taken  of  what,  if  any 
thing,  IS  dne  on  a  mortgage  dated  and  made 

between  [partia],  and  to  redeem  ^he  property  comprised  therein. 


the  portiona  ot  the  yonnger  children  of 
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8.  Aot  1875, 

The  plaintiff's  oUim  Is  to  hAve  a  deed  dated  and  made     If 'fr 

between  [partieai  wt  aaide  or  rectified.  ^  ^  2 

9.  CanoelUtioA 

or 

The  Dhuntiff*8  claim  ia  for  apecific  performance  of  an  a^preement  xectificttiott. 

dated  the  day  of  ,  for  the  sale  by  the  plaintiff  to  the  Bpeciflo 

defendant  of  certain  [freehold]  hereditaments  at  •       perfona- 

MM. 

As  to  indorsements  of  the  plaintiff's  claim,  see  0.  IIL,  anU^  p. 
186,  et  acq,  and  notes  thereto. 


SECTION  n.  (a). 

Monet  Claims  where  ko  Spectal  Indobsehskt  under 

Order  UL,  Rule  6. 

1.  The  plaintiff's  claim  is  /.  for  the  price  of  goods  sold.  Goods  »uld. 

[This  Forni  shall  suffice  whether  fJw  claim  be  in  respect  of  goods 
sold  and  delivered^  or  of  goods  bargained  and  soldJ] 

2.  The  plaintiff's  claim  is  l.   for  money  lent  [and  in-  Honey  lent, 
terest]. 

3.  The  plaintiff's  claim  is  /.   whereof         I.  is  for  the  serexAl 
of  goods  sold,  and               /.  for  money  lent,  and  /.  for  demands, 
interest. 

4.  The  plaintiff's  claim  is  L  for  arrears  of  rent.  Bent 

5.  The  plaintiff's  claim  is  l.  for  arrears  of  salary  as  a  Salary,  Ac. 
clerk  [or  as  the  case  niay  be,] 

6.  The  plaintiff's  claim  is  /.  for  interest  npon  money  interest 
lent. 

7.  The  plaintiff's  claim  is  /.  for  a  general  average  con-  General 
thbution.  average. 

8.  The  plaintiff's  claim  is  I,  for  freight  and  demurrage,  flight,  Ac. 

9.  The  plaintiff's  claim  is  /.  for  lighterage.  Ligliteiace. 

10.  The  plaintiff's  claim  is  I  for  market  tolls  and  stall-  Tolls, 
age. 

11.  The  plaintiff's  claim  is  l.  for  penalties  under  the  Sta-  Fenalttetf. 
tute[    •••.]. 

12.  The  plaintiff's  claim  is  I.  for  money  deposited  with  Banker's 
the  defendant  as  a  banker.  balance. 

13.  The  plaintiff's  claim  is  t  for  fees  for  work  done  [and  Fees,  ate.  as 
2.  money  expended]  as  a  solicitor.  solicitors. 

14.  The  plaintiff's  claim  is  I.  for  commission  earned  as  Commis- 
[state  character,  as  auctioneer,  cotton  broker,  <£«.].  >ioo. 

((()  The  forms  In  this  section  are  not  numbered  In  the  schedule  to  the  Act  of 
1875w 
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/.  for  medical  attendances. 
L  for  a  return  of  preminms 

L  for  the  wareliouaing   of 

/.  for  the  carriage  of  gooda 

/.  for  the  uae  and  occupatioii 

/.  for  the  hire  of  [furniture} 
L  for  work  done  as  a  sur- 

/.  for  board  and  lodging. 
;.  for  the  board,  lodging, 

/.  for  money  received  by  the 
defendant  as  solicitor  [or  factor,  or  collector,  or,  <fr.]  of  the 
plaintiff. 

25.  The  plaintiff's  claim  is  /.  for  fees  received  by  the 
defendant  under  colour  of  the  office  of 

26.  The  plaintiff's  claim  is  /.   for  a  return   of   money 
overcharged  for  the  carriage  of  goods  by  railway. 

27.  The  plaintiff's  claim  is  /.  for  a  return  of  fees  over- 
charged by  the  defendant  as 

28.  The  plaintiff's  claim  is  /.  for  a  return  of  money  de- 
posited with  the  defendant  as  stakeholder. 

29.  The  plaintiff's  claim  is  /.  for  money  entrusted  to 
the  defendant  as  stakeholder,  and  become  payable  to  plaintiff. 

Honey  ^^*  ^®  plaintiff's  claim  is  ^   /.  for  a  return  of  money  en- 

entrusted  to  trusted  to  the  defendant  as  agent  of  the  plaintiff. 

Sidney        '     ^l.  The  phuntiff's  daim  is 
obtained  by  tained  from  the  plaintiff  by  fraud, 
iraud. 


Aet  1875, 
Appx.  A. 

pt.n. 

s.  8. 

Medical  at- 
tendance, 
&c. 

Return  of 
preniiuni. 

Warehouse 
rent. 

Carriage  of 

Use  and 
iMicuiiation 
uf  houses. 

Hire  of 
goods. 

Work  done. 

Board  and 
lodging. 

Scliooling. 

Money 
received. 


Fees  of 
office. 

Money 
overpaid. 

Overcharge. 


Return  of 
I'lionev  by 
stalceiutlder. 

Money  won 
Irom 


15.  The  plaintiff's  claim  is 

IG.  The  plaintiff's  claim  is 
paid  upon  policies  of  insurance. 

17.  The  plaintiff's  claim  is 
goods. 

18.  The  plaintiff's  claim  is 
by  i*^way. 

19.  The  plaintiff's  claim  is 
of  a  house. 

20.  The  plaintiff's  claim  is 

21.  The  plaintiff's  claim  is 
veyor. 

22.  The  plaintiff's  claim  is 

23.  The  plaintiff's  daim  is 
and  tuition  of  X.  Y, 

24.  The  plaintiff's  claim  is 


Money  paid       ^'  '^^®  plaintiff's  claim  is 
by  mistake,  paid  to  the  defendant  by  mis 


mistake. 


I.  for  a  return  of  money  ob- 
/.   for  a  return  of  money 


?.   for  a  return  of  money 


Money  )>aid       33.  The  plaintiff 's  claim  is 

for  consider-  paid  to  the  defendant  for  [work  to  be  done,  left  undone;  or,  a  bi& 

ation  which  to  be  taken  up  :  not  taken  up,  dtc.l 
has  failed.  '^  r/        j 

34  The  plaintiff's  claim  is  Z.  for  a  return  of   money 

paid  as  a  deposit  upon  shares  to  be  allotted. 


Money  paid       35.  The  plaintiffs  claim  is 

by  surety  for  defendant  as  his  surety. 

defendant.  '' 

Rent  paid.        .^6.  The  plaintiff's  claim  is 
due  by  the  defendant. 


/.  for  money  paid  for  the 
/.*  for  money  paid  for  rent 


Money  paid       37.  The  plaintiff's  claim  is  /.  upon  a  bill  of  exchange 

dUtiw^wiT'  *c<»P*««l  l^'  indorsed]  for  the  defendant's  accommodation. 
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38.  The  plaintiff's  claim  is  L  for  a  contribution  in  re*  Act  1875, 
epect  of  money  paid  by  the  plaintiff  as  surety.  Appz.  A. 

39.  The  plaintiff  *s  claim  is  I.  for  a  contribution  in  re-    f  a\ 
spect  of  a  joint  debt  of  the  plaintiff  and  the  defendant,  paid  by      *'    * 
the  plaintiff.  Contribu- 

40.  The  plaintiff's  claim  is  I  for  money  paid  for  calls  ^u^t>\ 

rn  shares,  against  which  the  defendant  was  bouna  to  indemnify  gy  ^q.' 
plaintiff.  debtor. 

41.  The  phdntiff 's  daim  is  ;.  for  money  payable  under  ]£,  "d^iJ^^'^ 

»"*^*^-  Money  w- 

42.  The  plaintiff's  claim  is  I,  upon  a  policy  of  insurance  jJj^J^JJjJi" 
upon  the  life  of  X  F.,  deceased.  Life  policV. 

43.  The  plaintiff 's  claim  is  I.  upon  a  bond  to  secure  Monej  bond, 
payment  of  1,000/.,  and  interest. 

44.  The  plaintiff's  claim  is  /.  upon  a  judgment  of  the  Foreign 

Court,  in  the  Empire  of  Russia.  Judgmeiit 

45.  The  plaintiffs  claim  is  I.  upon  a  cheque  drawn  by  ®^"  ^'2b 
the  defendant.  ^  ' 

46.  The  plaintiff's  claim  is  Z.  upon  a  bill  of  exchange 
accepted  [or  drawn,  or  indorsed]  by  the  defendant. 

47.  The  plaintiff's  claim  is  I,  upon  a  promissory  note 
made  [or  indorsed]  by  the  defendant. 

48.  The  plaintiff's  claim  is  h  against  the  defendant  il.  B, 
as  acceptor,  and  against  the  defendant  (7. 1),  as  drawer  [or  indorser] 
of  a  bill  of  exchange. 

49.  The  plaintiff's  claim  is  U  against  the  defendant  as  Surety* 
surety  for  the  price  of  goods  sold. 

50.  The  plaintiff's  claim  is  Z.  against  the  defendant  .^.£. 
as  principal,  and  acainst  the  defendant  C.  D.  as  surety  for  the 
price  of  goods  sold  [or  arrears  of  rent,  or  for  money  lent,  or  for 
money  received  by  the  defendant  A.  £,,  as  traveller  for  the 
plaintiffs,  or^  d-c], 

51.  The  plaintiff's  claim  is  /.  against  the  defendant  as  ^l  credere 
a  del  credere  agent  for  the  price  of  goods  sold  [or  as  losses  under  *8«nt. 

a  policy]. 

52.  The  plaintiff's  claim  is  2.  for  calls  upon  shares.         Calls. 

53.  The  plaintiff's  claim  is  I,  for  crops,  tillage,  manure  Waygoing 
[or  (vt  may  be]  left  by  the  defendant  as  outgoing  tenant  of  a  croiw,  &c. 
farm. 

SECTION  in. 

IXDOBSSMENT  YOB  CoSTS,    &C. 

Add  to  the  abmx  Forms:— And  /.  for  costs;  and  if  the 

amount  claimed  be  paid  to  the  plaintiff  or  his  solicitor  within  four 
ddys  [or  if  the  writ  is  to  be  served  out  of  the  juriadicUon^  or  notice 
in  lieu  of  service  alUnced,  insert  the  time  for  appearance  limited 
bit  the  order]  from  the  service  hereof,  further  prcKseedings  will  iie 
stayed. 

As  to  this  indorsement,  see  0.  III.,  r.  7,  ant^^  p.  188. 

X  3 
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Aot  1875, 

Appz.  A. 

Partn. 

f.     4. 


Agent,  &c. 


ArbitrHtion. 


By  htiHhand 
and  wife. 


SECTION  IV.  (a). 
Damages  and  other  Claims. 

1.  The  plaintiff's  claim  is  for  damages  lor  breach  of  a  contract 
to  employ  the  plaintiff  as  trayeller. 

2.  The  plaintiff's  claim  is  for  damages  for  ivrongfiil  dismissal 
from  the  aefendant's  employment  as  traveller  [and  /.  for 
arrears  of  wages]. 

8.  The  plaintiff's  claim  is  for  damages  for  the  defendant's  wrong- 
fully quitting  the  plaintiff's  employment  ss  manager. 

4.  The  plaintiff's  claim  is  for  damages  for  breach  of  duty  as 
factor  [oTf  «£rc.]  of  the  plaintiff  [and  I.  for  money  receiYed  as 
factor,  (C'C.]. 

Appteutlccs.      5.  The  plaintiff's  claim  is  for  damages  for  breach  of  the  terms 
of  a  deed  of  apprenticeship  of  X.  Y.  to  the  defendant  [or  plaintiffl. 

6.  The  plaintiff's  claim  is  for  damages  for  non-compliance  with 
the  award  of  X.  Y. 

Assault,  &c.      7.  The  plaintiff's  claim  is  for  damages  for  assault  [and  false  im- 
prisonment, and  for  malicious  prosecution]. 

8.  The  plaiutiff*8  claim  is  for  damages  for  assault  and  false  im- 
prisonment of  the  plaintiff  C,  J). 

9.  The  plaintiff's  claim  w  for  damages  for  assault  by  the  defen- 
dant C.  A 

10.  The  plaintiff's  claim  is  for  damages  for  injuiy  by  the  defen- 
dant's negligence  as  solicitor  of  the  plamtiff. 

11.  The  plaintiff's  claim  is  for  damages  for  negligence  in  the 
custody  of  goods  [and  for  wrongfully  detoining  the  same]. 

12.  The  plaintiff's  claim  is  for  damages  for  negligence  in  the 
keeping  of  goods  pawned  [and  for  wrongfully  detainmg  the  same]. 

13.  The  plaintiff's  claim  is  for  damages  for  negligence  in  the 
custody  of  furniture  lent  on  hire  ^or  a  carriage  lent],  [and  for 
wrongfully,  &c.]. 

14.  The  plaintiff's  claim  is  for  damases  for  wrongfully  neglect- 
ing [or  refusing]  to  pay  the  plaintiff's  dieque. 

15.  The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  accept  the  plaintiffs  drafts. 

16.  The  plaintiff 's  claim  is  upon  a  bond  conditioned  not  to  carry 
on  l^e  trade  of  a 

17.  The  plaintiff's  claim  is  for  damsges  for  refusing  to  carry  the 
phuntiff's  goods  by  railway. 

18.  The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the 
plaintiff  by  railway. 


Againiit 
husband 
and  wife. 

fckilicitor. 


Bailment. 


Fledge. 


Hire. 


Banker. 


BilL 


Bond. 


Carrier. 


(f)  The  foniiB  lu  this  section  arc  not  numbered  in  the  schedule  to  the  Aot  of 
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19.  The  plaintiff's  cshum  is  for  damages  for  breach  of  duty  in  Aet  1875, 
and  about  tne  carriage  and  delivery  of  coals  by  railway.  Appx.  A. 

20.  The  niaintiff 's  claim  is  for  damages  for  breach  of  duty  in     '/*  r^' 
and  about  me  carriage  and  delivery  of  machineiy  by  sea. 

21.  The  plaintiff's  claim  is  for  damages  for  breach  of  charter-  charter- 
party  of  ship  ["Mary"].  party. 

22.  The  plaintiff's  claim  is  for  return  of  household  furniture,  Claim  for 
or,  &C.,  or  their  value,  and  for  damages  for  detaining  the  same.      ^^^.°' 

23.  The  plaintiff's  claim  is  for  wrongfully  depriving  plaintiff  of  oainages. 

goods,  household  furniture,  &c.  Damagea  for 

depriving  of 

24.  The  plaintiff 's  claim  is  for  damages  for  libeL  «oodB, 

25.  The  plaintiff's  claim  is  for  damages  for  slander.  Defiunation. 

28.  The  plaintiff's  claim  is  in  replevin  for  goods  MrrongfuUy  dis-  Distram. 
trained.  Replevin. 

27.  The  plaintiff's  claim  is  for  damages  for  improperly  dis-  WiongfUl 
training.  diatreaa. 

[This  Form  shall  be  sufficient  whether  the  distress  complained  qf 
he  wrongful  or  excessive^  or  irregular,  and  whether  the 
claim  he  for  damages  only,  or  for  double  value.] 

28.  The  plaintiff's  claim  is  to  recover  possession  of  a  house,  No.  EUeetiiient. 
in  street.     Or  of  a  farm  called  Blackacre,  situate 

in  the  parish  of  in  the  coimty  of 

29.  The  plaintiff's  claim  is  to  establish  his  titie  to  \hcre  describe  To  eatabliah 

property],  and  to  recover  the  rents  thereof.  ^*"®  *"* 

■^    ■'^     »'J»  recover 

[The  two  previous  Forms  may  he  cornbined.]  rente. 

30.  The  plaintiff's  claim  is  for  dower.  Dower. 

31.  The  plaintiff's  claim  is  for  damages  for  infringement  of  the  Finherj'. 
plaintiff's  right  .of  fishing. 

32.  The  plaintiff's  claim  is  for  damages  for  fraudulent  misre-  Fnud. 
presentation  on  the  sale  of  a  horse  [or  a  business,  or  shares,  or,  dx,] 

33.  The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepre- 
sentation of  the  credit  of  ^.  B, 

34  The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  Ooarantee. 
of  guarantee  for  A,  B, 

35.  The  plaintifi^s  claim  is  for  damages  for  breach  of  a  contract 
to  indemni^  the  plaintiff  as  the  defendant's  agent  to  distrain. 

36.  The  plaintiff^s  claim  is  for  a  loss  under  a  policy  upon  the  Iniurance. 
ship   "ISJojsI  Charter,"  and  freight  or  cargo  [or  for  return  of 
premiums]. 

[This  form  shall  he  sufficient  wfiethcr  tfie  loss  claimed  he  total 
or  partial.] 

37.  The  plaintiff's  claim  is  for  a  loss  under  a  policy  of  fire  insu*  Fira 
ranee  upon  house  and  furniture.  inaurance. 


Aa  to  the  distinction  in  practice  between  the  above  two  claims,  aee  GktihUl 
V.  Huhtsr^  M.  R.  14  Ch.  D.  492. 
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Aet  1876,      38.  The  plainti£rs  claim  is  for  damages  for  breach  of  a  contract 
Appz.  A.  to  insure  a  nouse. 

^B   4!'         ^'  ^®  plaintiff's  daim  is  for  damages  for  breach  of  coiitnu:t 
'     to  keep  a  house  in  repair. 


^d'tlr^t.       ^'  ^®  P^i'tiff's  daim  is  for  damages  for  breaches  of  covenants 
"*      °*°     contained  in  a  lease  of  a  farm. 

Medical  41.  The  plaintiff's  claim  is  for  damages  for  injury  to  the  pbuntiff 

man.  from  the  defendant's  negligence  as  a  medical  man. 

MischieToua      42.  The  plaintiff's  claim  is  for  damages  for  injury  by  the  defen- 
aiilmaL         dant's  dog. 

Negligence.  43.  The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff 
[oTf  if  by  husband  afid  vn/e,  to  the  plaintiff,  C.  B.]  by  the  negli- 
gent driving  of  the  defendant  or  his  servants. 

44.  The  plaintiff's  claim  is  for  damages  for  injurv  to  the  plaintiff 
while  a  passenger  on  the  defendant's  nulway  by  tne  negligenoe  of 
the  defendant's  servants. 

45.  The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff 
at  the  defendant's  railway  station,  from  the  defective  condition  of 
the  station. 

Lord  Camp-      46.  Tlie  plaintiff's  claim  is  as  executor  ot  A,  B,  deceased,  for 
bell »  Act.     (iftmagefl  for  the  death  of  the  said  A.  A,  from  injnries  received 

while  a  passenger  on  the  defendant's  railway,  by  the  negligence 

of  the  defendant's  servants. 

Promise  of       47.  The  plaintiff's  claim  is  for  damages  for  breach  of  promise  of 
marriage.      marriage. 

(^nf  48.  The  plaintiff's  claim  is  in  qiiare  imj)cdii  for 

Seduction.  ^^'  '^^  plaintiff's  claim  is  for  damages  for  the  seduction  of  the 
plaintiff's  daughter. 

50.  The  plaintiff's  claim  is  for  damages  for  breach  of  contract 
to  accept  and  pay  for  goods. 

Balenf  51.  The  plaintiff's  claim  is  for  damages  for  nou -delivery  [or 

good8.  short  delivery,  rrr  defective  quiJity,  or  oUier  breach  of  contract  of 

sale]  of  cotton  [pr^  ^.\ 

52.  Tlie  plaintiff's  claim  is  for  damages  for  breach  of  warranty 
of  a  horse. 

Sale  of  land.  53.  Thef  plaintiff 's  claim  is  for  damages  for  breach  of  a  contract 
to  sell  [or  purchase]  land. 

54.  Tlie  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  let  [or  take]  a  house. 

55.  The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  sell  [or  purchase]  the  lease,  with  goodwill,  fixtures,  and  stock 
in  trade  of  a  public-house. 

56.  Tlie  plaintiff's  claim  is  for  damages  for  breach  of  covenant 
for  title  [or  for  quiet  enjoyment,  or,  eft;.]  in  a  conveyance  of  land. 

Tr<>Hims8  to       57.  The  plaintiff's  claim  is  for  damages  for  wrongfally  entering 

^"'^'  the  plaintiff's  land  and  drawing  water  from  his  well  [or  cutting 

his  grass,  or  pulling  down  his  timber,  or  pullins  down  nis  fences, 

or  removing  his  gate,  or  using  his  road  w  patii,  or  eressing  his 
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field,  <yr  depositing  sand  there,  or  carrying  away  gravel  from  Act  1876, 
thence,  or  carrying  away  stones  from  his  river].  Appx.  A. 

58.  The  plaintiff's  claim  is  for  damages  for  wrongfully  taking     ^*^  V' 
away  the  support  of  plaintiff's  land  [or  house,  or  mine]. 

59.  The  plaintiff's  claim  is  for  damages  for  wrongfully  obstruct-  Support. 
ing  a  way  Q)ublic  highway,  or  a  private  way].  Way. 

60.  The  plaintiff's  claim  is  for  damages  for  wrongfully  diverting  Water- 
[or  obstructing,  or  polluting,  or  diverting  water  from]  a  water-  course,  ftc. 
course. 

61.  The  plaintiff's  claim  is  for  damages  for  wrongfully  dis- 
chardng  water  upon  the  plaintiff's  land  [or  into  the  plaintiff's 
mine]. 

62.  The  plaintiff's  claim  is  for  damages  for  wrongfully  obstruct- 
ing the  plamtiff's  use  of  a  well. 

63.  The  plaintiff's  claim  is  for  damages  for  the  infringement  of  Fa«tare. 
the  plaintia's  right  of  pasture. 

[This  Forvi  sliaXl  he  sufficient  whatever  the  nature  of  the  right  to 
jxistiirc  be,"] 

64.  The  plaintiff's  claim  is  for  damages  for  obstructing  the  Light 
access  of  light  to  plaintiff's  house. 

65.  The  plaintiff's  claim  is  for  damages  for  the  infringement  of  Sporting, 
the  plaintiff's  right  of  sporting. 

66.  The  plaintiff's  claim  is  for  damages  for  the  infringement  of  Patent, 
the  plaintiff's  xmtent. 

67.  The  plaintiff's  claim  is  for  damages  for  the  infringement  of  copyright, 
the  plaintiff's  copyright. 

68.  The  plaintiff's  claim  is  for  damages  for  wrongfully  using  [or  Trade  mark, 
imitating]  the  plaintiff's  trade  mark. 

69.  The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  Work, 
to  build  a  ship  [ar  to  repair  a  house,  dtr.]. 

70.  The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  employ  the  plaintiff  to  build  a  ship,  dr. 

71.  The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  crops,  Nuioance. 
cCh;.,  caused  by  noxious  vapours  from  the  defendant's  factory 

[or,  <£r.]. 

72.  Tlie  plaintiff's  claim  is  for  damages  from  nuisance  by  noise  Nuisance, 
from  the  defendant's  works  [or  stables,  or,  dr.] 

73.  The  plaintiff's  claim  is  for  damages  for  loss  of  the  plaintiff's  Inukeeiwr. 
goods  in  the  defendant's  inn. 

74.  Add  to'Indorsement : — 

And  for  a  mandamus.  MauOamus. 

75.  Add  to  Indorsement : — 

And  for  an  injunction.  Injunction. 

Add  to  IndorscniciU  tcJtere  claim  is  to  land,  or  to  establish  title,  or 
hoUi  .— 

76.  And  for  mesne  profits.  Menne 

77.  And  for  an  account  of  rents  or  arrears  of  rent.  S^jSari 

78.  And  for  breach  of  covenant  for  [repairs].  of  rent. 

Breach  of 
covenant. 
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Aot  1875, 
Appx.  A. 

ptn. 

88.  5,  6. 


SECTION  V. 
Probate. 


By  an  execu-      1.  The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the 

t4)rorleg«t«»p  day  of  of  C.   /T.,  late  of 

li  wK"^'"*^  gentieman,  deceased,  who  died  on 

solemn  form.  tl»e  day  of  , 

nud  to  have  the  said  will  established.     Tliis  writ  is  issued  against 

you  as  oiie  of  the  next  of  kin  of  the  said  deceased  [or  as  Hit  case 

uuty  br\. 


By  an 
executor  or 
legatee  of  a 
fonner  will, 
or  a  next  of 
kin,  &c,  of 
the  deceased 
Heeking  to 
obtain  tlie 
revocation  of 
a  probate 
granted  in 
commou 
form. 

By  an 
executor  or 
legatee  of  a 
will  when 
letters  of 
Administra- 
lion  have 
l)een  granted 
UM  in  an 
intestacy. 

By  a  ]ien>on 
cluiniuig  a 
Kruiit  of 
udministra- 
tion  as  a 
next  of  kin 
of  tlie 
deceased, 
but  whose 
interest  aa 
next  of  kill ' 
is  disputed. 


2.  The  plaintiff  claims  to  be  executor  of  the  last  will  dated  tlio 

day  of  of  (7.  D.,  late  of 

gentleman,  deceased,  who  died  on 
the  day  of  , 

and  to  have  the  probate  of  a  pretended  will  of  the  said  deceased, 
dated  the  day  of  revoked. 

This  writ  is  issued  against  you  as  the  executor  of  the  said  pre- 
tended will  [or  as  the  case  may  ftr]. 

3.  The  plaintiff  claims  to  be  the  executor  of  the  last  will  of 
C,  />.,  late  of  gentleman,  deceased,  who 
died  on  the  day  of  , 
dated  the                          day  of 

The  plaintiff  claims  that  the  srant  of  letters  of  administration 
of  the  personal  estate  of  the  saicT deceased  obteined  by  you  should 
be  revoked,  and  probate  of  the  said  will  granted  to  him. 

4.  The  plaintiff  claims  to  be  the  brother  and  sole  next  of  kin  of 
C.  />.,  of  gentleman,  deceased,  who 
died  OQ  the                                       day  of 

intestate,  and  to  have  as  such  a  grant  of  administration  to  the 
personal  estate  of  the  said  intestate.  This  writ  is  issued  against 
you  because  you  have  entered  a  caveat,  and  have  alleged  that  you 
are  the  sole  next  of  kin  of  the  deceased  [or  as  Uic  case  may  &e]. 


As  to  these  indorsements  iu  Probate  actions,  see  0.  III.,  r.  5, 
aiUCf  p«  188. 


SECTION  VI. 
Admiralty.  . 

Damage  to         !•  Th®  plaintiffs  as  owners  of  the  vessel  "  Mary,"  of  the  port  of 
vessel  by  ,  claim  1000/.  against  the  brig  or  vessel  ''Jane'*  for 

vulliaiou.       damage  occasioned  by  a  colhsion  which  took  place  in  the  North 
Sea  in  the  month  of  May  last. 

2.  The  plaintiffs  as  owners  of  the  car^o  laden  oo  board  the  vessel 
**  Mary,"  of  the  port  of  claim  £  against  the 

vessel  "Jane,"  for  damage  done  to  the  said  cargo  in  a  oollision  in 
the  North  Sea  in  the  month  of  May  last 

[The  t\oo previous fotiM  vmy  be  coinhined,'] 


Damage  to 
cargo  by 
culGsiou. 
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3.  The  plaintiff  as  owner  of  goods  laden  on  board  the  veaael  Aot  1876, 
"Mary,"  on  a  voyage  from  LiBiM)n  to  England,  claims  from  the  Appz.  A. 
owner  of  the  said  vessel  H                  for  damage  done  to  the  said  Pt.  II« 
goods  during  such  voyage.  s.  6. 

4.  The  plaintiff  as  sole  owner  of  the  vessel  "  Mary,"  of  the  port  ^^^  ^ 
of  ,  claims  to  have  possession  decreed  to  him  of  the  said  otfa^rwife. 
vesseli  In  catuias  of 

lK>eM08ioil. 

5.  The  plaintiff  claims  possession  of  the  vessel  ''Mary,"  of  the 
port  of  ,  as  owner  of  48-64th  shares  of  the  said  vessel  againet 
C.  JD.,  owner  of  16-(>4th  shares  of  the  said  vessel. 

6.  The  plaintiff  as  part  owner  of  the  vessel  "Mary,"  claims 
against  C.  D. ,  part  owner  and  his  shares  in  the  said  vessel,  £ 

as  part  of  the  earnings  of  the  said  vessel  due  to  the  plaintiff. 

7.  The  plaintiff  as  owner  of  48-64th  shares  of  the  vessel ' '  Mary, " 
of  the  port  of  ,  claims  possession  of  the  said  brig  as  against 
C,  2>.,  the  master  thereof. 

8.  The  plaintiff  under  a  mortgage,  dated  the  day  of 
claims  against  the  vessel  *'  Mary,'*  £           ,  being  the  amount  of 
his  mortgage  thereon,  and  £           for  interest. 

9.  The  plaintiff  as  assignee  of  a  bottomry  bond,  dated  the 

day  of  ,  and  granted  by  C  />.,  as  master  of  the  vessel 

*'  Mary,"  of  the  port  of  ,  to  A.  B.,  at  iSt  Thomas's,  in 

the  West  Indies,  claims  £  against  the  vessel  **  Mary,"  and 

the  cargo  laden  thereon. 

10.  The  plaintiff  as  owner  of  24-64th  shares  of  the  vessel  By  u  \wTt 
'*Mary,"  being  dissatisfied  with  the  management  of  the  said  owner  nf  the 
vessel  by  his  co-owners,  claims  that  his  co-owners  shall  give  him  ^*-'**^^' 

a  bond  in  £  for  the  value  of  the  plaintiff's  said  shares  in  the 

said  vesseL  ' 

11.  The  plaintiffs  as  owners  of  the  derelict  vessel  "Mary,"  of 
the  port  of  ,  claim  to  be  put  in  possession  of  the  said 
vessel  and  her  caigo. 

12.  The  plaintiffs  as  the  owners,  masters,  and  crew  of  the  vessel  By  salvurH. 
"  Caroline,''  of  the  port  of  ,  claim  the  sum  of  £ 

for  salvaee  services  performed  by  them  to  the  vessel  "  Mary,"  off 
the  Goo^ein  Sands,  on  the  day  of 

13.  The  plaintiffs  as  owners  of  the  steam- tug  "Jane,"  of  the  port  ClAim  for 
of  ,  claim  £  for  towage  services  performea  by  towugc. 
the  said  steam-tug  to  the  vessel  "Maiy,*^on  the  day  of 

• 

14.  The  plaintiffs  as  seamen  on  board  the  vessel  "  Mary,"  claim  Seamon'M 
£  for  wages  due  to  them,  as  follows  (1),  the  mate  30/.  wageM. 
for  two  months'  wages  from  the  day  of 

15.  The  plaintiffs  claim  £  for  necessaries  supplied  to  the  For 
vessel  "Mary,"  at  the  port  of  Newcastle-on-Tyne,  delivered  on  neuwiiaries. 
the                   day  of                  and  the  day  of  , 


Aet  1S7S, 

^^j^  SECTION  VIL 

'■''■  SPECIiL   iKtXMUlBMEirTS. 

BpscLal  ^-  "^^  pUintiff'B  claim  ii  for  tbe  price  of  gooda  sold.     His 

fnrinrM.         following  ue  tbe  pwUoulart  ;— 
o'ni^iii'^     1873-3Irt  Deoeinb«r.— 

Rules.    "  £   t.     A 

BklftDce  ol  acoonnt  for  butcher's  meat  to  thia 

date 3J  10    0 

1874— let  January  to  31rt  March.— 

Butcher*!  meat  anpplied        .       ,       .    .    74    5    0 

108  15    0 
1874-lBtFebraary.-Paid       .       .        .       .    45    0    0 

Balance  due  .     61  IJj    0 

2.  The  plaintiff's  claim  ia  against  tbe  defendant  J.  B.  aa 
principal,  and  agaiost  the  defendant  C.  J),  aa  sure^,  for  the  price 
of  goods  sold  to  A.  S.     The  foUowiog  nre  the  particulars  :  — 

I8T4.— 2nd  February.  Guarantee  by  C.  D.  of  the  price  of 
woollen  goodi  to  be  aupplied  to  A.  B. 

£  s.    d. 
2nd  February— To  goods       .       .  .    47  15    0 

3rd  March-To  goods  .        ..   105  14    0 

17th  March— To  goods 14  IZ    0 

Sth  April— To  good* .       .       .  ...WOO 


The  plaintiff's  claim  is  against  the  defendant,  as  maker  of  a 

note.     The  following  are  the  particulars  : — 

Promissory  note  for  250'..  dated  let  January,  1S74,  made  by 
defendant,  payable  four  months  after  date. 


4.  The  plaintiff's  claim  is  against  tbe  defendant  A.  B.  as 
acceptor,  and  against  tbe  defendant  C.  D.  as  drawer,  of  a  bill  of 
EMhange,     The  following  are  th?  ii»rtii;HUrit ;  — 

Jiill  1.1  e\di.-.iHie  l\.i  MIL.  Jal^d  Ut  .la.ujiiry.  1&71,  ilra^a  \.y 
defendant  V.  IL  upon  and  acceptud  by  tba  dufcndoat  A.  ll.. 
Ijayablo  three  uiontns  otter  date, 


.'i,  Tbe  plaintiETs  claim  is  for  principal  and  interest  due  npoa  a 
bond.     I'be  following  are  the  particulars  : — 

Bond  diit«d  lat  January,  1S73.  Condition  forpaymentof  \<M. 
on  tbe  2Gth  December,  1873. 
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6.  The  plamtifif*8  claim  is  for  principal  and  interest  due  under  Aot  1875, 

a  covenant.    The  following  are  tne  particulars  : —  Appz.  A. 

Deed  dated                   ,  covenant  to  pay  100/.  and  interest.  .a 

Principal  due       « 80 

Interest 


SECTION  VIII. 

Indorsements  of  Character  of  Parties. 

The  plaintifiTs  claim  is  as  executor  [or  administrator]  of  C.  D,,  Executon 
deceased,  for,  dx. 

The  plaintiffs  claim  is  against  the  defendant  A.  B.,  as  executor 
[ar,  d'c]  of  C.  Z>.,  deceased,  for,  ikc. 

The  plaintiff Vclaim  is  against  the  defendant  J.  B.,  m  executor 
of  X  Y, ,  deceased,  and  against  the  defendant  C.  2>. ,  in  his  personal 
capacity  for,  dx. 

The  claim  of  the  plaintiff  C.  D.iasM  executrix  of  X.  Y,  deceased,  HuabMid 
and  the  claim  of  the  plaintiff,  ^.  ^.  as  her  husband,  for  .  ^^^  ^^* 

The  claim  of  the  plaintiff  is  against  the  defendant  C.  D.,  as 
executrix  of  ,  deceased,  and  against  the  defendant 

A.  B.f  as  her  husband,  for 

The  plaintiff's  claim  is  as  trustee  under  the  bankruptcy  of  .^.  ^.  Trastco  in 
for  ^  bankruptcy. 

The  plaintiff's  claim  is  against  the  defendant  as  trustee  under 
the  bauKruptcy  of  A,  if.,  for 

The  plaintiff's  claim  is  as  [or  The  plaintiff 's  claim  is  against  the  Trustees, 
defendant  as]  trustee  under  the  ivill  of  A.  B,  [ar  under  tne  settle- 
ment upon  the  marriage  of  A.  B.  and  X  Y,,  his  wife]. 

The  plaintiff's  claim  is  as  public  officer  of  the  Bank,  for  Public 

ofllcer. 

The  plaintiff's  claim  is  against  the  defendant  as  public  officer 
of  the  Bank,  for 

The  plaintiff's  claim  is  against  the  defendant  A.  B.  as  principal, 
and  against  the  defendant  C,  I),  as  public  officer  of  the 
Bank,  as  surety,  for 

The  plaintiff's  claim  is  against  the  defendant  as  heir-at-law  of 
A,  B,,  deceased. 

The  plaintiff's  claim  is  against  the  defendant  C,  D,  as  heir-at-  Heir  and 
law,  and  against  the  defenaant  E,  F»  as  devisee  of  lands  under  the  devisee, 
will  of  i4.  A 

The  plaintiff's  claim  is  as  well  for  the  Queen  as  for  himself  for  Q^i  tam 

action. 

The  forms  in  Section  VIII.  are  prescribed  by  0.  III.  r.  4,  aiUe, 
p.  187.  As  to  describing  by  indorsement  the  character  in  which 
parties  tilling  a  representative  capacity  sue  or  are  sued,  see  Ibid. ; 
and  in  probate  actions.  Ibid. ,  r.  5.  And  see,  as  to  suits  by  or 
against  trustees,  executors,  administrators,  marri^  women,  and 
infants,  0.  XVI.,  rr.  7,  8,  aiUc,  p.  230, 


474 


FORMS— NOTICES,  &C. 


Appendix 

B. 

Ko.  1. 


APPENDIX  (B). 


KOnCES.  ftc. 


Xotlce  by 
defendant  to 
third  jiarty. 


Contribu- 
tiuu. 


In  deinniiy. 


In  the  High  Court. 
Queen*!  Bench  Diviaion. 


Form  1. 

187    •     [Here put  the  UtUr  and  7iufnher.] 
Notice  filed  .  187    • 


Between  A.  B,,  Pkintiff; 
and 

C.  2>.,  Defendant. 
To  Mr.  X.  Y. 

Take  notice  that  this  action  has  been  brought  by  the  plaintifTf 
a^nat  tiie  defendant  [as  surety  for  Af,  N.^  upon  a  bond  con- 
ditioned for  payment  of  2000^  and  interest  to  the  plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from  yon 
to  the  extent  of  ooe  half  of  any  sum  which  the  plaintiff  may 
recover  against  him  on  the  ground  that  you  are  (his  co-surety 
under  the  said  bond,  or,  also  surety  for  the  said  M,  N,,  in  respect 
of  the  said  matter,  under  another  bond  made  by  you  in  favour 
of  the  said  plaintiff,  dated  the  day  of  ,  a.d. 

)]. 
Or  [as  acceptor  of  a  bill  of  exchange  for  500/.   dated  the 

day  of  ,  A.D.  ,  draw^n  by  vou  before  [Tupoo] 

and  accepted  by  the  defendant,  and  payable  three  months  after 

date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability 
under  the  said  bill,  on  the  ground  that  it  was  accepted  for  your 
acconunodation. 

Or  [to  recover  dama^  for  a  breach  of  a  contract  for  the  sale 
and  ddivery  to  the  plaintiff  of  1000  tons  of  coal. 

The  defendant  damis  to  be  indemnified  by  you  against  liabili^ 
in  respect  of  the  said  contract,  or  any  breach  thereof,  on  the 
ground  that  it  was  made  by  him  on  your  behalf  and  as  your 
agent.] 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiff's  daam 
in  this  action  as  against  the  defendant  C.  D.,  you  must  cause  an 
appearance  to  be  entered  for  you  within  eight  days  after  service 
01  this  notice. 

In  default  of  your  so  appearinff,  you  will  not  be  entitled  in  any 
future  prooemlinff  between  the  defendant  C  D,  and  yourself  to 
dispute  the  valicSty  of  the  judgment  in  this  action,  whether  ob- 
tained by  consent  or  otherwise. 

(Signed)       R  T. 
Or, 

X.  r.. 

Solicitor  for  the  defendant^ 
£,  T. 
Appearance  to  be  entered  at 
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This  form  is  prescribed  by  0.  XVL,  r.  18,  aiUCf  p.  240.  Aot  1876t 

As  to  the  determinatioii  of  questions  as  against  third  parties,   Appx.  B. 

the  form  and  service  of  notice  to  them,  their  appearance  tnereon,  Vos. 

and  consequences  of  default,  see  O.  XVL,  rr.  17 — 21,  aiUe,  pp. 

237  to  24],  and  notes  thereto. 
As  to  the  place  for  entering  an  appearance,  see  0.  XII.,  ante, 

pp.  210  to  215,  and  notes  thereto. 


Form  2. 


187    .    [Ilere  put  the  UUer  a7ui  nu7nierA  OoixteMion 


In  the  High  Court.  3^^.^! 

Queen  s  Bench  Division. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.f  Defendant. 

The  plaintiff  confesses  the  defence  stated  in  the  paracraph 
of  the  defendant's  statement  of  defence  [or,  of  the  defendanVs 
further  statement  of  defence]. 


This  form  is  prescribed  by  0.  XX.,  r.  3,  aniej  p.  263. 
As  to  when  plaintiff  may  deliver  a  confession  of  defence,  see 
IbicL 


Form  3. 


187    .     [Here  put  the  letter  aiid  number.]  Notice  in 

In  the  High  Court  of  Ju.tice.  me'Lfof""'- 

Division.  elaiiu. 

Between  A,  B,,  Plaintifl^ 

and 
C.  D.,  Defendant. 

The  particulars  of  the  plaintiff^s  complaint  herein,  and  of  the 
relief  and  remedy  to  which  he  claims  to  be  entitled,  appear  by  the 
indorsement  upon  the  writ  of  summons. 


This  form  is  prescribed  by  0.  XXI.,  r.  4,  ante,  p.  266. 
As  to  when  it  may  be  used,  see  IMd. 


FOBM  4. 


"To  the  within-named  X.  Y.  Indorse- 

"Take  notice  that  if  you  do  not  appear  to  the  within  counter-  ment  on 
chiim  of  the  within-named  C.  D.  within  eight  days  from  the  service  JJS^cimntei^ 
of  this  defence  and  counter-claim  upon  you,  you  will  be  liable  to  claim  to  be 
have  judgment  given  against  you  in  your  absence.  served  on 

"  Appearances  are  to  be  entered  at  ."         ^^^  ^^' 


This  form  is  prescribed  by  0.  XXII.,  r.  6,  ante,  p.  269. 

As  to  counter-claimiDg  against  other  persons  th£i  the  plaintiff, 
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Act  1876,   see    O.    XXII.,   rr.   5—10,   antCf   pp.  268   to    270,   and  notes 

Appz.  B.   thereto. 

Kof.  4 — 7.     As  to  the  place  for  entering  an  appearance,  see  0.  XIL,  afUCj 
p.  210,  el  scq.f  and  notes  thereto. 


Form  5. 


Notice  of  In  the  High  Court  of  Justice.  1875.    B.  Ko. 

ir<S',lrt.  Q-  B-  DiviBioQ. 

A.  B,  V.  C.  D. 

Take  notice  that  the  defendant  has  paid  into  Court  £  , 

and  says  that  that  sum  is  enough  to  satisfy  the  plaintiff's  claim 
[or  the  plaintiff's  claim  for,  dr.]. 

To  Mr.  X  r., 

the  Plaintirs  Solicitor. 

Z., 

Defendant's  Solicitor. 


This  form  is  prescribed  by  0.  XXX.,  r.  2,  a?i/e,  p.  288. 
As  to  payment  into  Court,  see  0.  XXX.,  anUt  p.  287,  et  9eq.^ 
and  notes  thereto. 


Acceptance  FoBH  6. 

nf  HUin  piiifl 

into  court         In  the  High  Court  of  Justice.  1875.    B.  No. 

Q.  B.  Division. 

A.  B.  V.  C.  D, 

Take  notice  that  the  plaintiff  accepts  the  sum  of  £  paid 

by  you  into  Court  in  satisfaction  of  the  claim  in  respect  of  which 
it  is  paid  in. 


This  form  is  prescribed  by  0.  XXX.,  r.  4,  aii^,  p.  289. 
As  to  payment  out  of  Court  to  plaintiff  of  money  paid  in  by 
defendant,  see  Ibid,,  rr.  3,  4. 


tones. 


Form  7. 

Form  of  In  the  High  Court  of  Justice.  1874.    B.  Xo. 

interroga-  Division. 

Between  A,  B,,  Plaintifl^ 

and 
C.  2>.,  E,  F.,  and  G.  if.,  Defendsmta. 
Interro^tories  on  behalf  of  the  above-named  [plaintiff  or  defen- 
dant, C,  3.]  for  the  examination  of  the  above-named  [defendanta 
E.  F.  und  G,  H,^  or  plaintiff]. 

1.  Did  not,  &c. 

2.  Has  not,  &c. 
ftc.         &c,         &C. 

The  defendant  E.  F»  is  required  to  answer  the  in- 

terrosatories  numbered       • 
The  de&ndant  G,  H,  is  required  to  answer  the  in- 

tenx>gatorieB  numbered       » 
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This  fonn  is  presoribed  by  O.  XXXI.,  r.  3,  anUi,  p.  29*2.  Aet  1876» 

As  to  discovery  by  interrogatories,  see  O.  XXXI.,  rr.  1 — 10,  20,    Appx.  B. 

23,  ante,  pp.  290  to  296,  302,  303,  and  notes  thereto.  Kos.  8,  9. 


Form  8. 


In  the  High  Court  of  Justice.  1874.    B.  No.      Form  of 

Division.  aiiHwer  to 

Between  A.  L\,  Plaintiff,  tSriS^" 

and 
C\  />.,  i*.  F.,  and  G,  11. ,  Defendants. 

The  answer  of  the  above-named  defendant  E.  F.  to  the  inter- 
rogatories  for  his  examination  by  the  above-named  plaintiff. 
In  answer  to  the  said  interrogatories,  I,  the  aboye-n^med  E,  F., 
make  oath  and  say  as  follows :  — 


This  form  is  prescribed  by  0.  XXXI.,  r.  7,  ante,  p.  295. 
'   As  to  answers  to  interrogatories,  see  0.  XXXI.,  rr.  6—10,  anU, 
p.  295  to  296,  and  notes  thereto. 


Form  9. 


In  the  High  Court  of  Juatioe.  1874.    B.  No.     Form  of 

Division.  affldaTit  M 

Between  A,  B.,  Plaintiff,  ^^^gS"- 

and 
C.  D,,  Defendant. 

I,  the  above-named  defendant  C.  />.,  make  oath  and  say  »s 
follows : — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to 
the  matters  in  questioo  in  this  suit  set  forth  in  the  first  and  second 
parts  of  the  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second 
part  of  the  said  first  schedule  hereto. 

3.  That  [here  state  upon  what  grounds  the  objection  is  made,  and 
verify  tJie  facts  as  far  as  may  be], 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  suit  set  forth 
in  the  second  schedule  hereto. 

5.  The  last-mentioned  documents  were  last  in  my  possession  or 
power  on  [state  when]. 

6.  That  [here  state  what  has  become  of  the  last-meiUioncd  documents, 
and  in  wJiose  possession  they  now  are]. 

7.  According  to  the  b^t  of  mv  knowledge,  information,  and 
belief,  I  have  not  now,  and  never  had  in  my  possession,  custody, 
or  power,  or  in  the  possession,  custody,  or  power  of  my  solicitors 
or  agents,  solicitor  or  agent,  or  in  the  possession,  custody,  or 
power  of  any  other  person  or  persons  on  my  behalf,  any  deed, 
account^  book  of  account^  voucher,  receipt,  letter,  memorandum. 
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Aet  1875,  pAp^f  or  writing,  or  any  copy  of  or  extract  from  any  sach  doca- 

Appz.  B.  ment,  or  any  ot&or  document  whatBoever,  relating  to  the  matten 

Hot.  9 —    in  question  in  this  suit,  or  any  of  them,  or  wherein  any  entry 

10a.       has  been  made  relative  to  such  matters,  or  any  of  them,  other 

than  and  except  the  documents  set  forth  in  the  said  Grst  and 

second  schedules  hereto. 


This  form  is  prescribed  by  0.  XXXI.,  r.  13,  ante,  p.  299. 
As  to  discovery  and  inspection  of  documents,  see  O.  XXXI.,  rr. 
11—22,  arUCj  pp.  299  to  303,  and  notes  thereto. 


produoo 
dutiUiuentfl. 


Form  10. 

Form  of  I&  the  Hifi^  Court  of  Justice, 

notice  to  Q.  B.  Division. 

A.  B.  V.  (7.  D. 

Take  notice  that  the  [plaintiff  ar  defendant]  requires  you  to  pro- 
duce for  his  inspection  the  following  documents  referred  to  in  your 
[statement  of  claim,  or  defence,  or  affidavit,  dated  the  day 

of  ,  A.D.  ]. 

[Describe,  documents  required.] 

X.  r., ' 

Solicitor  to  the 
ToZ., 
Solicitor  for 

This  form  is  prescribed  by  O.  XXXI.,  r.  15,  ante,  p.  301.      See 
next  form. 
As  to  this  notice,  see  0.  XXXL,  rr.  14,  15,  ante,  pp.  300,  901. 


Form  B.  10a. 

Notice  to      Itt  ^^^  High  Court  of  Justice.  13    .  No.     . 

pitHiuce  Division. 

fee"®™!  Between  ,  Plaintiff, 

^«^™>-  and 

,  Defesdant. 

Take  notice,  that  you  are  hereby  required  to  produce  and  show 
to  the  Court  on  the  trial  of  tliis  action  all  books,  papers,  letters, 
copies  of  letters,  and  other  writings  and  documents  in  your 
custody,  possession,  or  power,  containing  any  entiy,  memorandnm, 
or  minute  relating  to  the  matters  in  question  in  this  action,  and 
particularly 

Dated  tiie  day  of  ,  18    • 

To  the  above-named      )     (Signed) 

C  agent    for 

h    solicitor    or  agent    ;     solicitor  for  the  above-named 


See  s.  119  pf  the  C.  L.  P.  Act,  1852. 
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FOBM  11. 

In  the  Hieh  Court  of  Jnstice. 
Q.  B.  DiviBion. 

A,  B,  V.  C.  D. 


Aet  1876, 

Appx.  B. 

Vol.  11, 

12. 


Take  notice  that  you  can  inspect  the  doouments  mentioned  in  f<^  of 
your  notice  of  the  day  of  a.d.  [except  the  ?2,c\^^^J.^' 

deed  numbered  in  that  notice]  at  my  office  on  Thunday  menta. 

next,  the  instant,  between  the  hoius  of  12  and  4  o'clock. 

Or^  that  the  [plaintiff  or  defendant]  objects  to  give  you  in- 
spection of  the  documents  mentioned  in  your  notice  of   the 
day  of  A.D.  ,  on  the  ground  that  [staU  the 

ffround]: — 

This  form  is  prescribed  by  0.  XXXL,  r.  16,  anUf  p.  901. 


Form  12. 


In  the  High  Court  of  Justice. 

Division. 


A,  B,  V.  C.  1), 


Form  of 
notice  tu 
admit 
documents. 


Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause  pro- 
poses to  adduce  in  evidence  the  several  documents  hereunder 
specified,  and  that  the  same  may  be  inspected  by  the  defendant 
[or  plaintiff],  his  solicitor  or  agent,  at  ,  on   .  , 

between  the  hours  of  ;   and  the  defendant  [or 

plaintiff]  is  hereby  required,  within  forty-eight  hours  from  the 
last-mentioned  hour,  to  admit  that  such  of  the  said  documents  ^ 
as  are  specified  to  be  originals  were  respectively  written,  signed, 
or  executed  as  they  purport  resi)ectively  to  have  been  ;  that  such 
as  are  specified  as  copies  are  true  copies  ;  and  such  documents  as 
are  stated  to  have  been  served,  sent,  or  delivered,  were  so  served, 
sent,  or  delivered,  respectively ;  saving  all  just  exceptions  to  the 
adjlhissibility  of  all  such  documents  as  evidence  in  this  cause. 

Dated,  &c 

To  K  F.f  solicitor  [or  agent]  for  defendant  [or  plaintiff]. 

O,  *J7.,  solicitor  [or  agent]  for  plaintiff  [or  defendant]. 

[Here  describe  the  documents,  the  manner  of  doing  which  may  he  as 

follows : — ] 

Originals. 


Deacriptlon  of  Documents. 


Deed  of  covenant  between  A.  B.  and  C.  D.  first  part,  and 

E.  F.  second  part 

Indenture  of  lease  fh)m  A,B.iQC,D. 
Indenture  of  release  between  A,B.,C,D.  first  part,  &c.    . 
Letter,  defendant  to  plaintiff       .       .  ... 

Policy  of  insurance  on  goods  by  ship  "Isabella,"  on 

voyage  trota  Oporto  to  London 

Memorandum  of  agreement  between  C.  £).,  captain  of  said 

ship,  and  K.  F.   » 

Bill  of  Exchange  for  £100  at  three  months,  drawn  Xx^A.B. 

on  and  accepted  by  C  D.,  indorsed  by  K,  F,  and  0.  H, 


Dates. 


Janiury  1, 1S48. 
February  1, 1848. 
Febniary  2, 1848. 
March  1, 1848. 

December  3, 1847. 

January  1, 1848. 

May  1, 1849. 
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Aet  1875, 
Appz.  B. 
Vol.  lu- 
ll 


Copies. 


Description  of  Documentfl. 


Register  of  baiitlmn  ot  A.  D.  in  ' 

tn«  imriMh  o\X.        .        .        .  i 

Letter— piai II tiff  to  defendant    .  ' 

Notice  to  produce  pajiers   . 


Reconl  of  a  JudgintMit  of  tlie 
Court  of  Queen's  lk*nuii  in  an 
action,  J.  S.  v.  /.  N. 

Letters  Patent  of  King  Charlefl  IL  | 
in  tlie  Ruiis  ChaiHsl         .        .  I 


Dates. 


Original  or  Dnplieaite 
iterved,  sent,  «)r 

delivenwl,  when,  ho» 
and  l»y  whom. 


Januanr  1, 1S48. 
February  1. 1S48. 

March  1, 1848. 


Trinity  Term,  10th 
Vict  . 

January  1, 1680.    . 


Sent  by  General  rm^t, 
Feliruary  2,  1S4S. 

Serve<l  Mareh  S,  ]S4.«;. 
on  defendan  t '^  att<  tf- 
uey  by  E.  F.,ut 


This  form  is  prescribed  by  0.  XXXIL,  r.  3,  ante,  p.  304. 
As  to  admissions,  and  notice  to  admit,  see  O.  XaXII.,  an/^*. 
pp.  303,  304,  and  notes  thereto. 


Form  13. 


^o'^nVui      la  the  High  Court  of  Justice. 
*  Division. 


1873.     R  No. 


case. 


Between  A,  li.,  Plaintiff, 

and 
C.  D.f  and  others,  Defendants. 

Set  down  for  argument  the  special  case  filed  in  this  action  on 
the  day  ,  187  . 

X,  Y.,  solicitor  for  • 


This  form  is  prescribed  by  O.  XXXIV.,  r.  5,  anU^  p.  307. 
As  to  stating  (iuestions  of  law  by  special  case,  see  0.  XXXFV., 
aiitCf  p.  306,  and  notes  thereto. 


Form  of 
notice  of 
trial. 


Form  14. 

In  the  High  Court  of  Justice. 

Division. 

A.  B.  V.  C.  2>. 

Take  notice  of  trial  of  this  action  [or  of  the  issues  in  this  action 
ordered  to  be  tried]  by  a  judge  and  jury  [or  as  (he  ease  viay  be]  in 
Middlesex  [or  as  Ute  case  iiiay  bc\  for  the  day  of 

next. 

X  Y,^  plaintiff's  solicitor  [or  as  the  case  may  h€\. 

Dated 

To  Z.,  defendant's  solicitor  [o7*  as  the  ease  may  he]. 
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This  form  is  prescribed  by  O.  XXXVL,  r.  8,  ante^'p.  321.  Aet  1875, 

As  to  notice  of  trial,  and  the  trial  of  actions,  see  0,  XXXVL,    Appx.  B. 

ante,  p,  S17,  et  seq,,  and  notes  thereto.  Hos.  14 — 

16. 


Form  15^  Fonuofcer- 

30th  November,  1876.  1876,    No.      *»S^*« «' 

In  the  High  Court  of  Justice,  tS?by  a 

Division,  jniy. 

Between  A,  B.,  Phiintiff, 

and 
C,  D,,  Defendant. 

I  certify  that  this  action  was  tried  before  the  Honourable  Mr. 
Justice  and  a  special  jury  of  the  county  of  , 

on  ti^e  12th  and  13th  days  of  November,  1876. 
The  jury  found  [staUi  findinffs]. 

The  Judge  directed  that  judgment  should  be  entered  for  the 
plaintiff  for  I,  with  costs  of  summons  [or  as  the  case  may  bf], 

A.  A, 
[Title  of  officer,] 

This  form  is  prescribed  by  O.  XXXVL,  r.  24,  anU,  p.  328. 
As  to  the  entry  of  judgment,  see  0.  XLI.,  antCj  p.  361, 


Form  16. 

In  the  Hich  Court  of  Justice.  AffiOavit 

Probate  Division.  ofBcripts. 

Between  A,  B. ,  Plaintiff, 
and 
C,  2>.,  Defendant. 

If  A,  B.t  of  ,  in  the  county  of 

,  party  in  this  cause,  make  oath  and  say,  that 
no  paper  or  parchment  writing,  beins  or  purporting  to  be,  or 
having  the  f<)rm  or  effect  of  a  wul  or  cc^cil  or  other  testamentary 
disposition  of  E,  F.,  late  of  ,   in  the  county  of 

,  deceased,  the  deceased  in  this  cause,  or  being  or 
purporting  to  be  instructions  for,  or  the  draft  of,  any  will,  codicil, 
or  testamentary  disposition  of  the  said  £,  F,,  has  at  any  time, 
either  before  or  since  his  death,  come  to  the  hands,  possession,  or 
knowledge  of  me,  this  deponent,  or  to  the  hands,  possession,  or 
knowledge  of  my  solicitors  in  this  suit,  so  far  as  is  known  to  me, 
this  deponent,  save  and  except  the  true  and  original  last  will  and 
testament  of  the  said  deceased  now  remaining  in  the  principal 
registry  of  this  court  [or  hereunto  annexed,  or  as  ike  case  may  be], 
the  said  will  bearing  date  the  dsy  of 

18  [or  as  the  case  may  he\  alSo  save  and  except  [here  add  the  dates 
and  particulars  of  any  other  testam^entary  papers  of  which  the  deponent 
lias  any  knmoledge], 

(Signed)  A,  B, 

Sworn  at  on  the  day  of  18    . 

Before  me, 

[Person  authorized  to  administer  oaths  under  the  Act.] 
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Aot  1876, 

Appz.  S. 

Vm.  16— 

19. 


As  to  this  form,  see  0.  XXI.,  r.  2,  mtUt,  p.  266. 
It  is  not  ezpreasly  referred  to  in  Any  of  the  rales. 


Form  17. 


Notice  of 
mutioii. 


In  the  High  Court  of  Justice. 

Division. 


18    .  No. 


Between 


ftnd 


,  Plaintiff; 


,  Defendant. 
Take  notice,  that  the  Court  will  be  moved  on 

day  the  day  of  i  18    ,  at 

o'clock  in  the  forenoon,  or  so  sood  thereafter  as  counsel  can  be 
heard,  by  that  • 

Dated  the  day  of  ,  18    . 

(Signed) 

of  ,  agent    for  , 

solicitor   for  the 
To  

See  O.  LIIL,  aiiUf  p.  39& 


Form  18. 


Notice  of 

entry  of        In  the  High  Court  of  Justice. 

demurrer  for  Division. 

aiiKument.  Between 


18    . 


and 


,  Plaintifi: 


,  Defendant. 
Take  notice,  that  I  have  this  day  entered  for  aryj^ument  the 
demurrer  of  the  to  the  in  this  action. 

Dated  the  day  of  ,  18    . 

(Signed) 

of  ,  agent    for  , 

solicitor    for  the 
To  

Bee  0.  ZXVIII.,  r.  6,  atUe,  p.  281. 


Notice  of 

cll^con- 

tiaoance. 


Form  19. 


In  the  High  Court  of  Justice. 

Division. 


18 


Between 


and 


Ko. 
,  Plaintiff, 


,  Defendant 

Take  notice  that  the  plaintiff  hereby  [''  wholly  diaeoiUintteB  this 
(tction,**  or  *  *  withdraws  80  much  qf  h    daim  in  this  action  as  relates 
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to,*iSx.    1/  not  againtt  all  the  de/cTidants  add  "  as  against  the  Act  1876f 

defendant,"  <4c.]  Appx.  B. 

Dftted  the  day  of  ,  18    •  Voi.  19— 

(Signed)  ^^- 

of  ,  agent    for  , 

solicitor    for  the  plainti£ 
To 


See  O.  XXIII.,  r.  1,  anU,  p.  271. 


Form  20. 


In  the  High  Court  of  Justice. 

Division. 


18 


Between 


and 


No. 


,  Plaintiff, 


Notice  of 
entry  of 
appearance. 


,  Defendant. 

Take  notice,  that  have  this  day  entered  an  appearance  at  the 
Central  Office,  Royal  Courts  of  Justice  [or  at  the  office  of  the 
registrar  of  the  district  registry]  for  the  defendant 

to  the  writ  of  summons  in  this  action  ; 

the  said  defendant  require  [or  do  not  require]  deliyery  of  a 
statement  of  claim. 

Dated  the  day  of  ,  18    . 

(Signed) 


To 


of  ,  agent    for 

solicitor    for  the  defendant. 


Bee  O.  XII.,  r.  6&,  ante,  p.  212. 


Form  21. 


In  the  High  Court  of  Justice. 

Division. 


18    . 


No.    . 


Between  ,  Plaintiff, 

and 

,  Defendant. 


Notice  of 

CIXMB-eX- 

amfnation  nf 
deponenta  at 
trial 


Take  notice  that  the  intend  at  the  trial  of  this  action 

to  cross-examine  the  several  deponents  named  and  described  in 
the  schedule  hereto  on  their  affidavits  therein  specified ; 
and  also  take  notice  that  you  are  hereby  required  to  produce  the 
said  deponents  for  such  cross-examination  before  the  Court  afore- 
said. 


Dated  the 


To 


day  of  ,18 

(Signed) 

agent    for 
solicitor    for  the 


of 


Y  2 


Act  IBTB, 
App«.  >, 
ire*.  81— 


FOaas— N0TICB8,  &C. 
Tsi  ScHBDULi  above  nferred  to. 


N.m.  of  I>.i»n(nl. 

Ditewbo-AmdiirttaiM.' 

Bee  O.  XXXVlll.,  r. 


Between 


,  PMntiff, 


,  Defendkiit. 
Take  notiM,  tbat  tbe  writ  of  ,  ivucd  in  tliis  actioo 

directed  to  the  slieriff  of  ,  and  bearing  date  the 

daj  of  t  16    I  haa  been  renewed  for  one  year  from  the 

day  of  ,  18    . 

Dated  the  day  of  ,  18    . 

(Signed) 

of  ,  agent    for  , 

wlidtor    for  tlM  . 

Totheaheriffof 


FoBM  23. 

•       To  the  [here  add  Ihe  nam*  o/  tie  Company'], 
'       Talce  notice  that  the  stock  comprised  in  and  now  nnbjeet  to  the 
tTDsta  of  the  [KtlUnunl,  tmll,  ir.]  referred  to  in  the  affidavit  tn 
which  thia  notice  ta  aoaexed  coaaiata  of  the  followiog  (that  is  tu 
say)  [here  tper^y  the  tUxk]. 

Tlui  notice  ia  intended  to  atop  the  tranafer  of  the  atock  only, 
and  not  the  re?«ipt  of  diridends  [or,  the  receipt  of  divideuda  on 
the  atock  m  well  ■■  the  traDafer  of  the  stock]. 
(Signed)        A.  B. 

8«  O.  XLVI.,  ontr,  p.  377. 
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Form  24  ^  Aet  1876, 

18    •              Ko.  ^^^P*"  ^• 

In  the  High  Court  of  Jiutice.                           *  '^*** 

Diyision*  **'* 

Between              .  Plaintiff,  awidavits 

and  — 

» Defendant.  Affidavit  of 

I»  f  of  ,  solicitor    for  the  above-named  mmmons. 

make  oath  and  say  as  follows : — 
I  did  on  the  day  of  «  18    ,  before  the 

hour  of  in  the  noon,  serve 

the  above-named  in  this  action  with  a  true  copy  dul^ 

stamped  of  the  snmmona,  hereto  annexed  marked  A,  by  leaving  it 
at  the  of  ,  the  said  ,  situate 

with  there 

Sworn  at 

this 
day  of  18 

Before  me. 

This  affidavit  ii  filed  on  behalf  of  the 


i 


(a)  See  O.  IX.,  r.  2,  and  O.  LVII.,  r.  8,  anU,  pp.  201,  414. 


Form  25. 

18    .  No.     •      Affidavit  on 

In  the  High  Court  of  Justice.    '  JJ^fn"!!?^" 

^  -r^.   .  .  or  Dill  or 

Division.  sale. 

I,  of  ,  make  oath  and  say  as  follows : — 

1.  The  paper  writing  hereto  annexed  and  marked  A  is  a  true 
copy  of  a  Dili  of  sale,  and  of  every  schedule  or  inventory  thereto 
annexed  or  tiierein  referred  to,  and  of  eveiy  attestation  of  the 
execution  thereof,  as  made  and  given  and  executed  by 

2.  The  said  bill  of  sale  was  made  and  given  by  the  said 

on  the  day  of  ,  18    . 

3.  I  was  presenf  and  saw  the  said  duly  execute  the 
said  bill  of  sale  on  the  said                    day  of  ,  18    . 

4.  The  said  resides  at  [lUate  residence  at  time  of 
swearing  affidavit]  and  is  [state  occupation], 

5.  The  name  subscribed  to  the  said  bill  of  sale  as 
that  of  the  witness  attesting  the  due  execution  thereof  is  in  the 
proper  handwriting  of  me  this  deponent. 

6.  I  am  a  solicitor  of  the  Supreme  Court,  and  reside  at 

7.  Before  the  execution  of  the  said  bill  of  sale  by  the  said 

,  I  fully  explained  to  the  nature  and  effect 

thereof. 

Sworn  at  ) 

the  day  of  ,  18    .  ) 

Before  me. 

This  affidavit  is  filed  on  behalf  of  . 
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Form  26. 

APPZ.S.   In  the  High  Court  of  JuBtioe. 
**^|- **'  Division. 

*'  Between  ,  Judgment  Creditor, 

Affidavit  in  "*^       _    ,  ^  T^t.x 

HiipiHjrt  of  t  Judgment  Itebtor. 


^^aruishee 
onler. 


I,  ,  of  ,  the  above-named  judgment 

creditor  [or  solicitor  for  the  above-named  judgment  creditor]  make 
oath  and  say  as  follows  : — 

1.  By  a  judgment  of  the  Court  given  in  this  action,  and  dated 
the  .  day  of  *  18  ,  it  was  adjudged  that 
I  [or  the  above-named  judgment  creditor]  should  recover  against 
the  above-named  judgment  debtor,  ,  the  sum  of 
£  ,  and  costs  to  be  taxed,  and  the  said  costs  were  bj  a 
master's  certificate  dated  the  day  of  >  18  » 
allowed  at  £ 

2.  The  said  still  remains  unsatisfied  as  to  the  extent 
of                  and  interest  amounting  to  £ 

8.  [Name^  address,  and  description  of  gamishM]  is  indebted  to 
the  judgment  debtor,  ,.in  the  sum  of  ;C  ,  or 

thereabouts. 

4.  The  said  is  within  the  jurisdiction  of  tliis 

Court. 

Sworn  at 

the  day  of  ,  18    . 

Before  me, 

This  affidavit  is  filed  on  behalf  of  the 


Sec  O.  XLV.,  r.  2,  anU^  p.  373. 


Form  27. 

Affidavit  on  18    .  No.      . 

interpleader.  In  the  High  Court  of  Justice. 

Division. 

Between  ,  Plaintiff^ 

and 

,  Defendant. 

I,  ,  of  ,  the  defendant  in  the  above 

action,  make  oath  and  say  as  follows : — 

1.  The  writ  of  summons  herein  was  issued  on  the 
day  of  9  18    ,  and  was  served  on  me  on  the 

day  of  ,  18    .    I  have  not  yet  delivered  a  statement  of 

defence  herein. 

2.  The  action  is  brought  to  recover  .    The  said 

['*i9"  or  **are^*'\  in  my  possession,  but  I  daim  no 
interest  therein. 

3.  The  right  to  the  said  subject-matter  of  this  action  has  been 
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and  is  claimed  [if  claim  in  writing  make  the  writing  an  exhdbit]  by  Aot  1875, 
one  who  [state  expectation  ofstat^  or  tJuU  he  has  already  stied].  Appz.  B. 

Hoi.  27, 
4.  I  do  not  in  any  matter  collude  with  the  said  or        ^' 

with  the  above-named  plaintiff,  but  I  am  ready  to  bring  into  court 

or  to  pay  or  dispose  of  the  said  in  such  manner  as  the 

Court  may  order  or  direct. 

Sworn  at  ,  the  day  of  ,  18    . 

Before  me, 

This  affidavit  is  filed  on  behalf  of  the 

See  O.  I.,  r.  2,  aud  uutea,  ante,  p.  176. 


FoRn  28. 

In  the  matter  of  [here  state  the  nature  of  the  document  comprising  Affidavit  i 
the  stock,  and  add  the  date  and  other  particulars,  so  far  as  ^  ^'^^ 
known  to  the  deponent^  sufficiently  to  ideiUify  the  document] ;       o  XLVI 

and 
In  the  matter  of  the  Aot  of  Parliament,  5  Vict.  c.  5. 

I,  ,  of  ,  make  oath  and  say  that 

aocordiog  to  the  best  of  my  knowledge,  information,  and  belief, 
I  am  [or,  if  the  affidavit  is  made  by  the  solicitor,  A,  B.  of  , 

is]  benefioally  interested  in  the  stock  comprised  in  the  [settlement, 
will,  <t-c.]  above-mentioned,  which  stock,  according  to  the  best  of 
my  knowledge  and  belief,  now  consists  of  the  stock  specified  in 
the  notice  hereto  annexed. 

This  affidavit  is  filed  on  behalf  of  A,  B,,  whose  address  is  [state 
address  for  service]. 
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Appendix 
C. 


APPENDIX  (C). 


Action  on  an 
Account 


Btatement 
of  claim. 


PLEADINGS  (a). 
No.  1. 

Account  Stated, 

187 
In  the  High  Court  of  Justice. 

Division. 


B.  No. 


Writ  issaed  3rd  Angast^  1875. 

Between  A,  B.^  PlaiatifE^ 

and 
E.  F,^  Defendant. 

Statement  of  Claim. 

1.  Between  the  1st  of  January  and  the  28th  of  Febraary, 
1875,  the  plaintiff  supplied  to  the  defendant  various  articles  of 
drapery ;  and  accounts  and  invoices  of  the  goods  so  supplied, 
and  their  prices,  were  from  time  to  time  furnished  to  the  defend- 
ant, and  payments  on  account  were  from  time  to  time  made  Uy  the 
defendant. 

2.  On  the  28th  of  Febniary,  1875,  a  balance  remained  due  to 
the  plaintiff  of  75/.  ds.,  and  an  account  was  on  that  day  sent  by 
the  plaintiff  to  the  defendant  showing  that  balance. 

(a)  O.  ZIX.,  r.  4,  anttt  P>  ^54,  provides  that  forms  similar  to  those  in  this 
Appendix  may  be  used. 

As  to  pleadings  generally,  see  O.  XIX,  ante^  p.  248,  tt  aeq.,  and  notes  thereto. 

As  to  the  contents,  printing,  and  delivery  uf  pleadings,  sec  O.  XIX.,  rr.  4 — 7, 
ante,  pp.  262,  254,  and  notes  thereto. 

Rule  7,  ante,  p.  254,  provides  that  every  pleading  shall  be  marked  on  the  fac«* 
with  the  date  or  the  day  on  which  it  in  tielivereJ,  and  with  the  reference  to  the 
letter  and  number  of  the  action,  the  division  to  which,  and  the  judge  (if  any) 
to  whom  the  action  is  assigned,  the  title  of  tlie  action,  the  description  of  the 

S leading,  and  tlie  name  and  place  of  business  of  the  solicitor  and  agent  (if  any\ 
elivering  the  same,  or  the  name  and  address  of  the  party  delivering  the  same 
if  he  does  not  act  by  a  solicitor.  Neither  tltis  nor  any  other  of  the  nuea  reqaix« 
the  date  on  which  the  writ  of  summons  was  issaed  to  be  marlced  on  the  plead- 
ing ;  but  the  fonns  in  Appendix  (Qsuggent  that  this  date  should  be  stated,  and 
it  is  veiy  convenient,  and  is  tlie  iiractioe  to  do  ao.  None  of  the  forma  somest 
either  of  two  other  particulars  which  rule  7  requires  to  be  stated  on  every  plead- 
ing, namely,  the  date  of  its  delivery,  and  tlie  name,  &c.,  of  the  person  by  whom 
it  Is  delivered.  There  is  no  fixed  practice  as  to  the  ]>art  of  the  pleading  in 
which  these  particuUrs  should  api>ear ;  they  must,  however,  according  to  the 
rule,  be  marked  on  the  face.  Sometimes  they  follow  the  description  of  the 
])leading  Immediately  after  the  title,  thus :  Statement  of  claim,  sc.  delivered 
on  the  day  of  ,  187    ,  by  A.B.,  of  ^c,  solicitor,  4ec.,  for  the 

plaintiff;  and  sometimes  they  form  a  distinct  statement  at  the  end  of  th« 
pleading,  thus  :  This  statement  of  claim,  &c.,  was  delivered  on,  itc^  as  abore. 

See,  as  to  the  time  for  delivering  claini,  O.  XXI.,  ante,  p.  264,  el  mq.; 
defence,  0.  XXII.,  p.  267,  tt  teq. ;  reply,  O.  aXIV.,  p.  273,  H  mi. ;  and  notes 
thereto. 

As  to  counterclaims,  see  O.  XIX.,  r.  3,  and  O.  XXII.,  rr.  S—10,  aiUr, 
pp.  249  and  268  to  970,  and  notes  thereto. 

As  to  the  plaintifTs  right  to  reply  being  general,  see  anU^  p.  248. 

As  to  the  costs  of  unnecessary  prolixity  in  pleadings,  see  O.  XIX.,  r.  2, 
ante,  p.  248,  and  R.  S.  C.  (Costs),  jntt^  p.  628,  r.  18. 
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3.  On  the  Ist  of  March  following,  the  plain  tiffs  collector  saw  Aet  187A, 
the  defendant  at  his  house,  and  asked  for  payment  of  the  said  Appz.  0. 
balance,  and  the  defendant  then  paid  him  by  cheque  26L  on  Voi.  1,  2. 

account  of  the  same.    The  residue  of  the  said  balance,  amounting 

to  502.  9s.  f  has  never  been  paid. 

The  plaintiff  claims  /. 

The  plaintiff  proposes  that  this  action  should  be  tried  in  the 
coimty  of  Northampton. 


No.  2. 


AdministrcUum  Action.  Action  for 

adniinistm* 
1876.    Bw  No.  233.  tion  of 
In  the  High  Court  of  Justice.  ««*»*«  of  an 

Chancery  Division.  intestate  (a) 

[Name  of  Judge.  ] 

Writ  issued  22nd  December,  1876. 

In  the  matter  of  the  estate  of  ^.  B.,  deceased. 

Between  E.  F.,  Plaintiff, 

and 
G.  H.f  Defendant. 

Statement  of  Claim.  Statement  of 

claim 

1.  A.  B.,  of  K.f  in  the  county  of  X.,  died  on  the  1st  of  July, 

1875,  intestate.     The  defendant  G,  if.  is  the  administrator  of 
A.  B. 

2.  A.  B.  died  entitled  to  lands  in  the  said  county  for  an  estate 
of  fee  simple,  and  also  to  some  other  real  estate  and  to  personal 
estate.  The  defendant  has  entered  possession  of  the  real  estate 
of  A.  B.f  and  received  the  rents  thereof.  The  legal  estate  in  such 
real  estate  is  outstanding  in  mortgagees  under  mortgages  created 
by  the  intestate. 

3.  A.  B.  was  never  married ;  he  had  one  brother  onl^,  who  pre- 
deceased  him  without  having  been  married,  and  two  sisters  only, 
lx>th  of  whom  also  pre-deceased  him,  namely  M.  N.  and  P.  Q. 
The  plaintiff  is  the  only  child  of  M.  N.,  and  the  defendant  is  the 
only  child  of  P.  Q. 

The  plaintiff  claims :— ^ 

1.  To  havo  the  real  and  personal  estate  of  A.  B,  administered  ii 
this  Court,  and  for  that  purpoee  to  have  all  proper  directions 
given  and  accounts  taken. 

2.  To  have  a  receiver  appointed  of  the  rents  of  his  real  estate. 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may 
require, 

(a)  See  notes  to  Appendix  (A),  ante,  p.  448. 

t3 
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Aot  1875,  1876.    K  No.  233L 
Appz.  0.  In  the  High  Court  of  Justice. 
Ho8.  2,  8.              Chancery  Division. 
[iVawu;  of  Judge.  ] 

In  the  matter  of  the  estate  of  A.  B,,  deceased. 

Between  E,  F,,  Plaintiff, 

and 
G,  H,,  Defendant. 

statement  of  Statement  of  Defence. 

defence. 

1.  The  plaintiff  is  an  illegitimate  child  of  if.  N,    She  was  never 

married. 

2.  The  intestate  was  not  entitled  to  any  real  estate  at  his  death, 
except  a  copyhold  estate  sitaate  in  the  county  of  R.^  and  held  of 
the  manor  of  S,  According  to  the  custom  of  that  manor,  when 
the  copyholder  dies  without  issue,  aod  without  leaving  a  brother, 
or  issue  of  a  deceased  brother,  the  copyhold  descends  to  his  elder 
sister  and  her  issue  in  preference  to  his  younger  sister  and  her 
issue.    P.  Q,  was  older  than  M,  N, 

3.  The  pNorsonal  estate  of  A.  B,  was  not  sufficient  for  the  pay- 
ment of  his  debts,  and  has  all  been  applied  in  payment  of  lus 
funeral  and  testamentary  expenses,  and  part  of  his  debts. 


1876.    B.  No.  233. 
In  the  High  Court  of  Justice. 
Chancery  Division. 
[Xante  of  Judffe,] 

In  the  matter  of  the  estate  of  A,  B.,  deceased. 

Between  B.  F.,  Phuntiff, 

and 
O,  if.,  Defendant. 
Rei.ly.  Reply. 

The  plaintiff  joins  issue  with  the  defendant  upon  his  defence. 


No.  3. 


tSmZ^^  Administration  Action. 

tlon<rfe«tate  1876.     Bw  Na  234. 

UtSr.  ^^  *^«  ^*8^  ^^^  ^^  Justice. 

Chancery  Division. 

[Naine  of  Judge.] 

Writ  issued  22nd  December,  1876. 

In  the  matter  of  the  estate  of  ^.  B.,  deceased. 

Between  E.  F.,  Plaintiff, 

and 
G.  ff.,  Defendant. 

Statement  of  Statement  of  Chum. 

rUim.  1.  A.  B.,  of  IC.,  in  the  county  of  L.,  duly  made  his  last  will, 

*  dated  the  1st  day  of  March,  1873,  whereby  he  appointed  the  de- 
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feiuUnt  ftnd  M,  N,  (who  died  in  the  testator^s .      I 
thereof  and  devifled  and  bequeathed  his  real  a      | 
to  and  to  the  use  of  his  execaton  in  truBt,  to  i 
income  thereof  to  the  pUiintiff  for  his  life ;  and 
and  in  defoolt  of  his  having  a  son  who  shoul      i 
daughter  who  should  attain  that  age,  or  marry     | 
his  real  estate  for  the  person  who  would  be  the      i 
law,  and  as  to  his  personal  estate  for  the  perso 
the  testator's  next  of  kin  if  he  had  died  intest 
the  death  of  the  plaintiff^  and  such  failure  of  1 
said. 

2.  The  testator  died  on  the  Ist  day  of  July,  :  ' 
was  proved  by  the  defendant  on  the  4th  of  Oct  i 
plaintiff  has  not  been  married. 

3.  The  testator  was  at  his  death  entitled  to  i    i 
estate ;  the  defendant  entered  into  the  receipt  oi 
real  estate  and  got  in  the  personal  estate ;  he  ha    i 
of  the  real  estate. 

The  plaintiff  claims : — 

1.  To  have  the  real  and  personal  estate  of  A, 
in  this  Court,  and  for  that  purpose  to  have    I 
tions  given  and  accounts  taken. 

2.  Such  further  or  other  relief  as  the  nature 

require. 


IS": 
In  the  High  Court  of  Justice. 
Chancery  Division. 
[Name  of  Judge,  ] 

In  the  matter  of  the  estate  of  A,  B,,  dec 

Between  K  F,, 

G,  If., 

Statement  of  Defence. 

1.  A,  BJ^%  will  contained  a  charge  of  debts  ;  he 
he  was  entitled  at  his  death  to  some  real  estate  m 
dant  sold,  and  which  produced  the  net  sum  of 
testetor  had  some  personal  estete  which  the  def  en 
which  produced  the  net  sum  of  1204/.    The  defenc 
whole  of  the  said  sums  and  the  sum  of  84/.  whicb 
received  from  rente  of  the  real  estete  in  the  p 
funeral  and  testamentery  expenses  and  some  of  t 
testetor.    The  defendant  made  up  his  accounte  a 
thereof  to  the  plaintiff  on  the  10th  of  Janiuiry,  18 
the  plaintiff  free  access  to  the  vouchers  to  verify 
but  ne  declined  to  avail  himself  of  the  defendan 
defendant  submito  that  the  plaintiff  ought  to  pay  t 
action. 
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A0t  1876,  1876.    K  No.  234. 
Appz.  C.  In  the  High  Court  of  Joatioe. 
Vo.  8,  4,              GhAQcery  Division. 
.                 [Name  of  Judge.  ] 

In  the  matter  of  the  estate  of  A,  B.,  deceased. 

Between  £1  F.,  Plaintiff, 

and 
O,  H.,  Defendant. 

Reply  Reply. 

The  plaintiff  joins  issue  with  the  defendant  upon  his  defence. 


No.  4. 


Action  for  Administration  Action. 

atlniinlttra 

««»-       ,  1876.     B.  No.  235. 

breaches  of       ^^  ^^^  jj^^^^  ^^^^  ^^  Justice, 

rrcelvor.  Chancery  Division. 

[Nanxe  of  Judgc.'\ 

Writ  issued  22nd  December,  1876. 

In  the  matter  of  the  estate  of  W,  H.,  deceased. 

Between  A,  B,  and  C.  his  wife,  Plaintiffs, 

and 
E.  F,  and  O.  H.  Defendants. 

HUU>inent  of  Statement  of  Claim. 

I'liiiiii 

1.  W.  H.  of  H.,  in  the  county  of  L.,  duly  made  his  last  will 

dated  the  19th  day  of  March,  1861,  whereby  he  appointed  the 

defendants  the  executors  thereof,  and  bequeathed  to  tnem  all  his 

personal  entate  in  trust,  to  coll  in,  sell,  and  convert  the  same  into 

money,  and  thereout  to  pay  his  debts  and  funeral  and  testa- 

meotary  expenses,  and  to  divide  the  ultimate  surplus  iuto  three 

shares,  and  to  pay  one  of  such  three  shares  to  each  of  his  tvro 

children,  T.  H.,  and  E.,  the  wife  of  K  W.,  and  to  stand  possessed 

of  the  remaiuiuff  third  share  upon  trust  for  the  children  of  the 

testator's  son,  J.  H.,  iu  equal  shares  to  be  divided  among  them 

when  the  youngest  of  sucu  children  should  attain  the  ace  of  21 

years.    And  the  testator  devised  his  real  estates  to  the  de^ndants 

upon  trust  until  the  youngest  child  of  the  said  J.  H.  should  attain 

the  ag|e  of  21  years,  to  pay  one  third  part  of  the  rents  thereof  to 

the  said  T.  H. ,  and  one  other  third  part  thereof  to  the  said  E.  W. , 

and  to  accumulate  the  remaining  third  part  by  way  of  componiid 

interest,  and  so  soon  as  the  yonuffest  child  of  tbe  said  J.  H.  uiould 

attain  the  age  of  21  years,  to  sell  the  said  real  estates,  and  out  of 

the  proceeds  of  such  sale  to  pay  the  sum  of  1000/.  to  the  said  T.  H., 

and  to  invest  one  moiety  of  the  residue  in  manner  therein  men> 

tioned,  and  stand  possessed  thereof  in  trust  to  pay  the  income 

thereof  to  the  said  £.,  the  wife  of  the  said  E.  W.,  during  her  life 

for  her  separate  use,  and  after  her  death  for  her  children,  the 

interests  of  such  children  being  contingent  on  their  attaining  the 

age  of  21  years,  and  to  divide  the  other  moiety  of  such  proceeds 

of  sale  and  tbe  accumulations  of  the  third  share  of  rents  therein* 
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l>efore  directed  to  be  accamaUted  among  each  of  the  children  of  Aet  1875, 
^he  said  J.  H.  as  should  be  then  living,  and  the  issue  of  such  of  Appx.  C. 
them  as  should  be  then  dead,  iq  equal  shares  per  stirpes.  Vo.  4. 

2.  The  testator  died  on  the  25th  day  of  April,  1873,  and  hia 
said  will  was  proved  by  the  defendants  in  the  month  of  June, 
1873. 

3.  The  testator  died  possessed  of  one  third  share  in  a  leasehold 
colliery  called  the  Paraaise  colliery,  and  in  the  ennnes,  machinery, 
Btock-m-trade,  book  debts,  and  effects  belonging  thereto.  He  was 
also  entitled  to  real  estate,  and  other  personal  estate. 

4.  The  testator  left  T.  H.  and  K,  the  wife  of  E.  W.,  him  sur- 
viving. J.  H.  had  died  in  the  testator's  lifetime,  leaving  four 
children,  and  no  more.  The  plaintiff  C.  B.  is  the  youngest  of  the 
children  of  J.  H.,  and  attained  the  age  of  21  years  on  the  1st  of 
June,  1871.  The  other  three  children  of  J.  H.  died  without  issue 
in  the  lifetime  of  the  testator. 

5.  E.  W.  has  several  children,  but  no  child  has  attained  the 
age  of  21  years. 

6.  T.  H.  is  the  testator's  heir-at-law. 

7.  The  defendants  have  not  called  in,  sold,  and  converted  into 
money  the  whole  of  the  testator's  personal  estate,  but  have  allowed 
a  considerable  part  thereof  to  remain  outstanding ;  and  in  par- 
ticular the  defendants  have  not  called  in,  sold,  or  converted  into 
money  the  testator's  interest  in  the  said  colliery,  but  have,  from 
the  death  of  the  testator  to  the  present  time,  continued  to  work 
the  same  in  partnership  with  the  other  persons  interested  therein. 
The  estate  of  the  testator  has  sustained  considerable  loss  by  reason 
of  such  interest  not  having  been  called  in,  sold,  or  converted  into 
money. 

8.  The  defendants  did  not  upon  the  death  of  the  testator  sell 
the  testator's  furniture,  plate,  linen,  and  china,  but  allowed  the 
testator's  widow  to  possess  herself  of  a  great  part  thereof,  without 
accounting  for  the  same,  and  the  same  has  thereby  been  lost  to 
the  testator's  estate. 

9.  The  defendants  have  not  invested  the  share  of  the  testator's 
residuary  personal  estate  given  by  his  will  to  the  children  of  the 
testator's  son  J.  H. ,  and  have  not  accumulated  one  third  of  the 
rents  and  profits  of  his  real  estate  as  directed  by  the  said  will, 
but  have  mixed  the  same  share  and  rents  with  their  own  moneys, 
and  employed  them  in  business  on  their  own  account. 

10.  The  defendants  have  sold  part  of  the  real  estates  of  the 
testator,  but  a  considerable  part  thereof  remains  unsold. 

1 1 .  A  receiver  ought  to  be  appointed  of  the  outstanding  personal 
estate  of  the  testator,  and  the  rents  and  profits  of  the  real  estate 
remaining  unsold : 

The  plaintiffs  claim : — 

1.  That  the  estate  of  the  said  testator  may  be  administered,  and 
the  trusts  of  his  will  carried  into  execution  under  the 
direction  of  the  Court. 
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Aot  1875,      2.  That  it  may  be  declared  that  the  defendants,  by  carrying  on 

Appx.  C.  the  business  of  the  said  colliery  instead  of  realizing  the 

Ho.  4.  same,  have  committed  a  breach  of  tnut,  and  that  the 

parties  interested  in  the  tes'tator*8  estate  are  entitled  to  the 

value  of  the  testator's  interest  in  the  said  partnership 
property  as  it  stood  at  the  testator's  death,  with  interest 
thereon,  or  at  their  election  to  the  profits  which  have  been 
made  by  the  defendants  in  respect  thereof  since  the  tes- 
tator's death,  whichever  shall  be  found  most  for  their 
benefit. 

3.  That  an  account  may  be  taken  of  the  interest  of  the  testator 

in  the  said  colliery,  and  in  the  machinery,  book  debts, 
stock,  and  effects  beloDging  thereto,  according  to  the  value 
thereof  at  the  testator's  death,  and  an  account  of  all  sums 
of  money  received  by  or  by  the  order,  or  for  the  use  of  the 
defendants,  or  either  of  them,  on  account  of  the  testator's 
interest  in  the  said  colliery,  and  that  the  defendants  may 
be  ordered  to  make  good  to  the  estate  of  the  testator  the 
loss  arising  from  their  not  having  realized  the  interest  of 
the  testator  in  the  said  colliery  within  a  reasonable  time 
after  his  decease. 

4.  That  an  account  may  be  taken  of  all  other  personal  estate  of 

the  testator  come  to  the  hands  of  the  defendants,  or  either 
of  them,  or  to  the  hands  of  any  other  person  by  their  or 
either  of  their  order,  or  for  their  or  either  of  their  use,  or 
which,  but  for  their  wilful  neglect  or  default,  might  have 
been  so  received  ;  and  an  account  of  the  rente  and  profits 
of  the  testator's  real  estate,  and  the  money  arising  from  the 
sale  thereof,  possessed  or  received  by  or  by  the  order,  or 
for  the  use  of  the  defendante,  or  either  of  them. 

5.  That  the  real  estete  of  the  testetor  remaining  unsold  may  be 

sold  under  the  direction  of  the  Court. 

6.  That  the  defendants  may  be  decreed,  at  the  election  of  the 

parties  interested  in  the  testetor's  estete,  either  to  pay 
interest  at  the  rate  of  61.  per  cent,  per  annum  upon  such 
moneys  belonging  to  the  estete  of  the  testetor  as  tney  have 
improperly  mixed  with  their  own  moneys  and  employed  io 
business  on  their  own  account,  and  that  half-yearly  reste 
may  be  made  in  tekins  such  account  as  respecte  all  moneys 
which  by  the  said  wiU  were  directed  to  be  accumulated,  or 
to  account  for  all  profito  by  the  employment  in  their 
business  of  the  said  trust  money. 

7.  That  a  receiver  may  be  appointed  of  the  outetanding  personal 

estete  of  the  testator,  and  to  receive  the  rente  and  profite 
of  his  real  estete  remaining  unsold. 

8.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 
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1876^  B.  235.      Aet  187ff, 
In  the  High  Court  o£  Justice.  Appx.  C. 

Chancery  Division.  Ho.  4. 

[Naine  of  Judge,  ]  

Between  A.  B.  and  0.  hia  wife,  Plaintiffs, 

and 
E,  F.  and  O.  H.,  Defendants. 

Statement  of  Defence  of  the  above-named  Defendants.  statement  of 

1.  Shortly  after  the  decease  of  the  testator,  the  defendants,  as 
his  executors,  possessed  themselves  of  and  converted  into  money 
the  testator's  personal  estate,  except  his  share  in  the  colliery 
mentioned  in  the  plaintifTs  statement  of  claim.  The  moneys  so 
arising  were  applied  in  payment  of  part  of  the  testator's  debts  and 
funeral  and  testamentary  expenses,  but  such  moneys  were  not 
sufficient  for  the  payment  thereof  in  f ulL 

2.  The  Paradise  Colliery  was,  at  the  testator's  decease,  worked 
by  him  in  partnership  with  J.  Y.,  and  W.  Y.,  and  T.  Y.,  both 
since  deceased.  No  written  articles  of  partnership  had  been 
entered  into,  and  for  many  years  the  testators  had  not  taken 
any  part  in  the  management  of  the  said  colliery,  but  it  was 
managed  exclusively  by  the  other  partners,  and  the  defendants 
did  not  know  with  certainty  to  what  share  therein  the  testator 
was  entitled. 

3.  Upon  the  death  of  the  testator,  the  defendants  endeavoured 
to  ascertain  the  value  of  the  testator's  share  in  the  colliery,  but 
the  other  partners  refused  to  cive  them  any  information.  The 
defendants  hereupon  had  the  Books  of  the  colliery  examined  by 
a  competent  accountant,  but  they  hod  been  so  carelessly  kept 
that  it  was  impossible  to  obtain  from  them  any  accurate  infor- 
mation respecting  the  state  of  the  concern ;  it  was,  however, 
ascertained  that  a  considerable  sum  was  due  to  the  testator's 
estate. 

4.  Between  the  death  of  the  testator  and  the  be^nning  of  the 
year  1874,  the  defendants  made  frequent  applications  to  J.  Y., 
W.  Y.,  and  T.  Y.,  for  a  settlement  of  the  accounts  of  the  colliery. 
Such  applications  having  proved  fruitless,  the  defendants  in 
January  1874,  tiled  their  oill  of  complaint  in  the  Court  of 
Chancery  against  J.  Y.,  W.  Y.,  and  T.  Y.,  pray  ins;  for  an  account 
of  the  partnership  dealings  ))etween  the  testator  and  the  defendants 
thereto,  and  that  the  partnership  might  be  wound  up  under  the 
direction  of  the  Court. 

5.  The  said  T.  Y.  died  in  the  year  1874,  and  the  suit  was 
revived  against  J.  P.  and  T.  S.,  his  executors.  The  suit  is  still 
pending. 

6.  As  to  the  Paradise  Colliery,  the  defendants  have  acted  to 
the  best  of  their  judgment  for  the  benefit  of  the  testator's  estate, 
and  they  deny  being  under  any  liability  in  respect  of  the  said 
colliery  not  having  been  realized.  They  submit  to  act  under  ikp 
direction  of  the  Court  as  to  the  further  prosecution  of  the  said 
suit,  and  generally  as  to  the  realization  of  the  testator's  interest 
in  the  said  colliery. 

7.  With  respect  to  the  statements  in  the  eighth  paragraph  of 
the  statement  of  claim,  the  defendants  say,  that  upon  the  death  of 
the  testator,  they  sold  the  whole  of  his  furniture,  hnen,  and  china. 
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Aet  1876,  and  also  all  his  plate,  except  a  few  silver  teaspoons  of  very  small 
Appx.  C.  value,  which  were  taken  possession  of  by  his  widow,  aod  they 
Hos.  4,  5.  applied  the  proceeds  of  such  sale  as  part  of  the  testator's  personal 

. .  estate,  and  they  deny  being  under  any  liability  in  respect  of  such 

furniture,  linen,  uhina,  and  plate. 

8.  With  respect  to  the  statements  in  ^paragraph  seven  of  the 
statement  of  chum,  the  defendants  say  that  all  moneys  received 
by  them,  or  either  of  them,  on  account  of  the  testator's  estate, 
were  paid  by  them  to  their  executorship  account  at  the  bank  of 
Messrs.  H.  k  Co.,  and  until  the  side  of  the  testator*s  real  estate 
took  place  as  hereinafter  mentioned,  the  balance  to  their  credit 
was  never  greater  than  was  necessary  for  the  administration  of  the 
trusts  of  tne  testator's  will,  and  they  therefore  were  unable  to 
make  any  such  investment  or  accumulation  as  directed  by  the 
testator's  will.  No  moneys  belonging  to  the  testator's  estate 
have  ever  been  mixed  with  the  moneys  of  the  defendants,  or  either 
of  them,  nor  has  any  money  of  the  testator's  been  employed  in 
business  since  the  testator's  decease,  except  that  his  share  in  the 
said  colliery,  for  the  reason  hereinbefore  appearing,  haa  not  been 
got  in. 

9.  In  1874,  after  the  plaiutiff  (7.  B.  had  attained  her  am  of  21 
years,  the  defendants  sold  the  real  estate  of  the  testator  for  sums 
amoimting  to  15,0802.,  and  no  part  thereof  remains  unsold.  They 
received  the  purchase  moneys  in  December  1874,  and  on  the 

day  of  ,  1875,  they  paid  such 

proceeds  into  Court  to  the  credit  of  this  action,  with  the  exception 
of  500/.  retained  on  account  of  costs  incurred  and  to  be  incurred 
by  them. 


Beplj-, 


1876.     B.  No.  235. 
In  the  High  Court  of  Justice. 
Chancery  Division. 
[Name  ofJudgeJ] 

Between  A,  B,  and  C,  his  wife,  Plaintifib, 

and 
E,  P,  and  O,  B.,  Defendants. 

Reply. 

The  plaintiff  joins  issue  with  the  defendants  upon  their  defence. 


Action 
Against  del 
credere 
Agents. 


BlAtenient 
of  claim. 


No.  5. 
Del  Credere  AgenU 


In  the  High  Court  of  Justice. 

Division. 


187  .    B.  No. 


Writ  issued  3rd  August,  1875. 

Between  A.  B,  and  Company,  Plainti£b, 

and 
E,  F,  and  Company,  Defendants* 

Statement  of  Claim. 

1.  The  plaintiffs  are  manufacturers  of  artificial  manures,  canrying 
on  business  at  ,  in  the  county  of  • 


Vo.  5» 
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V 

S.  The  defendanta  are  oommiflsion  agents,  carryiog  on  business  Aet  ItTfff 
in  London.  Appz.  0« 

3.  In  the  early  part  of  the  year  ,  the  phuntifis  com* 
menced,  and  down  to  the  ,  187  ,  continued  to  consign 
to  the  defendants,  as  their  agents,  large  quantities  of  their 
manures  for  sale,  and  the  defendants  sold  the  same,  and  received 
the  price  thereof  and  accounted  to  the  plaintiffs  therefor. 

4.  No  express  agreement  has  ever  been  entered  into  between 
the  plaintifis  and  the  defendants  with  respect  to  the  terms  of  the 
defendants'  employment  as  agents.  The  defendants  have  always 
charged  the  plaintiffs  a  commission  at  per  cent,  on  all  sales 
effected  by  them,  which  is  the  rate  of  commission  ordinarily 
charged  by  del  credei'e  agents  in  the  said  trade.  And  the 
defendants,  in  fact,  always  accounted  to  the  plaintiffs  for  the 
price,  whether  they  received  the  same  from  the  purchasers  or 
not. 

5.  The  plaintiffs  contend  that  the  defendants  are  liable  to  them 
as  del  creaere  8|[ents,  but  if  not  so  liable  are  under  the  circum- 
stances hereinaner  mentioned  liable  as  ordinary  agents. 

6.  On  the  ,  the  plaintiffs  consigned  to  the  defen- 
dants for  sale  a  large  quantity  of  goods,  including 
tons  of 

7.  On  or  about  the  ,  the  defendants  sold 
tons  of                     part  of  such  goods  to  one  0,  H,  for  Z., 
at  three  months*  credit,  and  delivered  the  same  to  him. 

8.  G,  H,  was  not,  at  that  time,  in  good  credit,  and  was  in 
insolvent  circumstances,  and  the  defendants  might,  by  ordinary 
care  and  diligence,  have  ascertained  the  fact. 

9.  G,  H,  did  not  pay  for  the  said  goods,  but  before  the  expira- 
tion of  the  said  three  months  for  which  credit  had  been  given  was 
luljudicated  a  bankrupt,  and  the  plaintiffs  have  never  received  the 
said  sum  of  Z.,  or  any  part  thereof. 

The  plaintiffs  claim  : — 

1.  Damages  to  the  amount  of  I. 

2.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 

The  plaintiffs  propose  that  this  action  should  be  tried  in  the 
coimty  of 


\TiiU  as  in  claims  omiiting  date  of  issue  o/icrit.] 

Statement  of  Defence.  Statement 

1.  The  defendants  deny  that  the  said  commission  of  per 

cent,  mentioned  in  paragraph  4  of  the  claim  is  the  rate  of  com- 
mission ordinarily  charj|;ed  by  del  credere  agents  in  the  said  trade, 
and  say  that  the  same  is  the  ordinary  commission  for  agents  other 
than  del  credere  agents,  and  they  deny  that  they  ever  accounted 
to  the  plaintiffs  for  the  price  of  any  goods,  except  after  they  had 
received  the  same  from  the  purchasers. 
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Aet  187ff,       2.  The  defendanta  deny  that  they  were  ever  liable  to  the  pbun- 
Appz.  0.    tiffs  as  del  credere  agents. 

Voi.  6,  6. 

3.  With  respect  to  the  eighth  paragraph  of  the  plaintifEs'  state- 
ment of  claim,  the  defendanta  say  that  at  the  time  of  the  said  sale 
to  the  said  O,  H,,  the  said  O.  H,  was  a  person  in  good  credit.  If 
it  be  true  that  the  said  G.  H,  was  then  m  insolvent  circumstaacei 
(which  the  defendants  do  not  admit),  the  defendants  did  not  and 
had  no  reason  to  suspect  the  same,  and  could  not  by  ordizuury  care 
or  diligence  have  ascertained  the  fact. 


yriXXe  as  in  Defence.] 

Rt'Pb'.  Reply. 

The  plaintiffs  join  issue  upon  the  defendants'  statement  of 
defence. 


No.  6. 


Action  on  Action  on  Bill, 

I?hfl„''^ -'  187    .    R  No. 

indo^       ^^  ^0  High  Court  of  Justice. 

against  Division. 

'^'^^^'''  Writ  issued  3rd  August,  1876. 

Between  A,  B,  and  C.  2>.,  Plaintiffii, 

and 
E.  F.  and  O.  H,,  Defendants. 

Statement  of  Statement  of  Claim. 

claim. 

1.  Messrs.  M,  N.  ds  Co,,  on  the  day  of  , 
drew  a  bill  of  exchange  upon  the  defendants  for  I.  payable 
to  the  order  of  the  said  Messrs.  M.  N.  ds  Co,  three  months  after 
date,  and  the  defendants  accepted  the  same. 

2.  Messrs.  M.  N,  d:  Co.  indorsed  the  bill  to  the  plaintifib. 

3.  The  bill  became  due  on  the  ,  and  the  defendants 
have  not  paid  it. 

The  plaintifib  claim : — 


[TUlc,] 

Statement  of  Statement  of  Defence. 

1.  The  bill  of  exchange  mentioned  in  the  statement  of  daim 
was  drawn  and  accepted  under  the  circumstances  heronafter 
stated,  and  except  as  hereinafter  mentioned  there  never  was  any 
consideration  for  the  acceptance  or  payment  thereof  by  the  defen- 
dants. 

2.  Shortly  before  the  acceptance  of  the  said  bill  it  was  agreed 
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between  the  said  Messrs.  J/.  \.  <6  Co.,  the  drawers  thereof,  and  Aot  1875, 
the  defendants,  that  the  said  Messrs.  M.  K.  <6  Co.  sho^d  sell  and  Appx.  C. 
deliver  to  the  defendants  free  ou  board  ship  at  the  port  of  Vo.  6. 

1200  tons  of  ooal  daring  the  month  of  ,  and  that  the 

defendants  should  pay  for  the  same  by  accepting  the  said  Messrs. 
M.  N,  A  Co.^8  draft  for  /.  at  six  months. 

3.  The  said  Messrs.  M.  N,  ds  Co.  accordingly  drew  upon  the  de- 
fendants, and  the  defendants  accepted  the  bill  of  excnange  now 
sued  upon. 

4.  The  defeodants  did  all  things  which  were  necessary  to  entitle 
them  to  delivery  by  the  said  Messrs.  M.  N.  db  Co,  of  the  said  1200 
tons  of  coals  under  their  said  contract,  and  the  time  for  delivery 
has  long  since  elapsed ;  but  the  said  Messrs.  M.  N.  <6  Co.  never 
delivered  the  same,  or  any  part  thereof,  but  have  always  refused 
to  do  so,  whereby  tiie  consideration  for  the  defendants'  acceptance 
has  wholly  faded. 

5.  The  plainti£EB  first  received  the  said  bill,  and  it  was  first 
indorsed  to  them  after  it  was  overdue. 

6.  The  plaintifis  never  gave  any  value  or  consideration  for  the 
said  biU. 

7.  The  plaintiffs  took  the  said  bill  with  notice  of  the  facts  stated 
in  the  second,  third,  and  fourth  paragraphs  hereof. 


Beply.  Reply 

1.  The  plaintifis  join  issue  upon  the  defendants'  statement  of 
defence. 

2.  The  plaintiffs  save  value  and  consideration  for  the  said  bill  in 
manner  following,  that  is  to  say,  on  the  day  of 

187  ,  the  said  Messrs.  if.  JV.  dt*  Co,  were  indebted  to  the  plaintiffs 
in  about  7.,  the  balance  of  an  account  for  goods  sold  from 

time  to  time  by  the  plaintiffs  to  them.  On  that  day  they  ordered 
of  the  plaintiffs  further  goods  to  the  value  of  above  2., 

which  last  mentioned  goods  have  since  been  deUvered  by  the 
plaintiffs  to  them.  And  at  the  time  of  the  order  for  such  last 
mentioned  goods  it  was  agreed  between  Messrs.  M.  N,  d:  Co.  and 
the  plainti&,  and  the  order  was  received  upon  the  terms,  that 
they  should  indorse  and  hand  over  to  the  plaintiffs  the  bill  of  ex- 
change sued  upon,  together  with  various  other  securities  on 
account  of  the  said  previous  balance,  and  the  price  of  the  goods 
so  ordered  on  that  day.  The  said  securities,  mduding  the  bill 
sued  upon,  were  thereupon  on  the  same  day  indorsed  and  handed 
over  to  the  plaintiffs. 

See  Earp  v.  Hendersonf  3  Ch.  D.  253,  where  the  above  form  is 
commented  on ;  and  Hall  v,  £ve,  4  Ch.  D.  341,  C.  A. 
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Aet  187ff, 

Appx.  0. 

Ho.  7. 

ActioQ  on 
un  of  ex- 

4-haDge  and 

(•onsidcn* 

tioD. 


No.  7. 
Adioji  wi  Bill* 


In  the  High  Court  of  Jostioe. 
Divinon. 


187 


B.  No. 


Writ  iasued  3rd  August,  1876. 

Between  A.  B,  and  C.  2>.,  Fkinti£b, 

and 
E.  F,  and  O.  ff..  Defendants. 


statement 
of  claim. 


Statement  of  Claim. 

1.  The  plaintiffs  are  merchants,  factors,  and  commiasioa 
agents,  carrying  on  business  in  London. 

2.  The  defendants  are  merchants  and  commission  agents,  cany* 
ing  on  business  at  Hong  Kong. 

3.  For  several  years  prior  to  the  ,  1875,  the  plaintiffi 
had  been  in  the  nabit  of  consigning  goods  to  the  defendants  for 
sale,  as  their  agents,  and  the  defenaants  had  been  in  the  halat  of 
consigning  goods  to  the  plaintiffs  for  sale,  as  their  agents ;  and 
each  party  £ways  received  the  price  of  the  goods  sold  oy  him  for 
the  other ;  and  a  balance  was  from  time  to  time  struck  between 
the  parties,  and  paid. 

On  the  of  ,  the  moneys  so  received  by 

the  defendants  for  the  plaintiffs,  and  remaining  iu  their  names, 
largely  exceeded  the  moneys  received  by  the  plaintiffs  for  the  de> 
fendants,  and  a  balance  of  I.  was  accordingly  due  to 

the  plaintiffis  from  the  defendants. 

4.  On  or  about  the  ,  1875,  the  plainti£b  sent  to  the 
defendants  a  statement  of  the  accounts  between  them,  showing  the 
said  sum  as  the  balance  due  to  the  plaiutifis  from  the  defendants, 
and  the  defendants  asreed  to  the  said  statement  of  accounts  as 
correct,  and  to  the  said  sum  of  L  as  the  balance  due  by 
them  to  the  plaintiffs,  and  agreed  to  pay  interest  on  such  balance 
if  time  were  given  to  them. 

5.  Tlie  defendants  requested  the  i)laintiffs  to  give  them  three 
months'  time  for  payment  of  the  said  sum  of  /.,  and  the 
plaintiffs  agreed  to  do  so  upon  the  defendants  accepting  the  bills 
of  exchange  hereinafter  mentioned. 

6.  The  plaintiffs  thereupon  on  the 

drew  two  bills  of  exchange  upon  the  defendants,  one  for  /. 

and  the  other  for  /.,  both  payable  to  the  order  of  the 

plaintiffs  three  months  after  date,  and  the  defendants  accepted  the 
bills. 

The  said  bills  became  due  on  the  ,  187        ,  and 

the  defendants  have  not  paid  the  bills,  or  either  of  them,  nor  the 
said  sum  of  I, 

The  plaintiffs  claim  : — 

/.  and  interest  to  the  date  of  judgment. 

The  plaintiffs  propose  that  the  action  should  be  tried  in  London. 
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No.  8.  Aet  187ff, 

Appx.  C. 
Damages  to  Goods  Carried  by  Sea,  Ho.  8. 

In  the  High  Court  of  Justice.  187  .    B.  No,      f«**°»  '7 

^^^«^  ffoodUcarried 

bv  sea. 
Writ  i«8ued  [  ],  ^ 

[The  "  Ida  "]  [in  Admiralty  action  insert  name  of  ship]. 

Between  A.  B,  and  C.  i>.,  Plaintiflfe, 

and 
E.  F,  and  O,  JL,  Defendants. 

Statement  of  Claim.  Statement  of 

claim. 

[1.  The  "  Ida  "  is  a  vessel  of  which  no  owner  or  part  owner  was, 

at  the  time  of  the  institution  of  this  cause,  domiciled  in  England 

or  Wales]  \a  ^ateinetU  to  this  effect  may  he  inserted  if  the  action  be 

under  sect,  6  of  Admiralty  Aet,  1861]. 

2.  In  the  month  of  Februanr,  1873,  Messrs.  L.  and  Company, 
of  Alexandria,  caused  to  be  shipped  6110  ardcbs  of  cotton  seed 
on  board  the  said  vessel,  then  lyinsr  in  Port  Said  (Egypt),  and 
the  then  master  of  the  vessel  receivea  the  same,  to  be  earned  from 
Port  Said  to  Hull,  upon  the  terms  of  three  bills  of  lading,  signed 
by  the  master,  and  delivered  to  Messrs.  L.  and  Company. 

3.  The  three  bills  of  lading,  beiog  in  form  exactly  similar  to  one 
another,  were  and  are,  so  far  as  is  material  to  the  present  case,  in 
the  woids,  letters,  and  fiffures  following,  that  is  to  say : — 

"Shipped  in  good  order  and  well  conditioned  by  L.  k  Co., 
Alexandria  (Egypt)  in  and  upon  the  good  ship  called  the 
'  Ida,*  whereof  is  master  for  the  present  voyage  Ambrozio 
Chiapella,  and  now  ridine  at  ancnor  in  the  port  of  Port 
Said  (Egypt)  and  bound  for  Hull,  6110ardebs  of  cotton 
seed  being  marked  and  numbered  as  in  the  margin,  and  are 
to  be  delivered  in  the  like  good  order  and  well-conditioned 
at  the  aforesaid  port  of  Hull  (the  act  of  Crod,  the  Queen's 
enemies,  tire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation  of  whatever  nature  aud 
kind  soever,  save  risk  of  boats  so  far  as  ships  are  liable 
thereto,  excepted),  unto  order  or  to  assigns  paying  freight 
for  the  said  goods  at  the  rate  of  (Ids.)  say  19^.  sterling  in 
full  per  ton  of  20  cwt.  delivered  with  101.  erfttuity.  Other 
conditions  as  per  charter-party,  dated  London,  4th  October, 

1872,  with  primage  and  average  accustomed.  In  witness 
whereof  the  master  or  purser  of  the  said  ship  hath  afBrmed 
to  three  bills  of  lading  all  of  this  tenor  and  date,  the  one  of 
which  three  bills  bemg  accomplished,  the  other  two  to 
stand  void.     Dated  in  Port  Said  (Egypt)  6th  February, 

1873.  100  dunnage  mats.  Fifteen  working  days  remain 
for  discharging." 

4.  The  persons  oonstitnting  the  firm  of  Messrs.  L.  and  Company 
are  identical  with  the  members  of  the  plaintiffs'  firm. 

5.  The  vessel  sailed  on  her  voyage  to  Hull  and  duly  arrived 
there  on  or  about  the  7th  day  of  May,  1873. 

6.  The  cotton  seed  was  delivered  to  the  plaintiffs,  but  not  in  as 
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Aet  1975,  good  order  and  condition  as  it  was  when  shipped  at  Port  Said ;  bat 
Appx.  C.   was  delivered  to  the  plaintiffs  greatly  dami^ged. 

Hoi.  8,  9.      y^  rpjjg  deterioration  of  the  cotton  seed  was  not  occaaioiied  by 
any  of  the  perils  or  causes  in  the  bills  of  lading  excepted. 

8.  By  reason  of  the  premises  the  plaintiffs  lost  a  great  part  of 
the  value  of  the  said  cotton  seed,  and  were  put  to  g^reat  expense 
in  and  about  keeping,  warehousing,  and  improving  the  conoitioD 
of  the  said  cotton  seed,  and  in  and  about  having  the  same 
surveyed. 

The  plaintiffs  claim  the  following  relief : — 

1.  I,  for  damages,  [this  may  he  in.serted  if  the  action 
be  an  Admiralty  action  in  rcm\  [and  the  condemnation  of  the 

said  vessel  and  the  defendant  and  his  bail  in  the  same]  ; 

2.  Such  further  relief  as  the  nature  of  the  case  requires. 


fitAt«inent  of 
defence. 


[TUU,\ 


Statement  of  Defence. 

1.  They  [the  Defendants]  deny  the  truth  of  the  allegations  con- 
tained in  the  sixth,  seventh,  and  eighth  articles  of  the  said  petition 
[?  claim]. 

2.  The  deterioration,  if  any,  to  the  cotton  seed  was  occasioned 
by  the  character  and  quality  of  the  cotton  seed  when  shipped  on 
board  the  **  Ida,"  and  oy  the  inherent  qualities  of  the  cotton  seed, 
and  by  shipping  water  in  a  severe  storm  which  occnired  on  the 

day  of  ,  in  latitude  daring  the 

voyage,  or  by  some  or  one  of  such  causes. 


Reply. 


[TiiU,\ 

Reply. 
The  plaintiffs  join  issue  upon  the  statement  of  defence. 


Action  on 

liottomry 

imnd  (Ad-     la  the  High  Ck>urt  of  Justice. 

jniwlty).  AdmSalty  Division. 


No.  9. 

Bottomry  Bond. 


Statement  of 
cbiiiu. 


Writ  issued  [  ]. 

The  "Onward." 

Between  A.  B.  and  C.  2>.,  Plaiutiflb, 

and 
E,  F,  and  G.  H.^  Defendants. 

Statement  of  Claim. 


1.  The  "  Onward,*'  a  ship  of  933  tons  register,  or  thereabonts, 
belonging  to  the  United  States  of  America,  whilst  on  a  voyage  from 
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Monlmein  to  Queenatown  or  Falmouth,  for  orders,  and  from  thence,  Aet  1876, 
to  a  port  of  discharge  in  the  United  Kingdom  or  on  the  Continent  Appz.  C. 
between  Bordeaux  and  Hamburg,  both  ports  inclusive,  laden  with      Ho.  9. 

a  carso  of  teak  timber,  was  compelled  to  put  into  Port  Louis,  in 

the  iuand  of  Mauritius,  in  order  to  repair  and  refit. 

2.  The  master  of  the  '*  Ooward,"  being  without  funds  or  credit 
at  Port  Louis,  and  being  unable  to  pay  the  expense  of  the  said 
repairB,  and  the  necessary  disbursements  of  the  said  ship  at  Port 
Louis,  so  as  to  enable  the  said  ship  to  resume  and  prosecute  her 
voyage,  and  after  having  commiinicated  with  his  owners,  and  with 
the  owners  and  consignees  of  the  cargo,  was  compelled  to  resort  to 
a  loan  of  24,369  dollars  on  bottomry  of  the  saia  ship,  her  cargo 
and  freight,  for  the  purpose  of  enabling  him  to  bear  the  said  ex- 
penses  and  disbiirsements,  which  sum  Messrs.  H.  and  Company, 
of  Port  Louis,  at  the  request  of  the  master  by  public  advertisement, 
advanced  to  the  said  master  at  and  after  the  rate  of  128  dollars 
for  every  100  dollars  advanced,  and  accordingly  the  said  master, 
by  a  bond  of  bottomry,  dated  the  Idth  of  Octolxn*,  1870,  by  him 
duly  executed  in  consideration  of  the  sum  of  24,369  dollars,  Mau- 
ritius currency,  paid  to  him  by  the  said  Messrs.  H.  and  Company, 
bound  himself  and  the  said  ship  and  her  cargo,  namely  about  940 
tons  of  teak  timber,  and  her  freight,  to  pay  unto  Messrs.  H.  and 
Companv,  their  assigns,  or  order  or  indorsees,  the  said  sum  of 
2^369  dollars  with  the  aforesaid  maritime  premium  thereon, 
within  twenty  days  next  after  the  arrival  of  the  **  Onward''  at  her 
port  of  discharse,  from  the  said  intended  voyage,  the  said  payment 
to  be  made  botli  in  capital  and  interest  in  British  sterling  money, 
at  and  after  the  rate  of  4s.  for  every  dollar  with  a  condition,  that 
in  case  the  said  ship  and  cargo  should  be  lost,  during  her  voyage 
from  Port  Louis  to  Queenstown  or  Falmouth,  for  orders,  and  thence 
to  her  port  of  discharge  in  the  United  Kingdom  or  on  the  Continent 
between  Bordeaux  and  Hambui*g,  both  ports  inclusive,  then,  that 
the  said  sum  of  24,369  dollars,  and  maritime  premium  thereon, 
should  not  be  recoverable. 

3.  The  **  Onward  "  subsequently  proceeded  on  her  voyage,  and 
on  the  7th  of  February,  1871,  arrived  with  her  cargo  on  board  at 
the  port  of  Liverpool,  which  was  her  port  of  discharge. 

4.  The  bond  was  duly  endorsed  and  assigned  to  the  plaintiffs. 

5.  The  ship  has  been  sold  by  order  of  the  Court,  and  the  proceeds 
of  the  sale  thereof  have  been  brought  into  Court,  and  tlie  ^ight 
has  also  been  paid  into  Court. 

6.  The  said  sum  of  24,369  dollars  with  the  maritime  premium 
thereon,  still  remain  due  to  the  plaintiffs.  By  a  decree  made  on 
the  10th  of  May,  1871,  the  Court  ]^ronouncea  for  the  validity  of 
the  bond,  so  for  as  regarded  the  ship  and  freight,  and  condemned 
the  proceeds  of  the  ship  and  freight  in  the  amount  due  on  the  bond. 
The  principal  and  premium  stiU  remain  owing  to  the  plaintiffs,  and 
the  proceeds  of  the  said  ship  and  freight  available  for  payment 
thereof  are  insufficient  for  such  payment. 

llie  plaintifiBi  claim  :— 

1.  That  the  Court  pronounce  for  the  validity  of  the  bond  so  far 
as  regards  the  cargo. 
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A«t  1875,        2.  That  the  Conrt  oondemn  the  defefuUnto  aod  their  bail  in  so 

Appz.0.  much  of  tbo  amount  due  to  the  plaintiflb  on  the  bond,  for 

Vo.  9.  principal  maritime  premium,  and  for  intereit^  from  tiie  time 

when  such  principal  and  premium  ought  to  have  been 

paid  as  the  proceeds  of  the  ship  and  freight  available  for 
payment  of  tne  bond  shall  be  insufficient  to  satisfy,  and  iu 
costs. 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 


defence. 


[Title.] 

Statement  of  Statement  of  Defence. 

The  defendants  say  that  the — 

1.  Several  averments  in  the  second  article  of  the  statement 
[didm]  contained  are  respectively  untrue,  except  the  avenneot 
that  the  bottomry  bond  therein  mentioned  was  given  and  execnted. 

3.  The  "  Onward"  proceeded  on  the  voyage  in  the  first  para- 
graph of  the  claim  mentioned,  under  a  charter  party  made  between 
tke  defendants  and  the  owners  of  the  vessel,  who  resided  at  Xew 
York.  And  the  cargo  in  the  said  paragraph  mentioned  belonged 
to  the  defendants,  and  was  shipped  at  AioulmeiQ,  by  Messrs.  T.  F. 
and  Company,  of  Moulmein,  consigned  to  tlie  defendants. 

4.  When  the  *'  Onward  "  put  into  Port  Louis,  the  master  placed 
his  ship  in  the  hands  of  Messrs.  H.  and  Companv,  the  persons  in 
the  second  para^ph  of  the  claim  mentioned,  and  the  repairs  and 
disbursements  m  the  said  second  article  mentioned  were  made, 
directed,  and  expended  under  the  orders,  management,  and  on  the 
credit  of  the  said  Messrs.  H.  and  Company,  who  at  the  outset  con- 
templated the  necessity  of  securing  themselves  by  the  hypotheca- 
tion of  the  ship,  freight,  and  cargo. 

5.  The  master  of  the  "Onward"  and  Messrs.  H.  and  Com- 
pany did  not  communicate  to  the  said  shippers  of  the  caigo,  or  to 
the  defendants  who  carried  on  business  at  Glasgow,  as  the  master 
knew,  the  intention  of  hypothecating  the  ship,  freight,  and  cargo, 
or  the  circumstances  which  might  render  such  hypothecation  ad- 
visable or  necessary,  but,  on  the  contrary,  without  reasonable 
cause  or  excuse,  abstained  from  so  doing,  although  the  oompara- 
tivdy  small  value  of  the  ship  and  freight  to  be  earned,  rendered  it 
all  the  more  important  that  such  communication  should  have  been 
made. 

6.  A  reasonable  and  proper  time  wss  not  allowed  to  elaps  j 
between  the  advertisements  for  the  bottomiy  loan  and  the  accept- 
ance of  Messrs.  H.  and  Company's  offer  to  take  such  loan. 


Beply 


[TiOe.] 
Reply. 


1.  The  plaintiffs  say  that  the  defendants,  since  the  3Ut  day  of 
December,  1868,  have  been  the  only  persons  forming  the  firm  of 
T.  F.  &  Co.,  of  Moulmein,  mentioned  in  the  third  pamgiaph  of 
the  defence. 
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2.  After  the  master  of  the  "  Onward"  put  into  Port  Louia  as  Aet  1876, 
aforesaid,  he  employed  Messrs.  H.  and  Company,  in  the  claim  Appz.  C. 
mentioned,  as  his  agents,  and  by  bis  directions  they  by  letter  com-     ITo.  0. 

municated  to  the  defendants*  firms  at  Moulmein  and  Glasgow  the  — 

circumstances  of  the  ship^s  dists-ess,  and  the  estimated  amount  of 

her  repairs. 

3.  The  said  Messrs.  H.  and  Company  shortly  after  the  said  ship 
was  put  into  their  hands  at  Port  iJouis,  offered  the  said  master,  in 
case  ne  should  require  them  to  do  so,  to  make  the  necessary  ad- 
vances for  the  ship's  repairs,  and  to  take  his  draft  at  90  days'  si^^t 
on  Messrs.  B.  Brothers,  of  London,  at  the  rate  of  5  per  cent,  cus- 
count  for  the  amount  of  the  advances,  together  witn  a  bottomry 
bond  on  ship,  cargo,  and  freight  as  collateral  security,  the  bond 
to  be  void  snould  the  draft  he  accepted.  The  said  master,  and 
the  said  Messrs.  H.  and  Company,  by  letter,  communicated  to 
the  owners  of  the  "  Onward  "  tne  circumstances  of  the  said  ship's 
distress,  and  the  aforesaid  offer  of  the  said  Messrs.  H.  and  Com- 
pany, and  the  said  master  by  his  letter  requested  the  said  owneis 
to  give  him  their  directions  on  the  subject.  The  said  owners 
shortly  after  receiving  such  letters,  by  letter  communicated  with 
the  defendants  at  Glasgow,  and  forwarded  to  them  copies  of  the 
said  lastly-mentioned  letters  of  the  said  master,  and  of  the  said 
Messrs.  H.  and  Co. 

4.  The  defendants'  houses  at  Moulmein  and  Glasgow  respec- 
tively received  the  letters  referred  to  in  the  second  paragraph  of 
this  reply  in  time  to  have  communicated  with  the  said  master  at 
Port  Louis  before  the  giving  of  the  said  bottomry  bond. 

5.  The  defendants  received  the  said  copies  of  letters  referred  to 
in  paragraph  4  of  this  reply,  in  time  for  them  to  have  communi- 
cated thereon  with  the  saia  master  at  Port  Louis  before  the  giving 
of  the  said  bond. 

6.  The  defendants  did  not  at  any  time  answer  the  said  communi- 
cations of  the  said  Messrs.  H.  and  Company,  or  in  any  way  com- 
municate, or  attempt  to  communicate  with  the  said  master,  or  to 
direct  him  not  to  give,  or  prevent  him  from  giving  the  said  bot- 
tomry bond  on  the  said  cargo. 

7.  The  said  bond  was  dul^  advertised  for  sale,  and  was  subse* 
quently,  and  after  aproper  mterval  had  elapsed,  sold  by  auction 
in  the  usual  way.  Tnere  were  several  bidders  at  the  sale,  and  the 
said  Messrs.  H.  and  Company  were  the  lowest  bidders  in  premium, 
and  the  said  bond  was  knocked  down  to  them.  The  said  bond 
was  not  advertised  for  until  the  said  ship  was  ready  for  sea,  and 
up  to  that  time  the  master  of  the  said  ship  had  expected  to  hear 
from  her  owneis,  and  had  hoped  to  be  put  in  funds,  and  had  not 
UnaUy  detennined  to  resort  to  bottomry  of  the  said  ship,  or  her 
cai^o,  or  freight. 

8.  Save  as  herein  appears  the  plainti£b  deny  the  truth  of  the 
several  allegations  contained  in  the  said  answer. 

[Note.— r^e  /ad$  stated  in  this  reply  shauid,  in  ffeneral,  he  intro* 
duced  by  amendment  into  Uie  statement  (^  claim,] 
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AetllTS,  Title.] 

M^O. '  fc joinder. 

'  The  defendants  join  iuine  upoo  the     aintiHi'  ilciily. 


Writ  inued  3rd  Aogiut,  18Ti>. 

Between  J.  B.  mnd  <7.  D.,  PlaiatUb, 

E.  r.  and  G.  H.,  Defeodante. 
cnent  of  Ktetement  of  CUim. 

^  1.  The  ptaintitTi  were,  on  the  lat  Angiiat,  1874,  the  ovnen  of 

the  Bteun  ship  "  Britiih  Queen." 

'2,  On  the  Ist  August,  1ST4,  the  Bhip  being  then  in  Coluuttk,  a 
charter  partjr  wu  thei-e  entered  iuto  between  John  Smith,  the 
muter,  on  behklf  uE  bimieif  and  the  owners  of  the  Mid  ship,  of 
the  one  pact,  and  the  defendants  of  the  other  part. 

3.  B7  the  laid  charter  party  it  wai  agreed,  amoDgtt  other  thin^, 
that  the  defendaata  tbould  be  entitled  to  the  whole  cutTlag 
power  of  the  said  iteamthip  for  the  period  of  four  monthi  certain, 
commencing  from  the  said  Ist  August,  1874,  upon  a  voyage  or 
Toyagea  between  Calcutta  and  Mauiitiua  and  bajsk ;  that  the  de- 
fendaata should  pay  for  such  use  of  the  said  steuuship  to  the 
plaintiff'  agent!  at  Calcutta,  moothly,  the  mm  of  WOOL  ;  that 
the  charter  should  terminate  at  Calcutta ;  and  that  if  at  the  expi- 
~'^-D  of  the  said  period  of  four  mootha  the  said  steamahip  ahould 


4.  The  "  Britiah  Queen  "  niade  several  voyages  in  pnnnanc«  of 
the  laid  charter  party,  and  the  first  three  monthly  nmu  o(  lOQO/. 


J,  The  [jt-rioil  o[  four-  [iiuutlis  expired  ou  the  Ist  DecemW,  1ST4, 
nuil  at  that  tiute  the  steaiUBhip  was  on  a  voyage  from  Mauritiita  ki 
Calcutta.  8be  arrived  at  Caloutta  on  tbe  18th  December,  and  ths 
discharge  of  her  cargo  there  was  completed  on  the  IGtb  D 


eOiH.  for  the  hire  of  the  steamship  from  the  Ist  to  tli«  lOth  ■>•• 
oember,  iST-l,  hut  the  defeadants  have  not  paid  any  part  ef  tfae 
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The  plaintiffs  claim :~  Aet  1875, 

The  sum  of  15007.  and  interest  upon  1000^,  part  thereof,  from  ^^^'5' 

the  l8t  December,  1874,  until  judgment  *^'  *^' 

The  plaintiflfJB  propose  that  this  action  should  be  tried  in  London. 


[TUU.] 

Statement  of  Defence.  Statement  of 

1.  By  the  charter  party  sued  upon  it  was  expressly  provided  ^^nt^^ 
that  if  any  accident  should  happen  to,  or  any  repairs  should  claim, 
become  necessary  to  the  engines  or  boilers  of,  the  said  steamship, 

the  time  occupied  in  repairs  should  be  deducted  from  the  period 
of  the  said  charter,  ana  a  proportionate  reduction  in  the  cnarter 
money  should  be  made. 

2.  On  the  repairs  became  necessary  to  the  ennnes 
and  boilers  of  the  steamship,  and  ten  days  were  occupied  in  effect- 
ing  such  repairs. 

3.  On  the  an  accident  happened  to  the  en^es  of  the 
steamship  at  Mauritius,  and  two  days  were  occupied  m  effecting 
the  repairs  necessary  in  consequence  thereof. 

4.  The  defendants  are  therefore  entitled  to  a  reduction  in  the 
charter  money  of  400/. 

By  way  of  set-off  and  counter-claim  the  defendants  claim  as  cotmter 
follows : —  claim. 

5.  By  the  charter  party  it  was  expressly  provided  that  the 
charterers  should  furnish  funds  for  the  steamship's  necessary 
disbursements,  except  in  the  port  of  Calcutta,  without  any 
commission  or  interest  on  any  sum  so  advanced. 

G.  The  defendants  paid  for  the  necessary  disbursements  of  the 
ship  in  the  port  of  Mauritius  between  the  and  the 

,  1874,  sums  amounting  in  all  to  6251.  149.  6d. 

7.  The  charter  party  also  contained  an  express  warranty  tha 
the  steamship  was  at  the  date  thereof  capable  of  steaming  nine 
knots  an  hour  on  a  consumption  of  30  tons  of  coal  a  day,  and  it 
was  further  provided  bv  the  charter  i>arty  that  the  charterers 
should  provioe  coal  for  the  use  of  the  said  steamship. 

8.  The  steamship  was  at  the  date  of  the  charter  narty  only 
capable  of  steaming  less  than  to  eight  knots  an  hour,  ana  that  only 
on  a  consumption  of  more  than  35  tons  of  coal  a  day. 

9.  In  consequence  of  the  matters  mentioned  in  the  last  para- 
sraph,  the  steamship  finally  arrived  at  Calcutta  at  least  fifteen 
days  later,  and  remamed  under  charter  at  least  fifteen  days  longer 
than  she  would  otherwise  have  done.  She  was  also  during  the 
whole  period  of  the  said  charter  at  sea  for  a  much  lai^ger  number 
of  days  than  she  would  otherwise  have  been,  and  consumed  a 
much  larger  quantity  of  coal  on  each  of  such  days  than  she  would 


r.       •} 


A«t  18TS,  otherwiie  have  done,  whenby  the  defendtuitB  w«re  obligad  ta 
Appx.  C.  provide  for  the  uHoEthestBuiuhipmnch  Wgcr  qiuntitiaaof  coal 
Ho*.  10,    than  they  would  otherwiM  hare  been. 

'. The  defendanta  claim  : — 

/.  damaga  id  reipact  of  the  mtMmn  atated  in  thii 
aet-ofT  and  conDtwclaiiu. 


1.  The  plaintiff!  join  iaine  upon  the  Mccmd,  third.  Bod  fourth 
paragri^ba  of  tlie  defeadaot*'  atatemeiit  (rf  dafenoe. 

2.  With  raapect  to  the  aUef[ed  let-off  stated  in  paragr^h  *iz  the 
phuntifli  do  Dot  admit  the  carrectDeasof  the  Bmooot  theivui  stated. 
And  all  mmi  adraDoed  by  them  for  diabaraementa  mire  paid  or 
allowed  to  them  by  the  pUintift  by  deducting  the  amount  thereof 
from  the  third  Dioathly  sum  of  1000/.  paid  (eubject  to  aucfa  dednc- 
tioD)  to  the  plaiatiffa'  agenta  at  Calcutta  by  the  defeodantB  on  or 
about  the  12th  November,  1S74. 

3.  With  reepect  to  tbe  alleged  breach  of  warraoty  sod  the 
Bllend  damagea  therefiom  atatad  in  the  aeveDth,  eighth,  aod 
DinUi  paraffraphi,  the  plaintiffil  aay  that  the  ateainahip  was  at 
the  date  of  the  charter  party  o^wble  of  iteanuna  nine  luiota  aa 
hoar  on  a  coniumptioa  of  30  toaa  of  ooal  a  day.  If  tbe  et««niahip 
did  Dot,  during  the  said  charter,  staam  more  than  eight  koota  an 
hour,  and  that  on  a  cctuumptiou  of  more  than  35  tona  a  day,  ai 
aUesed  (which  the  plaiotiA  do  not  adniit),  it  waa  in  oonaeqaence 
of  the  bad  and  anfit  qnality  of  the  ooal*  prorided  by  the  def  «ad«Bti 
for  the  ahip'a  nae. 


Irak.] 

Jraoder  of  blue. 


No.  11. 

Action  of  Aetion/or  Collision. 

SKE'"  161    •    B.NO. 

(AdmlialtT).  In  the  High  Cour  of  Chancery. 
Admmlty  Diniicai. 

Writ  iaaned  [  ]. 

The  "American." 
Between  J.  B.  and  C.  D.,  PUintifb, 

E.F.ajid.0.  B.,  DefendAnti. 
EulemcBtar  Statement  of  Claim. 

*'*"^  1.  Shortly  before  8  •.».  on  thp  9th  of  Decmnbar,  1874.  the 
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brigantiae  "  Katie,"  of  194  tons  register  of  which  the  Dlainti£b  Aet  1876, 

were  owners,  manaed  by  a  crew  of  e^ht  hands  all  tola,  whilst  Appx.  0. 
on  a  voyage  from  Dablin  to   St.   John's,   Newfoundland,    in     Vo.  11. 

ballast,  was  ia  latitude  abont  46^  N.,  and  longitude  40**  42'  W.,  

by  aooount 

2.  The  wind  at  such  time  was  about  W.  by  S.,  a  strong  breeze, 
and  the  weather  was  dear,  and  the  ''Katie''  was  under  double 
reefed  mainsail,  reefed  mainstaysail,  middle  staysail,  lower  topsail, 
reefed  fore  staysaiL  and  jib,  sailing  full  and  by  on  the  port  taok, 
heading  about  N.W.  A  N.,  and  preceding  at  the  rate  of  about  live 
knots  and  a  half  per  hour. 

3.  At  such  a  time  a  steamship  under  steam  and  sail,  which 
proved  to  be  the  screw  steamship  "  American,"  was  seen  at  the 
distuice  of  three  or  four  miles  &om  the  "Katie,"  broad  on  her 
port  bow,  and  steering  about  £.  or  E.  by  8.  The  master  of  the 
**  Katie,"  not  having  been  able  to  take  observations  for  several 
days,  and  her  chronometer  havin||  run  down,  and  the  said  master 
wishing  to  exchange  longitudes  with  the  "American,"  caused  an 
ensign  to  be  hoisted,  and  marked  his  longitude  by  account  on  a 
board  which  he  exhibited  over  the  port  side.  The  "  Katie  "  was 
kept  full  and  by,  and  the  "  American  "  approached  rapidly,  and 
attempted  to  pass  khead  of  the  "  Katie,"  and  caused  immediate 
danger  of  collision,  and  although  thereupon  the  helm  of  the 
** Katie"  was  put  harda-port  and  her  mainsheet  let  go,  the 
"American"  with  her  stem  struck  the  "Katie"  on  her  port 
side,  almost  amidships,  cutting  her  nearly  in  two,  and  th6 
"  Katie  "  suik  almost  immediately,  her  crew  being  saved  by  the 
steamer. 

4.  The  "American  "  improperly  neglected  to  keep  dear  of  the 
"Katie." 

5.  The  "American"  improperly  attempted  to  pass  ahead  of  the 
"Katie." 

6.  The  "American"  improperly  neglected  to  ease  her  engines, 
and  improperly  neglected  to  stop  and  reverse  her  engines  in  due 
time. 

The  plaintiflfo  claim : — 

1.  That  it  may  be  declared  that  the  plaintiflfs  are  entitled  to 
the  damage  proceeded  for. 

2.  That  the  bail  given  by  the  defendants  be  condemned  in 
such  damage,  and  in  costs. 

3.  That  the  accounts  and  vouchers  relating  to  such  damage 
be  referred  to  the  Registrar  assisted  by  merchants  to  report 
the  amount  thereof. 

4.  Such  further  and  other  relief  as  the  nature  of  the  case  ma 
require. 

[SortB.—Thi  ordinary  form  of  No,  2  m,  "That  the  defendants  and 
their  bail  be  condemned  in  such  damage,  and  in  coHts."] 
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Aotl875,  [TUU.] 

Appz*  C* 

Ho.  11,  Statement  of  Defence. 

SUto^i^JTof     '^^  defendftnte  say  ae  foUows  :~ 

aefencf.  1.  The  "American*'  is  a  screw  steamship,  of  1368  tons 

with  engines  of  200-hone  power  nominal,  belonging  to  the  povt  of 
Liverpool,  and  at  the  time  of  the  occorrences  hereinafter  meo- 
tionea  was  manned  by  a  crew  of  forty  hands  all  told,  laden  with 
a  cargo  of  general  merdiandise,  and  bound  from  Port-au-Prince 
in  the  West  Indies  to  Liverpool. 

2.  About  8.5  a.ni.  on  the  28th  of  November,  1874,  the 
"American"  was  in  latitude  46^  N.,  lonmtude  38'  16'  W.,  steering 
E.  by  S.  true  ma^etic,  msldng  under  ul  sail  and  steam  about  12 
knots  an  hour,  the  wind  being  about  S.W.  by  S.  true  magnetic, 
blowing  a  strong  breeze  and  the  weather  hazy,  when  a  vessel, 
which  afterwards  proved  to  be  the  brigantine  "Katie,"  was 
observed  on  the  "  American's  "  starboara  bow  about  four  miles 
distant,  bearing  about  S.E.  by  E.  true  magnetic,  close-haaled  to 
the  wind,  and  steering  a  course  nearly  parallel  to  that  of  the 
"American," 

3.  The  "  American  "  kept  her  course,  and  when  the  "  Katie  ^ 
was  about  three  miles  distant  her  ensign  was  observed  by  those 
on  board  the  "American''  run  up  to  the  main,  and  ake  was 
seen  to  have  altered  her  course,  ana  to  be  bearing  down  towards 
the  "American.*'  The  "American's"  ensign  was  afterwaitis  run 
up,  and  her  master,  supposing  that  the  "  Katie  "  wanted  to 
oorrect  her  longitude,  or  to  speak  the  "American,"  continued 
on  his  course  expecting  that  the  "Katie,"  when  she  had  got 
sufficiently  close  to  speak  or  show  her  black  board  over  the  star- 
board side,  would  lutf  to  the  wind,  and  pass  to  windward  of  the 
"American." 

4.  The  master  of  the  "American"  watched  the  "Katie'*  as  she 
continued  to  approach  the  "American,**  and  when  she  had 
approached  as  near  as  he  deemed  it  prudent  for  her  to  come,  he 
waved  to  her  to  luff,  and  shortly  afterwards,  on  his  obeervinf  her 
to  be  attempting  to  cross  the  bows  of  the  "American,"  the  heun  of 
the  latter  was  immediately  put  to  starboard  and  engines  stopped 
and  reversed  full  speed  ;  but  notwithstanding,  the  "American" 
with  her  stem  came  into  collision  with  the  port  side  of  the 
"Katie,"  a  little  forward  of  the  main  rigging. 

6.  The  "  American  "  engines  were  then  stopped,  and  when  the 
crew  of  the  "  Katie  "  had  got  on  board  of  the  "  American/*  the 
latter's  eusines  were  revermd  to  get  her  dear  of  tho  **  Katie,** 
which  sunk  under  the  "American's"  bows. 

6.  The  "Katie"  improperly  approached  too  dose  to  the 
"American." 

7.  Those  on  board  the  "  Katie  "  improperly  neglected  to  luff, 
and  to  pass  to  windward  of  the  "American." 

8.  Those  on  board  the  "  Katie  "  improperly  attempted  to  cross 
the  bows  of  the  "  American." 

9.  Those  on  board  the  "Katie"  improperly  ported  her  helm 
before  the  said  collision. 

10.  Those  on  board  the  "  Katie  "  improperly  neglected  to  star- 
board her  helm  before  the  said  collision. 
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[TUle.]  Act  1875, 

Appz.  C. 
Reply.  Vm.  11, 

The  piftintifiii  join  vamie  upon  the  defendants'  statement  of        *^* 

^«^«^<»-  Reply. 


187  .    a  Na 


No.  12. 

ActUnifor  Equipmmt, 

In  the  Hi^h  Oonrt  of  Justice. 
Admiralty  Division. 

Writ  issued  [  ]. 

The"TwoEUens." 

Between  A.  B.  and  C.  D,,  Plaintiffs, 

and 
E,  F.,  Defendant. 

Statement  of  Claim. 

1.  The  said  vessel  was  and  ib  a  British  colonial  vessel,  belong- 
ing to  the  Port  of  Dieby  in  Nova  Scotia,  of  which  no  owner  or 
part  owner  was  at  the  time  of  this  action  or  is  domiciled  in 
England  or  Wales. 

2.  At  the  time  of  the  commencement  of  this  action  the  said 
vessel  was  under  arrest  of  this  Court. 

.3.  About  the  month  of  February,  1868,  the  said  vessel  wss 
lying  in  the  Port  of  London,  in  need  of  repairs,  and  of  being 
equipped  and  supplied  with  certain  other  necessaries. 

4.  B^  the  order  of  Messrs.  K.  L.,  who  were  duly  authorised, 
the  plaintiflb  equipped  and  repaired  the  said  vessel  as  she  needed, 
and  provided  the  vessel  with  necessaries,  and  there  is  now  due  to 
the  plaintiffs  for  such  necessary  repairing  and  equipping,  and 
othez  necessaries,  the  sum  of  305/.  Ss.,  together  witn  interest 
thereon  from  the  19th  day  of  February,  1868. 

The  plaintifis  claim  : — 

1.  Judgment  for  the  said  sum  of  305/.  3s.,  with  such  interest 

thereon  as  aforesaid  until  judgment. 

2.  The  condemnation  of  the  ship  and  the  defendant  and  his  bail 

therein  and  in  the  costs  of  this  suit. 

3.  Such  further  relief  ss  the  nature  of  the  case  requires. 


Action  for 
ec}uipinent 
of  ghip  (Ad- 
miralty). 


BtAtflmentof 
claim. 


[TUk,] 

Statement  of  Defence. 

1.  Bv  an  instrument  of  mortga^,  in  the  form  and  recorded  as 
prescrioed  by  the  Merchant  Shippms  Act,  1854,  bearing  date  the 
9th  of  March,  1867,  and  executed  by  C.  M.,  blacksmith,  D.  F., 


Statement 
of  defence. 
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Aet  1875,  mMter  mariuer,  and  W.  H.,  farmer,  all  of  Weymouth,  in  tbe 

Appz.  C.    ooaaty  of  Digby,  ia  Nova  Scotia,  the  registered  owners  of  64-64fchs 

Ho.  18.     parts  or  shares  in  the  vessel,  the  said  C.  M.,  D.  F.,  and  W.  H. 

. mortffaged  64-64ths  parts  or  shares  in  the  vessel,  of  whidft  the 

said  D.  F.  was  also  master,  to  G.  T.,  of  Nova  Sootia,  in  con- 
sideration of  the  sum  of  5000  dollars  advanced  by  him  to  the  said 
owners,  and  for  the  purpose  of  securing  the  repayment  by  them  to 
him  of  the  said  sum  with  interest  thereon. 

2.  By  an  instrument  of  transfer,  dated  the  16th  of  July,  1868, 
in  the  form  prescribed  by  the  said  Act,  and  executed  by  6.  T., 
in  consideration  of  the  sum  of  5000  dollars  to  6.  T.,  paid  by 
the  defendant,  G.  T.  transferred  to  the  defendant  the  mortgage 
seourity. 

3.  The  said  sum  of  5000  dollars,  with  interest  thereon,  still 
remains  due  on  the  said  security. 

4.  The  vessel  was  not  under  the  arrest  of  this  Court  at  the  time 
of  the  oommenoement  of  this  action. 

5.  The  vessel  did  not  need  to  be  eouipped  or  repaired  as  in  the 
fourth  para^ph  of  the  plaintiffs'  claim  mentioned,  and  she  did 
not  at  the  tmie  of  the  supply  of  the  articles  referred  to  in  the  said 
fourth  paragraph  as  "  necessaries  **  stand  in  need  of  such  articles. 
On  the  contrarv,  the  said  vessel  could  have  gone  to  sea  and 
proceeded  on  ana  prosecuted  her  voyage  without  such  equipments, 
repairs,  and  articles  referred  to  as  aforesaid,  and  such  equipments, 
repairs,  and  other  articles  were  done  and  effected  and  supplied 
for  the  purpose  of  reclassing  the  said  vessel,  and  not  for  any 
other  purpose ;  and  the  claim  of  the  plaintiffs  is  not  a  claim  for 
necessaries  within  the  meaning  of  the  Admiralty  Court,  1861, 
s.  5. 

6.  The  alleged  necessaries  were  not  supplied  on  the  credit  of 
the  said  vessel,  but  upon  the  personal  credit  of  J.  B. ,  who  was  the 
broker  for  the  vessel,  and  upon  the  agreement  that  the  pli^iTitiffit 
wers  not  to  have  recourse  to  the  vessel. 

7.  The  defendant  did  not,  nor  did  G.  T.,  in  any  way,  order, 
authorise,  or  become  liable  for,  and  neither  of  them  is  in  any  way 
liable  in  respect  of  the  said  alleged  supplies  or  any  part  therectf, 
and  the  said  vessel  was  at  the  time  of  tne  commencement  of  this 
action  and  she  still  is  of  a  less  value  than  the  amount  which,  ine- 
spective  of  the  sums  referred  to  in  the  next  article  of  this  answer, 
is  due  to  the  defendant  on  the  said  mortgage  security. 

8.  The  defendant,  in  order  to  save  the  vessel  from  being  sold 
by  this  Court  at  the  instance  of  certain  of  her  mariners  having 
Uens  on  the  said  vessel  for  their  wages,  has  been  compelled  to 
pay  the  said  wages,  and  he  claims,  if  necessary,  to  be  entitied  to 
stand  in  the  place  of  such  mariners,  or  to  add  the  amounts  so 
paid  by  him  for  wages  to  the  amount  secured  by  the  said  mort- 
gage, and  to  have  priority  in  respect  thereof  over  the  claim  of 
the  plaintiffs. 


I( 
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[TUle,]  Aitltim, 

^Ply-  Hoi.  12, 

1.  The  pUintiffii  admit  that  64-64th  shares  ia  the  said  ship,  the        18* 
Two  Ellens,"  were  on  or  about  the  9th  day  of  March,  1867, 


mortgaged  by  the  said  C.  M.,  D.  F.,  and  W.  H.,  all  of  Weymouth,  ^P^^* 
in  the  county  of  Digby,  Nova  Sootla,  to  the  said  G.  T. 

2.  Save  as  aforementioned,  all  the  several  averments  in  the  said 
answer  contained  are  respectively  untrue. 

3.  If  there  was  or  is  anv  such  instrument  of  transfer  as  is  men- 
tioned in  tiie  second  article  of  the  said  answer  the  same  has  never 
been  registered  aoorading  to  the  provisions  of  the  Merchant  Ship* 
ping  Act*  1854. 

4.  The  said  G.  T.  has  never  been  domiciled  in  or  resided  in  the 
United  Kingdom,  and  is  now  resident  in  Nova  Scotia,  and  the 
re^tered  owners  of  the  said  vessel  in  the  first  panunraph  of  the 
said  defence  mentioned  were  always  and  are  domioUed  in  Nova 
Scotia,  aud  resident  out  of  the  United  Kingdom. 


[TUU,] 

Rejoinder.  Rejoinder. 

The  defendant  joins  issue  upon  the  third  and  fourth  paragraphs 
of  the  Reply. 


No.  18. 


Action  for  False  Itnprisonment,  Action  for 

falM  im- 
187  •     B.  No.       priaonment 

In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  August,  1876. 

Between  A.  B,,  Plaintiff, 

and 
H,  F.f  Defendant. 

Statement  of  Claim.  SUtement 

1.  The  plaintiff  is  a  journeyman  painter.  The  defendant  is  a 
builder,  having  his  buil<Ung  yard,  and  carryiiu;  on  business  at 

,  and  for  six  months  before  and  up  to  the  22nd 
August,  187  ,  the  plaintiff  was  in  tiie  defendant's  employment  as 
a  journeyman  painter. 

2.  On  the  said  22nd  August^  187  ,  the  plaintiff  came  to  work 
as  usual  in  the  defendant's  yard,  at  about  six  o'clock  in  the 
morning. 

3.  A  few  minutes  after  the  plaintiff  had  so  come  to  work  the 
defendant's  foreman,  X  F.,  who  was  then  in  the  yard,  called 

z  3 
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Aet  1^5,  the  plaintiff  to  Him,  and  acciued  the  plaintiff  of  having  on  the 

Appz.  C.   previouB  day  stolen  a  quantity  of  paint,  the  property  of  the 

Ho.  IS,     defendant,  from  the  yard.    The  plaintiff  denied  the  charge,  bat 

X.  T.  gave  the  plaintiff  into  the  custody  of  a  constable,  whom  he 

had  previously  sent  for,  upon  a  charge  of  stealing  paint. 

4.  The  defendant  was  present  at  the  time  when  the  plaintiff 
was  given  into  custody,  and  authorised  and  assented  to  his  being 
so  given  into  custody  ;  and  in  any  case  X.  T.,  in  giving  him  into 
custody,  was  acting  within  the  scope  and  in  the  course  of  his  em- 

Sloyment  as  tilie  defendant's  foreman,  and  for  the  purposes  of  the 
efendant^s  business. 

6.  The  plaintiff  upon  being  so  given  into  custody,  was  taken  by 
the  said  constable  acoosiderable  distance  through  various  streets, 
on  foot  to  the  police  station,  and  he  was  there  detainetl 

in  a  odl  till  late  in  the  same  afternoon,  when  he  was  taken  to  the 
police  court,  and  the  charge  against  him  was  heard  before 
the  magistrate  then  sitting  there,  and  was  dismissed. 

.  6.  In  consequence  of  being  so  given  into  custody,  the  plaintiff 
suffered  annoyance  and  disgrace,  and  loss  of  time  and  wages,  and 
loss  of  credit  and  reputation,  and  was  thereby  unable  to  obtain 
any  employment  or  earn  any  wages  for  three  months. 

The  plaintiff  claims  /.  damages. 

The  plaintiff  proposes  that  this  action  should  be  tried  in 
Middlesex. 


SUtement  of  SUtement  of  Defence. 

Defence.  j    jc^l^  Defendant  denies  that  he  was  present  at  the  time  when 

the  plaintiff  was  given  into  custody,  or  that  he  in  any  way  autho- 
risea  or  assented  to  his  being  given  into  custody.  And  the  said 
X  y.,  in  giving  the  plaintin  into  custody,  did  not  act  within  the 
scope  or  in  the  course  of  his  employment  as  the  defendant's  fore- 
man, or  for  the  purposes  of  the  aefendant's  business. 

2.  At  some  time  about  five  or  six  o'clock  on  the 

1)eing  the  evening  before  the  plaintiff  was  given  into  custody,  a 
large  quantity  of  paint  had  been  feloniously  stolen  by  some  person 
or  persons  from  a  shed  upon  the  defendant's  yard  and  premises. 

3.  At  about  5.30  o'clock  on  the  evening  of  the 

the  plaintiff,  who  had  left  off  work  about  £df  an  hour  previoosly, 
was  seen  comine  out  of  the  shed  when  no  one  else  was  in  it. 
although  his  work  lay  in  a  distant  part  of  the  yard  from,  and  he 
had  no  business  in  or  near,  the  shed.  He  was  then  seen  to  go  to 
the  back  of  a  stack  of  timber  in  another  part  of  the  yard.  Shortly 
afterwards  the  paint  was  found  to  have  been  stolen,  and  it  was 
found  concealed  at  the  back  of  the  stack  of  timber  behind  which 
the  plaintiff  had  been  seen  to  go. 

4.  On  the  following  morning,  before  the  plaintiff  was  given  into 
custody,  he  was  askd  by  X.  Y,  what  he  had  been  in  the  shed  and 
behind  the  stack  of  timber  for,  and  he  denied  having  been  in  either 
place.  X.  y.  had  reasonable  and  probable  cause  lor  suspecting, 
and  did  suspect  that  the  plaintiff  was  the  person  who  haa  stolen 
the  painty  and  thereupon  gave  him  into  custody. 
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[TUle,]  Aet  1875, 

Keply.  Kos.  18, 

The  plaintiff  joins  issue  upon  the  defendant's  statement  of       ^^' 

defence.  Z~ 

Reply. 


No.  14. 


Foreclcaure  Action,  Action  of 

foreclosure. 

1876.    W,    No.  672. 
In  the  High  Court  of  Justice. 
Chancery  Diviiion. 
[yame  of  Jtulge,  ] 

Writ  issued  [  ]. 

Between  R  IV.,  Plaintiff, 

and 
0.  8,  and  J,  B.,  Defendants. 

Statement  of  Claim.  Stawement  uf 

1.  By  an  indenture  dated  the  25th  of  March,  1867,  made  be- 
tween the  defendant  O.  S.  of  the  one  part,  and  the  plaintiff  of  the 
other  part,  the  defendant  0.  S.,  in  consideration  of  the  sum  of 
10,0002.  paid  to  him  by  the  plaintiff,  oonveyed  to  the  plaintiff  and 
his  heirs  a  farm  contaming  898  acres,  situate  in  the  parish  of.  B., 
in  the  county  of  D.,  with  all  the  coal  mines,  seams  of  coal,  and 
other  mines  and  minerals  in  and  under  the  same,  subject  to  a 

SroviBo  for  redemntion  of  the  same  premises  on  payment  by  the 
efendant  O.  S. ,  nis  heirs,  executors,  administrators,  or  assigns, 
to  the  plaintiff.  Ids  executors,  administrators,  or  assigns,  of  the 
sum  of  10,0002.,  with  interest  for  the  same  in  the  meantime  at  the 
rate  of  4/.  per  cent,  per  annum,  on  the  25th  day  of  September  then 
next. 

2.  By  an  indenture  dated  the  1st  day  of  April,  1867,  made 
between  the  defendant  O.  S.  of  the  one  part,  and  the  defendaot 
J.  R  of  the  other  part,  the  defendant  0.  S.  conveyed  to  the  de- 
fendant J.  B.  and  his  heirs  the  hereditaments  comprised  in  the 
hereinbefore  stated  security  of  the  plaintiff,  or  some  parts  thereof, 
subject  to  the  plaintiff's  said  security,  and  subject  to  a  proviso  for 
redemption  of  the  same  premises  on  payment  by  the  defendant 
O.  S.,  nis  heirs,  executors,  administrators,  or  assigns,  to  the  de- 
fendant J.  B.,  his  executors,  administrators,  or  assigns,  of  the  sum 
of  15,000/.,  with  interest  for  the  same  in  the  meantune  at  the  rate 
of  5/.  per  cent,  per  anmun. 

.3.  The  whole  of  the  said  sum  of  10,0002.,  with  an  arrear  of  in- 
terest thereon,  remains  due  to  the  plaintiff  on  his  said  security. 

The  plaintiff  claims  as  follows : — 

1.  That  an  account  may  be  taken  of  what  is  due  to  the  plaintiff 
for  principal  money  and  interest  on  his  said  secuntv,  and 
that  the  defendants  may  be  decreed  to  {>ay  to  the  plaintiff 
what  shall  be  found  due  to  him  on  taking  such  account, 


516  FORMS— PLEADIXOS. 

Aet  1876,  ioffi^w  with  hii  costs  of  this  aotioa,  by  a  day  to  be  ap- 

Appz.  C.  pointed  by  iiie  Court,  the  plaintiff  bein^  ready  and  wiUing, 

Vo.  li.  aud  hereby  offering,  upon  being  ^d  hu  principal  money, 

interest,  and  costs,  at  such  appointed  time,  to  couTey  the 

said  mortgaged  premises  as  the  Court  shall  direct. 

2.  That  in  default  of  such  paymentB  the  defendants  may  be 

foi«closed  of  the  equity  o^  redemption  in  the  mort^gaged 
premises. 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 


1876.    W.  Na  672. 
In  the  High  Court  of  Justice. 
Chancery  Division. 
[Name  of  Judge,] 

Between  R  W.,  Plaintiff; 
and 
0.  S.  and  /.  S.,  Defeadanta, 

(by  original  action) ; 

And  between  the  said  0.  &,  Plaintiff, 

and 
The  said  R.  W.,  and  J,  if., 
and  /.  fT.,  Defendants, 

(by  counter-claim}. 

Btatoment  o(       The  Defence  and  Counter-claim  of  the  above-named  0,  S. 
dsfe&oe. 

1.  This  defendant  does  not  admit  that  the  contents  of  the  inden- 
ture of  the  25th  day  of  March,  1867,  in  the  plsiotiff's  statonent 
of  complaint  mentioned^  are  correctly  stated  therein. 

2.  The  indenture  of  the  Ist  day  of  April,  1867,  in  the  statement 
of  daim  mentioned,  was  not  a  security  for  the  sum  of  15,000/.  and 
interest  at  5/.  per  cent,  per  annum,  but  for  the  sum  of  14,0002. 
only,  with  interest  at  the  rate  of  4/.  10s.  per  cent,  per  annum. 

3.  This  defendant  submits  that  under  the  circumstances  in  bis 
counterclaim  mentioned,  the  said  indentures  of  the  25th  day  of 
March,  1867,  and  the  1st  day  of  April,  1867,  did  not  create  any 
effectual  security  upon  the  mines  and  minenJs  in  and  under  the 
lands  in  the  same  indentures  comprised,  and  that  the  same  mines 
and  minerals  ought  to  be  treated  as  excepted  out  of  the  said  seen- 
rities. 

Coontor-  And  by  way  of  counter-daim  this  defendant  states  as  follows : — 

cisiffi.  2,  ^^  ^e  time  of  the  execution  of  the  indenture  next  hereinafter 

stated,  J.  C.  A.  was  seised  in  fee  simple  in  possession  of  the 
lands  described  in  the  said  indentures,  and  the  mines  and 
minerals  in  and  under  the  same. 

2.  By  indenture  dated  the  24th  of  March,  1860,  made  between 
the  said  J.  C.  A.  of  the  first  part.  E.  his  wife,  then  £.  S., 
spinster,  of  the  second  part,  and  this  defendant  and  the 
above-named  J.  W.  of  the  third  part,  being  a  settlement 
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made  in  contemplAtion  of  the  marruige,  shortly  after  Aot  1879, 
■olemnized,  between  the  said  J.  G.  A.  and  his  aaid  wife,  Appz.  C. 
the  §aid  J.  G.  A.  granted  to  this  defendant  and  the  aaid     Ho.  14. 

J.  W.,  and  their  heirs,  all  the  coal  mines,  beds  of  ooal,  and 

other  the  mines  and  minerals  under  the  said  lands,  with 
Sttch  powers  and  privileges  as  in  the  now-stating  indenture 
mentioned,  for  the  purpose  of  winning,  working,  and  gjetting 
the  same  mines  ana  minerals,  to  hold  the  same  premises  to 
this  defendant  and  the  said  J.  W.  and  their  heirs  to  the  use 
of  the  said  J.  G.  A.,  his  heirs  and  assigns,  till  the  solemni- 
zation of  the  said  marriage,  and  after  the  solemnization 
thereof  to  the  use  of  this  defendant  and  the  said  J.  W.,  their 
executors  and  administrators,  for  the  term  of  500  years, 
from  the  day  of  the  date  of  the  now  statins  indenture,  upon 
the  trusts  therein  mentioned,  being  trusts  for  the  benefit  of 
the  said  J.  G.  A.,  and  his  wife  and  the  children  of  their 
marriage,  and  from  and  after  the  expiration  or  other  deter- 
mination of  the  said  term  of  500  years,  and  in  the  meantime 
aubjeot  thereto,  to  the  use  of  the  said  J.  G.  A.,  his  heirs 
and  assigns  for  ever. 

3.  By  indenture  dated  the  12th  day  of  May,  1860,  made  between 

the  said  J.  G.  A.  of  the  one  part,  and  W.  N.  of  the  other  part, 
the  said  J.  G.  A.  granted  to  the  said  W.  N,  and  his  neirs 
the  said  lands,  except  the  ooal  mines,  beds  of  ooal,  and 
other  mines  and  minerals  thereunder,  to  hold  the  same  pre- 
mises unto  and  to  the  use  of  the  said  W.  N.,  his  heirs  and 
assigns  for  ever,  byway  of  mortgage,  for  securing  the  pay- 
ment to  the  said  W.  N.,  his  executors,  administrators,  or 
assigns,  of  the  sum  of  26,000/.,  with  interest  as  therein 
mentioned. 

4.  On  the  14th  of  January,  1864,  the  said  J.  G.  A.  was  adjudi- 

cated a  bankrupt,  and  shoitl^r  afterwards  J.  L.  was  ap- 
pointed creditor  s  assignee  of  his  estate. 

5.  Some  time  after  the  said  bankruptcy,  the  said  W.  N.,  under 

a  ^wer  of  sale  in  his  said  mortgage  deed,  contracted  with 
this  defendant  for  the  absolute  sale  to  this  defendant  of  the 
property  comprised  in  his  said  security  for  an  estate  in  fee 
simple  m  possession,  free  from  incumbrances,  for  the  sum 
of  26,000/.,  and  the  said  J.  L.,  as  such  assignee  as  aforesaid, 
agreed  to  join  in  the  conveyance  to  this  defendant  for  tiie 
purpose  of  signifying  his  assent  to  such  sale. 

6.  By  indenture  dated  the  1st  of  September,  1866,  made  between 

the  said  W.  N.  of  the  first  part,  the  said  J.  L.  of  the 
second  part,  the  said  J.  0.  A.  of  the  third  part,  and  this 
defendant  of  the  fourth  part,  reciting  the  said  agreement 
for  sale,  and  reciting  that  the  said  J.  L.,  beinff  satisfied 
that  the  said  sum  of  26,000/.  was  a  proper  price,  had,  with 
the  sanction  of  the  Gourt  of  Bankruptcy,  a^p^ed  to  confirm 
the  said  sale,  it  was  witnessed  that  in  consideration  of  the 
sum  of  26,000/.,  with  the  privity  and  approbation  of  the 
said  J.  L.,  paid  by  this  defendant  to  the  said  W.  N.,  he 
the  said  W.  N.  granted,  and  the  said  J.  G.  A.  ratified  and 
confirmed  to  this  defendant  and  his  heirs,  all  the  heredita- 
ments comprised  in  the  said  security  of  the  12th  day  of  May, 
1860,  with  their  rights,  members,  and  appartenances,  and 
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Aet  187f ,  all  tbe  estate,  right,  title,  and  ioterest  of  them,  tlie  aftid 
Appz.  C.  W.  N.  and  J.  C.  A.  therein ;  to  hold  the  same  nraniaeg 
Ko.  14.  unto  and  to  the  use  of  this  defendant,  his  heira  and  aaajgna 
for  ever. 

7.  The  Bale  to  thia  defendant  waa  not  intended  to  include  an j* 

thing  not  included  in  the  aecurity  of  the  1 2th  of  May,  IdGQ, 
and  the  aaid  J.  L.  only  ooncurred  therein  to  signify  hie  ap- 
proval of  the  aaid  aale,  and  did  not  nur^rt  to  convey  any 
eetate  veated  in  him ;  and  the  lastly  herembefore  stated  in- 
denture did  not  vest  in  thia  defendant  any  estate  in  the 
aaid  mines  and  minerala. 

8.  The  plaintiff  and  the  defendant  J.  R  respectively  had  before 

they  advanced  to  this  defendant  the  moneys  lent  by  them 
on  their  securities  in  the  plaintiff's  claim  mentioned,  full 
notice  that  the  mines  and  minerals  under  the  said  lands  did 
not  belong  to  this  defendant.  This  fact  appeared  on  the 
abstracts  of  title  delivered  to  them  before  the  preparation 
of  their  said  securities.  A  valuation  of  the  propeity  nyuie 
b  V  a  surveyor  was  furnished  to  them  respectively  on  bdialf 
of  this  defendant  before  they  agreed  to  advance  their 
money  on  their  said  securities  ;  but  although  the  said  lands 
are  in  a  mineral  district  the  mines  and  minends  were 
omitted  from  such  valuation,  and  they  respectively  knew 
at  the  time  of  taking  their  said  securities  that  the  same  did 
not  include  any  interest  in  the  mines  and  minerals. 

« 

9.  At  the  time  when  the  aecuritiea  of  the  plaintiff  and  the  de- 

fendant J.  B.  were  respectively  executed,  the  plaintiff  and 
the  defendant  J.  B.  respectively  had  notice  of  the  said  in- 
denture of  settlement  of  the  24th  day  of  March,  1860. 

10.  At  tbe  time  when  tbe  plaintiff^s  security  was  executed,  the 
mines  and  minerals  under  the  said  lands,  with  such  powers 
and  privileges  as  aforesaid,  were  vested  in  this  derendant 
and  the  said  J.  W.  for  the  residue  of  the  said  term  of  .'HJO 
years,  and  subject  to  the  said  term,  the  inheritance  in  the 
same  mines,  minerals,  powers  and  privileoes  was  vested  io 
the  said  J.  L.  as  sucli  assignee  as  aforesaid. 

11.  The  said  security  to  the  plaintiff  was  by  mistake  framed  bo 
as  to  puiport  to  include  the  mines  and  minerals  under  the 
said  lands,  and  bv  virtue  thereof  the  legal  estate  in  [one] 
moietv  of  the  said  mines  and  minerals  became  and  now  is 
vested  in  the  plaintiff  for  the  residue  of  the  said  term  of  50U 
years. 

The  defendant  O.  S.  claims  as  follows : — 

1.  That  it  may  be  declared  that  neither  the  plaintiff  nor  the 

defendant  J.  B.  has  an^  charge  or  lien  upon  that  one 
undivided  moiety,  which  in  manner  aforesaid  became  rested 
in  the  plaintiff  for  the  residue  of  the  said  term  of  500  years, 
of  and  in  the  mines  and  minerals  in  and  under  the  lands 
mentioned  in  the  plaintifi^s  said  security. 

2.  That  it  may  be  declared  that  the  said  mines  and  minerals, 

rights,  and  privileges  which  by  the  said  indenture  of  settle- 
ment were  vested  in  the  defendant  O.  S.  and  the  said  J.  W. 
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for  the  said  term  of  500  yean,  upon  trust  as  thereiD  men-  j^^  ^375 
tioned,  ought  to  be  so  conveyed  and  assured  as  that  the    j^ppx,  c. 
same  may  become  vested  in  tlie  defendant  0.  8.  and  the     n^^^  ^4  ' 
said  J.  W.  for  all  the  residue  of  the  said  term  upon  the         ' 
trusts  of  the  said  settlement. 

3.  That  the  said  R.  W.  and  J.  W.  may  be  decreed  to  execute 

all  such  assurances  as  may  be  necessary  for  ffiving  effect  to 
the  declaration  secondly  hereinbefore'  prayed. 

4.  To  have  such  further  or  other  relief  as  the  nature  of  the  case 

may  require. 


1876.    W.  No.  672. 

In  the  High  Court  of  Justice, 
Chancery  Division. 
[Naine  of  Judge,] 

Between  R.  W.,  Plaintiff, 

and 
0.  S.  and  J,  B,,  Defendants, 

(by  original  action) ; 

And  between  the  said  0,  S.,  Plaintiff, 

and 
The  said  It,  W,  and  J.  B,, 
and  J»  W.,  Defendants, 

(by  counter-claim). 

The  Eeply  of  the  Pluntiff,  B,  W,  Reply. 

1.  The  Plaintiff  joins  issue  with  the  defendants  upon  their 
several  defences ;  and  in  reply  to  the  statements  alleged  by  the 
defendant  O.  S.,  by  way  of  counter-claim,  the  plaintiff  says  as 
follows : — 

1.  The  plaintiff  does  not  admit  the  execution  of  any  such  in- 

denture as  is  stated  in  the  said  counter-claim  to  bear  date 
the  24th  of  March,  I860. 

2.  The  plaintiff  does  not  admit  that  the  indenture  of  the  12tli 

of  May,   1860,  is  stated  correctly  in  the  statement  of 
[counter-]claim. 

3.  When  the  defendant  0.  S.,  in  the  year  1866,  applied  to  tho 

plaintiff  to  advance  him  the  sum  of  10,000/.,  he  offered  to 
the  plaintiff  as  a  security  the  lands  which  were  afterwards 
comprised  in  the  iadentiire  of  the  25th  of  March,  1867, 
including  the  mines  and  minerals  which  he  now  alleges 
were  not  to  form  part  of  the  security,  and  the  plaintiff 
agreed  to  lend  the  said  sum  upon  the  security  of  the  said 
lands,  including  such  mines  and  minerals.  During  the 
negociations  for  the  said  loan  a  valuation  of  the  said 
property  to  be  included  in  the  mortgage  was  delivered  to 
the  plaintiff  on  behalf  of  the  said  defendant.  Such  valu- 
ation included  the  mines  and  minerals  ;  and  the  plaintiff 
consented  to  make  the  loan  on  the  faith  of  such  valuation, 
The  plaintiff  did  not  know  when  he  took  his  security  that 
it  dia  not  include  any  interest  in  the  said  mines  and  mineral 
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Aet  1175,  on  the  oontnury,  he  beUeved  thai  the  entirely  ef  raok  mince 

Appz.  C.  and  minenle  was  to  be  indaded  thevein. 

« •  *        4.  The  plaintiff  does  not  admit  the  contents  of  the  indentare  of 
*'  the  1st  of  September,  1866,  to  be  as  alleged,  orthatit  vaa 

so  framed  as  not  to  include  the  said  mines  and  minerala,  or 
that  it  was  not  intended  to  include  anything  not  ioeiaded 
in  the  security  of  the  12th  of  May,  1860,  or  that  J.  L.  in 
the  counter-daim  named  only  ooncuned  therein  to  signify 
his  approval  of  the  said  sale,  and  did  not  purport  to  ooiiTey 
any  estate  vested  in  Imn. 

5.  Save  so  far  as  the  plaintiff's  solicitor  may  have  had  notice  by 

means  of  the  abstract  of  title  that  the  mines  and  minerals 
under  the  said  lands  did  not  belone  to  the  defendant  O.  S., 
the  plaintiff  had  not  any  notice  thereof,  and  he  does  not 
admit  that  it  appeared  from  the  abstract  of  title  that  saoh 
was  the  case.  The  mines  were  not  omitted  tnm  any 
valuation  delivered  to  the  plaintiff  as  mentioned  in  thie 
counter-claim. 

6.  The  plaintiff  admits  that  when  he  took  his  security  he  wae 

aware  that  then  waa  indorsed  on  the  deed  by  which  the 
said  lands  were  conveyed  by  J.  C.  A.  in  the  counter- 
claim named  a  notice  of  a  settlement  of  24th  March, 
1860,  but  he  had  no  further  or  other  notice  thereof,  aoad 
though  hk  solicitor  inquired  after  such  settlement  none 
wss  ever  produced. 

7.  The  plaintiff  submits  that  if  it  shall  appear  that  no  further 

interest  in  the  said  mines  and  minerals  was  conveyed  to 
him  by  his  said  security  than  one  undivided  moiety  of  a 
term  of  500  years  therein,  as  alleged  by  the  said  ooonter- 
claim,  such  interest  ia  effectually  included  in  the  plaintiff's 
said  security,  and  that  he  ib  entitled  to  foreclose  the 
same. 


"So.  15. 


Action  for  Actum  for  Frawl, 

*"**"*•  187  .     B.     No. 

In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  August,  1876. 

Between  A.  B.,  Plaintiff, 
and 
JS.  F.,  Defendant. 

8tat«ment  of  Statement  of  Chum. 

CUUJDl. 

1.  In  or  about  March,  1875^  the  defendant  canned  to 

be  inserted  in  the  Daily  Telegraph  Newspaper  an  advertisement* 
in  which  he  offered  for  sale  the  lease,  fixtures,  fittings,  soodwill, 
and  stock-in-trade  of  a  baker's  shop  and  business,  and  desoribed 
the  same  as  an  increasing  business,  and  doin^  12  sacks  a  week. 
The  advertisement  direotM  application  for  parttcnlars  to  be  made 
toX  r. 
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2.  The  plaintiff  having  seen  the  advertisement  applied  to  X  Y,  Aet  1876, 
who  plaoea  him  in  commiiuication  with  the  defendant,  and  nego-    Appz.  0 
ciations  ensued  between  the  plaintiff  and  the  defendant  for  Sie     Ko.  15 

sale  to  the  plaintiff  of  the  defendant's  bakery  at  , - 

with  the  lease,  fixtures,  fittings,  stock-in-trade,  and  goodwill. 

3.  In  the  course  of  these  negociations  the  defendant  repeatedly 
stated  to  the  plaintiff  that  the  business  was  a  steadily  increasing 
business,  and  that  it  was  a  business  of  more  than  12  sacks  a 
week. 

4.  On  the  5th  of  April,  1875,  the  plaintiff,  beUeviug  the  said 
statements  of  the  defendant  to  be  true,  a^;reed  to  purchase  the 
said  premises  from  the  defendant  for  500^,  and  paid  to  him  a 
deposit  of  200/.  in  respect  of  the  purchase. 

5.  On  the  loth  April  the  purchase  was  completed,  an  assign- 
ment of  the  lease  executed,  and  the  balance  of  the  purchase 
money  paid.  On  the  same  day  the  plaintiff  entered  mto  pos- 
session. 

6.  The  plaintiff  soon  afterwards  discovered  that  at  the  time  of  , 
the  negociations  for  the  said  purchase  by  him  and  of  the  said 
agreement,  and  of  the  completion  thereof,  the  said  business  was 

and  had  long  been  a  declining  business,  and  at  each  of  those  times, 
and  for  a  long  time  before,  it  had  never  been  a  business  of  more 
than  8  sacks  a  week.  And  the  said  premises  were  not  of  the  value 
of  5002.,  or  any  saleable  value  whatever. 

7.  The  defendant  made  the  false  representations  hereinbefore 
mentioned  well  knowing  them  to  be  false,  and  fraudulently,  with 
the  intention  of  inducing  the  plaintiff  to  make  the  said  purchase 
on  the  faith  of  them. 

The  plaintiff  claims  /.  damages. 


[TUU,] 


Statement  of  Defence.  Statement  of 

1.  The  defendant  says  that  at  the  time  when  he  made  the  repre- 
sentations mentioned  in  the  third  paragraph  of  the  statement  of 
claim  and  throughout  the  whole  of  the  transactions  between  the 
plaintiff  and  defendant,  and  down  to  the  completion  of  the  pur- 
chase and  the  relinquishment  by  the  defendant  of  the  said  wop 
and  business  to  the  plaintiff,  the  said  business  was  an  increasing 
business,  and  was  a  business  of  over  twelve  sacks  a  week.  And 
the  defendant  denies  the  allegations  of  the  sixth  paragraph  of  the 
statement  of  claim. 

2.  The  defendant  repeatedly  during  the  negociations  told  the 
plaintiff  that  he  must  not  act  upon  any  statement  or  representation 
of  his,  but  must  ascertain  for  nimseU  the  extent  and  value  of  the 
said  business.  And  the  defendant  handed  to  the  plaintiff  for  this 
purpose  the  whole  of  his  books,  showing  fully  and  truthfully  all 
the  details  of  the  said  business,  and  from  which  the  nature, 
extent,  and  value  thereof  could  be  full^seen,  and  those  books  were 
examined  for  that  purpose  by  the  plaintiff,  and  by  an  accountant 
on  his  behalf.  And  the  plaintiff  made  the  purchase  in  reliance 
upon  his  own  judgment,  and  the  result  of  his  own  inquiries  and 
investigations,  and  not  upon  any  statement  or  representation 
whatever  of  the  defendant. 
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Aot  lt75,  [TiUc] 

v^'^'iP'      '^^^  plaintiff  joins  issue  upon  the  defendant's  statement  of 

*^^*'    defence. 
16. 


Reply. 

No.  16. 

Action  on  a  Adion  on  GhiaranUe. 

Guarantee.  jgy  ^     g    y^^ 

In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  August,  1876. 

Between  A,  B.  and  (7.  D.,  FUuntijOfs, 

and 
E,  F.  and  G,  H.,  Defendants 

Statement  of  Statement  of  ChiinL 

1.  The  plaintiffii  are  brewers,  carrying  on  their  business,  at 

under  the  firm  of  X.  Y,  A  Co, 

2.  In  the  month  of  March,  1872,  M.  K.  was  desirous  of  entering 
into  the  employment  of  the  plaintifih  as  a  traveller  and  collector, 
and  was  agreed  between  the  plaintif&  and  defendants  ami 
M.  N.,  that  the  plaintiflb  should  employ  M.  N.  upon  the  defend- 
ant entering  into  the  guarantee  hereinafter  mentioned. 

3.  An  agreement  in  writing  was  accordingly  made  and  entered 
into,  on  or  about  the  30th  March,  1872,  iMtween  the  plaintiffiB 
and  the  defendants,  whereby  in  consideration  that  the  plaintiSa 
would  emnlov  Af.  N.  as  their  collector  the  defendants  agreed  that 
they  would  oe  answerable  for  the  due  accounting  by  if.  N.  to 
the  plaintiffs  for  and  the  due  payment  over  by  him  to  the  plaintift 
of  ul  moneys  which  he  should  receive  on  their  behalf  as  their 
collector. 

4.  The  plaintiffs  employed  M.  N.  as  their  collector  accordingly, 
and  he  entered  upon  the  duties  of  such  employment,  and  con- 
tinued therein  down  to  the  Slst  of  December,  1873. 

5.  At  various  times  between  the  29th  of  September  and  the 
25th  of  December,  1873,  M.  N,  received  on  behaU  of  the  plaintiffs 
and  as  their  collector  sums  of  money  from  debtors  of  the  plaintiff 
amounting  in  the  whole  to  the  sum  of  950/.  ;  and  of  this  amount 
if.  JV.  neglected  to  account  for  or  pay  over  to  the  plaintif!s  sums 
amounting  in  the  whole  to  227/.,  and  appropriated  the  last- 
mentionea  siuns  to  his  own  use.  •  • 

6.  The  defendants  have  not  paid  the  last-mentioned  nmiB,  or 
any  part  thereof  to  the  plaintiffs. 

The  plaintiffi  daim : — 
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No.  17.  Aotl875» 

Appz.  0. 
Interest  Suit  {Probate),  Ifo.  17. 

187  .    B.  No.      — -^-; 

Probate  Divuion.  iMte). 

Between  A.  B.,  Plaintiff, 
and 
C,  D.t  Defendant. 

Statement  of  Claim.  Sutement  of 

Plftnll 

1.  M,  K,  late  of  No.  High  Street,  Putney,  in  the  county 
of  Surrey,  grocer,  deceased,  died  on  or  about  the  day  <n 

,  at  No.  1,  High  Street,  Putney,  aforesaid,  a  widower, 
without  child,  parent,  brother  or  sister,  uncle  or  aunt,  nephew  or 
niece. 

2.  The  plaintiff  is  the  oousin-gennan,  and  one  of  the  next  of  kin 
of  the  deceased. 

The  plaintiff  claims  : — 

That  the  Court  decree  to  him  a  grant  of  letters  of  administra- 
tion of  the  persons!  estate  and  effects  of  the  said  deceased 
as  his  lawf  lu  cousin-german,  and  one  of  his  next  of  kin. 


[Title.] 

Defence.  Statement  of 

1.  The  defendant  admits  that  M.  N.  died  a  widower,  without 
child,  parent,  brother  or  sister,  unde  or  aunt,  or  niece,  but  he 
denies  that  he  died  without  nephew. 

2.  The  deceased  had  a  brother  named  (?.  B,,  who  died  in  his 
lifetime. 

3.  O.  B.  was  married  to  j&.  if.  in  the  parish  church  of  , 
in  the  county  of  ,  on  the  day  of  ,  and  had 
issue  of  such  marriage,  the  defendant,  who  was  bom  in  the  month 
of              ,  and  is  the  nephew  and  next  of  kin  of  the  deceased. 

The  defendant  therefore  claims : — 

That  the  Court  pronounce  that  he  is  the  nephew  and  next  of 
kin  of  the  deceased,  and  as  such  entitled  to  a  grant  of  letters 
of  administration  of  the  personal  estate  and  effects  of  the 
deceased. 


[Title.] 
Reply. 


Reply 

1.  The  plaintiff  denies  that  O,  B,  was  married  to  J?.  ZT. 

2.  He  also  denies  that  the  defendant  is  the  issue  of  such  mar- 
riage. 
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Aet  1875, 

Appz.  C. 

Ko.  18. 

Action  by 
Landlord 
against 
Tenant. 


Statement 
of  claim. 


No.  18. 


187 


R  No. 


In  the  High  Court  of  Justice. 

Divinon. 


Writ  iMued  3nl  August*  1876. 

Between  A,  B.,  PUiuttfi; 
and 
C.  />.,  Defendant 

Statement  of  Claim. 

1.  On  the  day  of  ,  the  plaintifi^  by  deed,  let  to 
the  defendant  a  honae  and  premises  No.  5&,  Street*  in  the 
City  of  London,  for  a  term  of  21  Tears  from  the  day  of  , 
at  the  yearly  rent  of  120/.,  payable  quarterly. 

2.  By  the  said  deed  the  defendant  oovenanted  to  keep  the  said 
house  and  premises  in  good  and  tenantaUe  repair. 

3.  The  said  deed  also  contained  a  clause  of  re-entr|r,  entitling 
the  plaintiff  to  re-enter  upon  the  said  house  and  premises,  in  case 
the  rent  thereby  reserved  whether  demanded  or  not  should  be  in 
arrear  for  21  days,  or  in  case  the  defendant  should  make  default 
in  the  performance  of  any  covenant  upon  his  part  to  be  performed. 

4.  On  the  24th  June,  187  •  a  quarterns  rent  became  due,  and 
on  the  29th  of  September,  187  »  another  quarter's  rent  became 
due  ;  on  the  21st  October,  187  ,  botii  had  been  in  arrear  for  21 
clays,  and  both  are  still  due. 

5.  On  the  same  2lBt  October,  187  ,  the  house  and  premiaea 
were  not  and  are  not  now  in  good  or  tenantaUe  repair,  and  it 
would  require  the  expenditure  ofa  large  sum  of  money  to  reinstate 
the  same  in  good  and  tenantable  repair,  and  the  plaintiff's  revenkm 
is  much  depreciated  in  value. 

The  plaintiff  daims : — 

1.  Possession  of  the  said  house  and  premises. 

2.  /.  for  arrears  of  rent. 

3.  /.  damages  for  the  defendant's  breach  of  his  oove* 
nant  to  repair. 

4.  I.  for  the  occupation  of  the  house  and  premises 
from  the  29th  of  September,  187  ,  to  the  day  of  recovering 
possession. 


The  plaintiff  proposes  that  this  action  should  be  tried  in  London. 
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No.  19.  A0tl875,. 

Xecfasarifs  for  Ship,  ^f^ft 

187  .    No.  - — *— 

In  the  High  Court  of  Justice.  Action  for 

AdmSidty  Divwion.  foTSSJ!!^" 

Writ  issued  [  ]. 

The^'Enterfwise." 

Between  A,  B.  and  C.  D.,  Phuntifb, 

and 
B.  F,  and  G,  if.,  Defendants. 

statement  of  Chiim.  Statemtntof 

1.  The  plaintifrs  were  at  the  time  hereinafter  stated  and  are 
engineers  and  ironfounders,  carrying  on  business  at  Liverpool,  in 
the  county  of  Lancaster. 

2.  In  the  month  of  Januarjr,  1872,  whilst  the  above-named 
steamship  "  Enterprise/*  beloujy^inff  to  the  port  of  London,  was  in 
the  port  of  Liverpool,  the  plamtiRs,  having  received  orders  from 
tlie  master  in  that  behalf,  executed  certain  necessary  work  to  her 
and  supplied  her  with  certain  necessary  stores  and  materiaU,  and 
caused  her  to  be  supplied  upon  their  credit  with  certain  necessary 
work,  labour,  matwials,  aod  necessaries,  and  thereby  supplied  the 
said  ship  with  necessaries  within  the  meaning  of  the  fifth  section 
of  the  Admiralty  Court  Act,  1861. 

3.  There  is  due  to  the  plaintiffs  in  respect  of  such  supply  of 
necessaries  to  the  said  ship  the  sum  of  577/.  2».  6e/.,  and  the  plain- 
tiffs cannot  obtain  payment  thereof  without  the  assistance  Si  the 
Court. 

The  plaintiffs  claim  : — 

1.  Judgment  pronouncing  for  the  claim  of  the  plaintiffs. 

2.  The  condemnation  of  thejdefendants  and  their  bail  therein, 

with  costs. 

3.  A  reference,  if  necessary,  of  the  daim  of  the  plaintiffs  to  the 

registrar,  assisted    by  assessors,   to   report  the   amount 
thereof. 

4.  Such  further  relief  as  the  nature  of  the  case  requires. 


I^'«nce.  BUtemfntof 

1.  The  defendants  deny  the  allegations  contained  in  the  third  *l^<^^<^ 
paragraph  of  the  statement  of  claim. 

2.  The  defendants  admit  that  the  plaintiffb  executed  certain 
work  to  the  said  ship,  and  supplied  her  witii  certain  materials, 
bnt  they  say,  that  a  portion  of  tiie  work  so  executed  was  exeented 
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.Act  1875,  badly  and  iaBufficienily,  and  of  the  materials  so  supplied  some 
Appz.  C.  were  bad  and  insufficient,  and  a  ]x>rtion  of  the  work  in  the  chum 
Kos.  19,  mentioned  was  done  in  and  about  alterinff  and  endeavouringto 
make  good  such  bad  and  insufficient  wor&  and  materials.  The 
— -  defendants  have  paid  in  respect  of  the  work  and  materials  in  the 
churn  mentioned  the  sum  of  356/.  lis.  9d.,  and  the  said  som  is 
sufficient  to  satisfy  the  claims  of  the  plaintiffii. 

«3.  The  defendants  deny  the  allegations  contained  in  the  Becmid 
paragraph  of  the  claim,  so  far  as  they  relate  to  any  claim  beyond 
the  said  simi  of  3562.  17«.  9d.,  and  say  that  if  the  plaintiffii  did 
execute  any  work  or  did  supply  any  materials  other  than  the 
work  and  materials  mentionea  m  the  second  paragraph  of  tlua 
defence,  such  work  was  not  necessary  work,  and  such  materials 
were  not  necessary  materials,  within  the  meaning  of  the  fifth 
section  of  the  Admiralty  Court  Act,  1861,  and  were  not  8U{^»Iied 
in  such  circumstances  as  to  render  the  defendants  liable  to  pay 
for  the  same. 


[TUU.] 

Reply.  Reply. 

1.  The  plaintiffs  join  issue  upon  the  statement  of  defenoeu 


No.  20. 


Action  for  Negligence. 

negligence.  Igy     ^     ^  ^^ 

In  the  High  Court  of  Justice. 
Division. 

Writ  issued  drd  August,  1876. 

Between  A,  B,,  PlaintifT, 
and 
E.  F,n  Defendant 

Statement  uf  Statement  of  Claim. 

1.  The  plaintiff  is  a  shoemaker,  carrying  on  business  at 

The  defendant  is  a  soap  and  candle  manuucturer,  of  . 

2.  On  the  23rd  May,  1875,  the  plaintiff  was  walkinff  eastward 
along  the  south  side  of  Fleet  Street,  in  the  city  of  London,  at 
about  tiiree  o'clock  in  the  afternoon.    He  was  obliged  to  catDss 

Street,  which  is  a  street  running  into  fleet  Street  at 
*  right  angles  on  the  south  side.  While  he  was  crossing  this  simei» 
and  just  before  he  could  reach  the  foot  pavement  on  tiie  further 
side  thereof,  a  two-horse  van  of  the  defendant's,  under  the  charge 
and  control  of  the  defendant's  servants,  was  negiUflently,  suddenly, 
and  without  any  warning,  turned  at  a  rapid  ana  dangeroas  pace 
out  of  Fleet  Street  into  Street.    The  pole  of  the  Tan 

struck  the  plaintiff  and  knocked  him  down,  and  he  was  idiic]i 
trampled  by  the  horses. 
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3.  By  the  blow  and  fall  aad  trampling  the  plaintiff's  left  ann  Aet  1875, 
was  broken,  and  he  was  braised  and  injured  on  the  side  and  back,   Appx.  C. 
as  well  as  internally,  and  in  consequence  thereof  the  plaintiff  was    Voi.  80, 
for  four  mouths  ill  and  in  suffering,  and  unable  to  attend  to  his        81. 

business,  and  iucurred  heavy  medical  and  other  expenses,  and  sua- 

tained  great  loss  of  business  and  profits. 

The  plaintiff  claims  /.  damages. 


[TUle.] 


Statement  of  Defence.  Ftatementof 

1.  The  defendant  denies  that  the  van  was  the  defendant's  van, 
or  that  it  was  under  the  charse  or  control  of  the  defendant's  ser- 
vant. The  van  belonged  to  Mr.  John  Smith,  of  , 
a  carman  and  contractor  employed  by  the  defendant  to  carry  and 
deliver  floods  for  him  ;  and  the  persons  under  whose  charge  and 
control  tne  said  van  was  were  the  servants  of  the  said  Mr.  John 
Smith. 

2.  The  defendant  does  not  admit  that  the  van  was  turned  out 
of  Fleet  Street,  either  negligently,  suddenly,  or  without  warning, 
or  at  a  rapid  or  dangerous  pace. 

3.  The  defendant  says,  that  the  plaintiff  might  and  could,  by 
the  exercise  of  reasonable  care  and  dili^nce,  Imve  seen  the  van 
Approaching  him,  and  avoided  any  collision  with  it. 

4.  The  defendant  does  not  admit  the  statements  of  the  third 
paragraph  of  the  statement  of  daim. 


[TUlc] 

Reply.  Reply 

The  plaintiff  joins  issue  ux)on  the  defendaat's  statement  of 
defence. 


No.  21. 


Punsesaton  of  Ship,  Action  for 

187    .    B.  No.      of  Mhip  (All- 
in  the  High  Court  of  Justice.  miralty). 
Admiralty  Division. 

Writ  issued  [  ]. 

The  "  Lady  of  the  Lake.'' 

Between  A.  B,,  Plaintiff, 
and 
E,  F.^  Defendant 

Statement  of  Claim.  Stntemeutof 

1.  On  or  about  the  15th  of  July,  1868,  an  agreement  was  entered 
into  between  the  plaintiff  and  J,  1). ,  who  was  then  the  sole  owner 
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Aet  1875,  of  the  aboveiuuned  baraue  "lady  of  the  Lake,"  Tvhereby  J.  />. 

Appz.  C.    agreed  to  sell,  and  the  plaintiff  agreed  to  purchase,  32-64th  puti 

Vo.  21.     or  shares  of  the  vessel  for  the  sum  of  500^  ;  payment  900^  in  ciah, 

and  the  remainder  by  purchaser's  acceptances  at  three  and  six 

months'  date,  and  it  was  thereby  agreed  that  the  plaintiff  was  ts 
be  commander  of  the  vesseL 

2.  The  plaintiff  accordingly  paid  to  /.  D.  the  sum  of  900/.,  and 
gave  him  his  (the  plaintiff's)  acceptances  at  three  and  ox  montiii' 
date  for  the  residue  of  the  said  purchase  money,  and  J.  />.  by  bill 
of  sale  transferred  32-64th  paiis  or  shares  in  the  vessel  of  the 
plaintiff,  which  bill  of  sale  was  duly  registered  on  tiie  Idth  of  July, 
1868 ;  the  plaintiff  has  since  been  and  still  is  the  roistered  owner 
of  such  32-64th  shares. 

3.  The  vessel  then  sailed  under  the  plaintiff's  coouiuuid  oo  a 
voyage  from  Sunderland  to  the  Bnudls  and  other  ports,  and  tJiea 
on  a  homeward  voyage  to  Liverpool,  where  she  arrived  on  the  ISkh 
of  June,  1869,  and  having  there  discharged  her  homeward  cai^ 
she  sailed  thence  under  the  plaintiff's  command  with  a  caigo  to 
the  Tyne,  and  thence  to  Sunderland,  at  which  port  she  arrived  on 
the  9th  of  August,  1869. 

4.  The  plaintiff  then  made  several  ineffectual  applicatioos  to 
t/.  Z7.,  with  a  view  to  obtaining  another  charter  for  the  said  vessel, 
and  after  she  had  been  lying  idle  for  a  considerable  time^  the 
plaintiff  on  or  about  the  16th  of  September,  1869,  obtuned  an  ad- 
vantageous charter  for  her  to  proceed  to  Barcelona  with  a  caigo 
of  coius,  and  with  a  view  to  enable  her  to  execute  such  charter 
the  plaintiff  paid  the  dock  dues,  and  moved  the  vessel  into  a  slip- 
way in  order  that  her  bottom  might  be  cleaned,  but  oq  or  ahoat 
the  17th  of  September,  whilst  the  vessel  was  on  shore  adjoining 
the  slipway,  the  defendant,  to  whom  the  said  J.  D.  had  in  the 
meantime  transferred  his  32-64th  parts,  forciblv  took  the  vessel 
out  of  the  possession  of  the  plaintiff,  and  refused  and  still  refuses 
to  allow  the  plaintiff  to  take  the  vessel  on  her  said  voyage  to  Bar- 
celona, and  by  reason  thereof  heavy  loss  is  being  occasioned  to  the 
plaintiff. 

The  plaintiff  chums : — 

1.  Judgment  giving  possession  of  the  vessel  "  lady  of  the 

Lake  "  to  the  plaintiff : 

2.  llie  condemnation  of  the  defendant  in  costs  of  suit,  and  in 

all  losses  and  damages  occasioned  by  the  defendant  to 
the  plaintiff  : 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 


[TUU.\ 


Statement  of  Defence. 

e  ence.  ^    r^^^^  defendant  says  that  the  acceptances  in  the  second  para- 

graph of  the  claim  mentioned  were  resiiectively  dishonoured  by  the 
plamtiff,  and  have  never  yet  been  paid  by  him. 

2.  It  was  agreed  between  the  plaintiff  and  /.  D,,  that  J.  i>. 
should  act,  and  he  has  since  always  acted,  as  ship's  husband  of 
the  *<  Lady  of  the  Lake." 
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3.  On  the  31gt  of  August,  1869,  J.  D.  sold  to  the  defendant,  for  Act  1876, 
the  sum  of  400/.,  and  by  bill  of  sale  duly  executed  transferred  to    Appz.  0. 
him  his  32-64th  shares,  and  the  bill  of  sale  was  duly  registered  on     Ko.  81. 
the  14th  of  September  following. 

4.  After  the  *'  Lady  of  the  Lake"  had  arrived  at  Sunderland, 
and  after  the  defendant  had  purchased  from  J.  I),  his  32-64th 
shares  of  the  "Lady  of  the  Lake,'*  the  defendant  placed  the 
vessel  in  the  custody  and  jwsssssion  of  a  shipkeeper.  The  plain- 
tiff^ however,  unlawfully  removed  her  from  such  possession,  and 
thereupon  the  defendant  had  the  vessel  taken  into  the  South  Dock 
of  the  harbour  at  Simderland,  with  orders  that  she  should  be  kept 
there.  What  the  defendant  did,  as  in  this  article  mentioned,  he 
did  with  the  consent  and  full  approval  of  J.  D, 

5.  At  the  time  of  the  sale  of  the  '*  Lady  of  the  Lake  **  by  J.  D, 
to  the  defendant  as  afore-mentioned,  there  was  and  there  still  is 
due  from  the  plaintiff,  as  part  owner  of  the  '*  Lady  of  the  Lake," 
to  J,  B.f  as  part  owner  and  ship^s  husband,  a  sum  of  money  ex- 
ceeding 300^  in  respect  of  the  vessel  and  her  voyages  over  and 
above  the  amount  of  the  impaid  acceptances. 

6.  Save  as  herein  appears,  the  averments  in  the  fourth  para- 
graph of  the  claim  contained  are  untrue,  and  if  the  charter-party 
mentioned  in  that  paragraph  was  obtained  by  the  plaintiff*  as 
alleged,  which  the  defendant  does  not  admit,  it  was  obtained  by 
him  without  the  authority,  consent,  or  knowledge  of  J,  D.  or  the 
defendant. 

7.  Before  the  defendant  took  possession  of  the  vessel  as  afore- 
mentioned, the  plaintiff  ceased  to  be  master  of  her,  with  the  con- 
sent of  </.  />.  or  the  defendant. 

8.  J,  D.  has  instituted  an  action  against  the  said  vessel  in 

,  in  order  to  have  the  accounto  taken  between  him  and  the 
plaintiff],  and  to  enforce  payment  of  the  money  due  from  the  plain- 
tiff to  him. 


[Titlc,^ 

Reply.  R«Ply- 

1.  The  plaintiff  says  in  reply  to  the  first  paragraph  of  the 
defence  that  the  bills  therein  mentioned  were  dishonoured  by  the 
plaintiff  because  «/.  D.  was  indebted  to  the  plaintiff  in  a  large 
amount  for  his  wages  as  master,  and  for  his  share  of  the  earnings 
of  the  '*Lady  of  toe  Lake,"  and  refused  payment  thereof. 

2.  /.  D.  did  not  place  the  vessel  in  the  exclusive  custody  or 
possession  of  a  shipkeeper  as  in  the  fifth  paragraph  of  the  defence 
stated  or  implied.-  On  the  contrary,  the  vessel  continued  in  the 
custody  and  possession  of  the  plaintiff,  who  still  holds  her  register. 
A  man  was  sent  on  board  the  vessel  by  J.  D,  to  look  after «/.  i>.'s 
share  in  the  said  vessel  while  she  was  in  dock,  but  he  did  not  dis- 
possess the  said  plaintiff  or  take  exclusive  possession  of  the  vessel, 
and  the  plaintin  was  not  dispossessed  of  the  vessel  until  on  or 
about  the  17th  of  September  last. 

3.  Except  as  hereinbefore  appears  the  plaintiff  joins  issue  upon 
the  defenaant*s  statement  of  defence. 

A  A 
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Aet  1875,  [TiOe.] 

Hob.  21,  Eejomder. 

22.  The  defendant  joinB  issue  upon  the  first  and  aeoond  pangvapbB 

of  the  B^y. 

(4.)  

Jlejoiuder.  — — ^ 

No.  22. 

Action  on  Promissory  Note. 

^^!^^  187     .     RKa 

In  the  High  Court  of  Justice. 
Division. 

Writ  issued  3rd  August,  1S76. 

Between  A.  B.,  Flaintifi; 

and 
E,  F.,  Defendants 

(1.)  Statement  of  Claim. 

Statementof      ,«,,.,..,•  ,         -  ^    %.' 

claim.  1.  The  defendant  on  the  day  of  made  hit 

Eromissory  note,  whereby  he  promised  to  pay  to  the  plaintiff  or 
is  order  L  three  months  after  date. 

2.  The  note  became  due  on  the  day  of  ,  1874 

and  the  defendant  has  not  paid  itb 

The  plaintiff  claims  : — 
The  amount  of  the  note  and  interest  thereon  to  judgment 

The  plaintiff  proposes  that  this  action  should  be  tried  in  the 
county  of 


[Title.] 

(2.)  Statement  of  Defence. 

defence.  ^  1*  ^^  defendant  made  the  note  sued  upon  under  the  following 
circumstances : — ^The  plaintiff  and  defendant  had  for  some  yesn 
been  in  partnership  as  coal  merchants,  and  it  had  been  agreed 
between  them  that  they  should  dissolve  partnership,  that  the 
plaintiff  should  retire  from  the  business,  that  the  defendant  should 
take  over  the  whole  of  the  partnership  assets  and  liabilities,  sod 
should  pay  tiie  plaintiff  the  value  of  his  share  in  the  aaaets  after 
deducting  the  liabilities. 

2.  The  plaintiff  thereupon  undertook  to  examine  the  partnership 
books,  and  inquire  into  the  state  of  the  partnership  aaaets  ana 
liabilities ;  and  he  did  accordingly  examine  the  books,  and  make 
the  said  inquiries,  and  he  thereupon  represented  to  the  defendant 
that  the  assets  of  the  firm  exceeded  10,000Z.,  and  that  the  liabili- 
ties of  the  firm  were  under  3000^,  whereas  the  fact  was  that  the 
assets  of  the  firm  were  less  than  5000/.,  and  the  liabilities  of  the 
firm  largely  exceeded  the  assets. 

3.  The  misrepresentations  mentioned  in  the  last  paragraph 
induced  the  defendant  to  make  the  note  now  sued  on,  and  tiiere 
never  was  any  other  consideration  for  the  making  of  the  note. 


FORMS^PLEADINGS. 


531 


[TUlc] 

Keply. 
The  plaintiff  joina  iasue  on  the  defence. 


Act  1875, 

Appz.  C. 

Vos.  88, 

83. 

Reply. 


No.  23. 

Probate  of  Will 


In  the  Hiffh  Court  of  Justice. 
Probate  Diyiflion. 

Writ  issued  [ 


187 


B.  No. 


Action  for 
probate  uf 
will  in 
solemn 
fonn. 


Between  A,  B.y  Plaintifi^ 
and 
B.  F,<t  Defendant. 


Statement  of  Claim.  (1.) 

1.  a  r.,  late  of  Bicester,  in  the  county  of  Oxford,  gentleman,  cUim"^"*"^ 
deceased,  who  died  on  the  20th  of  January,  1875,  at  Bicester, 

being  of  the  age  of  21  years,  made  his  last  will,  with  one  codicil 
thereto,  the  said  will  bearing  date  the  1st  day  of  October,  1874, 
and  the  said  codicil  the  1st  of  January,  1875,  and  in  the  said  will 
appointed  the  plaintiff  sole  executor  thereof. 

2.  The  said  will  and  codicil  were  signed  by  the  deceased  [or,  by 
X.  y.,  in  the  presence  and  by  the  direction  of  the  deceased — or 
signed  by  the  deceased  who  acknowledged  his  signature,  or  as  the 
case  may  he"]  in  the  presence  of  two  witnesses  present  at  the  same 
time,  the  said  will  io  the  presence  of  H.  P,  and  </.  i2.,  and  the 
said  codicil  in  the  presence  of  /.  D.  and  Q,  J51,'  and  who  subscribed 
the  same  in  the  presence  of  the  said  deceased. 

3.  The  deceased  was  at  the  time  of  the  execution  of  the  said 
will  and  codicil  respectively  of  sound  mind,  memory,  and  under- 
standing. 

The  plaintiff  claims : — 

That  the  Court  shall  decree  probate  of  the  said  will  and, 
codicil  in  solemn  form  of  law. 


[TUU.] 

Statement  of  Defence. 
The  defendant  says  as  follows : — 

1.  The  said  will  and  codicil  of  the  said  deceased  were  not  duly 
executed  acooxding  to  the  provisions  of  the  statute  1  Vict.  c.  26. 

2.  The  deceased  at  the  time  the  said  will  and  codicil  respec- 
tively purport  to  have  been  executed  was  not  of  sound  mind, 
memory,  and  understanding. 

A  A  2 


(2.) 
Stateuieiitof 
defence. 
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Aet  1S75  ^'  ^®  execution  of  the  said  will  and  codicil  was  obtained  by 
Appz.  C*  ^^®  undue  influence  of  the  plaintiff  [and  others  acting  with  him, 
Boi.  2s'    ^'^<)^  names  are  at  present  unknown  to  the  defendant]. 

24.  4.  The  execution  of  the  said  will  and  codicil  was  obtained  by 

the  fraud  of  the  plaintiff,  such  fraud,  so  far  as  is  within  the 

defendant's  present  knowledge,  being  [steUe  the  nature  of  the  fraud]. 

5.  The  said  deceased  at  the  time  of  the  execntioii  of  the  ssid 
will  and  codicil  did  not  know  and  approve  of  the  conteuts  theceof, 
or  of  the  contents  of  the  residuary  clause  in  the  said  will  [as  ihe 

case  may  be], 

6.  The  deceased  made  his  true  last  will,  dated  the  1st  day  of 
Januaty,  1873,  and  in  the  said  will  appointed  the  defendant  sole 
executor  thereof.  [Propound  this  will  as  in  paragraphs  two  asid 
three  of  claim.] 

The  defendant  claims : — 

1.  That  the  Court  will  pronounce  against  the  said  will  and 
codicil  propounded  by  the  plaintiff: 

2.  That  the  Court  will  decree  probate  of  the  said  will  of  the 
said  deceased,  dated  the  1st  day  of  January,  1873,  in 
solemn  form  of  law. 


Reply. 


[TUU.] 

Reply. 

1.  The  plaintiff  joins  issue  upon  the  statement  of  defence  of  the 
defendant,  as  contained  io  the  first,  second,  third,  fourth,  and 
fifth  paragraphs  thereof. 

2.  The  plaintiff  says  that  the  said  will  of  the  said  deceased, 
dated  the  Ist  of  January,  1873,  was  duly  revoked  by  the  wiU  of 
the  said  1st  of  October,  1873,  propounded  by  the  plaintiff  in  his 
statement  of  claim. 


Action  for 
recovery  of 
land— land- 
lord and 
tenant. 


No.  24. 
Recovery  of  Land, 


In  the  High  Court  of  Justice. 
Common  Pleas  Division. 


187     .     R  No. 


Writ  issued  3rd  August  1876. 

Between  A.  B.,  Flaintifl^ 
and 
a  Z>.,  Defendant 

(1.)  Statement  of  Claim. 

claim.  1*  On  the  day  of  the  j^laintiff  let  to 

the  defendant  a  house,  No.  52,  Street,  m  the  city  of 

London,  as  tenant  from  year  to  year,  at  the  yearly  rent  of  12(ML, 
payable  quarterly,  the  tenancy  to  commence  on  the 
day  of 
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2.  The  defendant  took  possession  of  the  honse  and  continued  Aet  1875, 
tenant  thereof  until  the  day  of  last,  Appz.  C. 
when  the  tenancy  deteimined  by  a  notice  duly  given.  Ko.  94. 

3.  The  defendant  has  disregarded  the  notice  and  still  retains 
possession  of  the  house. 

The  plaintiff  claims : — 

1.  Possession  of  the  house. 

2.  7.  for  mesne  profits  from  the  day  of 

The  plaintiff  proposes  that  this  action  should  be  tried  in  Ix>ndon. 


187    .     No. 
In  the  High  Court  of  Justice. 
Common  Pleas  Division. 

Between  A.  B.,  Plaintiff, 
and 
C,  D,,  Defendant, 
(by  original  action) ; 

And  between  C,  D.,  Plaintiff, 

and 
A.  B.f  Defendant, 
(by  counter  claim). 

The  defence  and  counter-claim  of  the  above  named  C.  D.  statement  of 

1 .  Before  the  determination  of  the  tenancy  mentioned  in  the  couiit^^" 
statement  of  claim,  the  Plaintiff  A.  B.yhy  writing  dated  the  claim. 
day  of                      ,  and  signed  by  him,  agreed  to  ffrant  to  the 
defendant  C.  D,  a  lease  of  the  house  mentioned  in  the  statement 

of  claim,  at  the  yearly  rent  of  150Z.,  for  the  term  of  21  years,  com- 
mencing from  the  day  of  ,  when  the  defendant 
C.  J).*B  tenancy  from  year  to  year  determined,  and  the  defendant 
lias  since  that  date  been  and  still  is  in  possession  of  the  house 
under  the  said  agreement. 

2.  By  way  of  counter-claim  the  defendant  claims  to  have  the  Counter 
a^emeot  specifically  performed  and  to  have  a  lease  granted  to  claim, 
him  accordingly,  and  for  the  purpose  aforesaid,  to  have  this  action 
transferred  to  the  Chancery  oivision. 


187    .    No. 
In  the  High  Court  of  Justice. 
Chancery  Division. 

(Transferred  by  order  dated  day  of  .) 

Between  A.  B,,  Plaintiff, 
and 
C.  D.,  Defendant, 
(by  original  action) ; 

And  between  (7.  i>.,  Plaintiff, 

and 
A.  B.,  Defendant, 
(by  counter-claim). 

The  reply  of  the  plaintiff  A.  B,  Beplj. 

The  plaintiff  A.  B.  admits  the  ikgreement  stated  in  the  defen- 
dant C.  D.*B  statement  of  defence,  but  he  refuses  to  grant  to  the 


Appx.  C.    Uue  should  coDtaiii  ■   .^   .  . 

■m,  M,    homo  in  good  repair  uid  a  power  of  re-entij  by  the  plAiDtiff  Dpoa 
it,        breach  of  aoch  covenant,  and  the  plaintiff  says  that  the  defendant 

haa  not  kept  the  houaa  in  good  repair,  and  the  mow  ia  now  m  a 

dilapidated  conditioa. 


[TUU.] 
Joinder  of  lasue. 
The  defendant  C.  i>.  joins  iaane  upon  the  plaintiff  J.  . 


No.  25. 
J^rorcrg  0/  Land. 

187        B.  No. 
In  the  High  Court  of  Justice. 
Common  Pleaa  Division. 

Writ  iasued  3rd  Augtwt,  1876. 

Betweeo  A.  B.  and  C.  D.,  Plaintilb. 

B.  F.,  Defendaot. 
.  Statement  of  Claim. 

1.  K.  L.,  lata  of  Seveooaka  in  the  county  of  Kent,  duly  eie- 
cnted  his  laet  will,  dat«d  the  4th  day  of  April  IS70,  and  therebv 
devised  his  lands  at  or  near  Sevenoaka,  and  all  other  his  landa  in 
the  county  of  Kent,  uuto  and  to  the  use  of  the  plaintiffs  and  their 
heira,  iqion  the  trusts  therein  mentioned  for  the  benefit  of  hia 
dangbters  Margaret  and  Martha,  aad  appointed  the  plaiutiff 
executon  thereof. 

2.  K.  L.  died  on  the  3rd  day  of  January,  1873,  and  his  oaid 
will  was  proved  by  the  plaiotiffs  iu  the  Court  of  Probate  on  or 
about  the  4th  day  of  February,  1873. 

3.  K.  L.  was  at  the  time  of  hie  death  seised  in  fee  of  a  booM 
at  {Sevenoaks,  aod  two  farms  near  there  called  respectively 

the  Home  farm  containing  276  acrea,  and  the  Longtou  fium  00a- 
taintng  700  acres,  both  in  the  county  of  Kent. 

4.  The  defendant,  s< 
poBiession  of  the  hous 
them  up  to  the  plaintil 
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[TUk.]  Act  1875, 

Statement  of  Defence.  jg^  25 

1.  The  defendant  ia  the  eldest  son  of  /.  X.  deceased,  who  was        28. 
the  eldest  son  of  iT.  X.,  in  the  statement  of  chiim  named.  * 

2.  By  articles  bearing  date  the  31st  day  of  May,  1827,  and  defence. 
made  previous  to  the  marriage  of  K,  L.  with  Martha  his  intended 

wife,  K,  L.,  in  consideration  of  such  intended  marriage,  agreed 
to  settle  the  house  and  two  farms  in  the  statement  of  clBdm  men- 
tioned (and  of  which  he  was  then  seised  in  fee)  to  the  use  of  him- 
self for  his  life,  with  remainder  to  the  use  of  his  intended  wife  for 
her  life,  and  after  the  surviTor^s  decease,  to  the  use  of  the  heirs 
of  the  body  of  the  said  K.  L.  on  his  wife  begotten,  with  other 
remainders  over. 

3.  The  marriage  soon  after  took  effect ;  K,  L,,  by  deeds  of  lease 
and  release,  beanng  date  respectively  the  4th  and  5th  of  April, 
1828,  after  reciting  the  articles  in  aUeged  performance  of  them, 
conveyed  the  house  and  two  farms  to  the  use  of  himself  for  his 
life,  with  remainder  to  the  use  of  his  wife  for  her  life,  and  after 
the  decease  of  the  survivor  of  them,  to  the  use  of  the  heirs  of  the 
body  of  K.  L.  on  the  said  Martha  to  be  begotten,  with  other 
remainders  over. 

4.  There  was  issue  of  the  marriase  an  only  son  Thomas  L.,  and 
two  daughters.  After  the  death  of  Thomas  L,,  which  took  place 
in  February,  1864,  K.  Z.,  on  the  3rd  May,  1864,  executed  a  dis- 
entailing assurance,  which  was  duly  enrolled  and  thereby  con- 
veyed the  house  and  two  farms  to  the  use  of  himself  in  fee. 


[TUle.'i 

Reply.  Reply. 

The  plaintiffs  join  issue  ux)on  the  defendant's  statement  of 
defence. 

See  Oledhill  v.  HurUert  14  Ch.  D.,  492,  M.R.,  for  the  difference 
in  practice  between  this  and  the  last  cause  of  action. 


No.  26. 


Salvage.  Action  for 

187    .     No.      ^^IX/^**' 
In  the  High  Court  of  Justice.  miiaityK 

Admiralty  Division. 

Writ  issued  [  ]. 

The  "CampaniL" 

Between  A,  B,  and  C,  D.,  Plaintiffs, 

and 
E.  F.  and  0,  J7.,  Defendants. 

Stotement  of  Claim.  Statement  of 

claim. 
1.  The  **  Brazilian  "  is  a  screw  steamer  belonging  to  the  port  of 
Newcastle,  of  the  burthen  of  1359  tons  gross  regi&red  tonnage. 


Aet  1<7S,  and  ijropelled  by  engines  of  130  bone  povei,  and  at  the  time  of 
.^pX.  0.  the  I'cndeiing  oi  the  Rslvitge  servicea  hereinkft£r  mentiooeil  ahe 
Ko.  S6.     WM  nayigatSi  by  her  nuwter  and  a  crew  of  twenty -fonr  haniia- 

. Shfe  left  tlio  port  of  Newcaatle  on  the  'iTth  of  SoTember.  1S73.  on 

a  Toyngo  to  Genoa,  and  thence  by  way  of  Palmanu  ani]  Aguilaa 
to  the  Tyne,  ami  about  10  a.m.  on  the  2Gth  of  December.  1873. 
in  the  course  of  lier  homeward  voyage,  with  a  cargo  of  mercliui' 
diic.  slio  wui  off  the  coait  of  Fortuaal,  the  Island  of  Ona  beamie 
about  S.E.  by  K,,  when  those  on  board  her  sighted  a  disabled 
■teuncr  about  four  poiota  on  their  «tarl«>ajd  bow,  inshore,  flying 
■ignola  of  diitrciia.  A  etroug  gale  was  bloiving  at  the  time,  and 
tliere  wa»  a  very  heavy  sea  running. 


in  thia  action.  She  was  heavily  laden  with  a  cargo  of  ii 
The  ''Brazilian"  OB  she  approaclied  tha  "C'ampanil'*  aignalled  ta 
her,  and  the  "  Campanil  answered  by  siguBl  thai  her  eiigin«d 
had  broken  down.  By  thia  time  the  "Companil"  was  hesdjog 
in-ahore.  rolling  heavily,  and  shipping  a  large  quantity  of  water. 
Tbo  "  lirazilian  "  came  under  the  lee  of  the  "Campanil"  and 
aaked  if  she  wanted  assistance.  Her  loaster  replied  that  be 
wanted  t«  be  towed  to  Vi^o  as  liia  vessel  bnil  lost  her  bctcw. 
The  master  of  tlie  "Unudhan"  then  aakul  those  on  board  the 
"CoinpaQil  "  to  send  him  b  hawser,  and  for  a  long  tinie  tlioae  on 
board  the  "  Brazilian  "  made  attempts  to  get  a  hawser  from  the 
"Campouil,"  and  exposed  themselves  and  their  vessel  to  Ktcat 
danger  in  doing  so.  The  wicd  and  sefL  rendering  it  impossible  to 
get  the  hawser  whilst  the  "Brazilian"  was  to  leeward  of  the 
"Campanil,"  the  "  Brazilian  "  went  to  windward  and  attempted 
to  float  lines  by  means  of  life-buoys  to  the  "  Campouil."  I>urine 
all  this  time  tbo  "L'ainpanil"  was  qnit«  unmiiDSgeable,  uid 
yawed  about,  ond  there  was  very  great  difficulty  in  mana^uviiag 
the  "  Bnuilian  "  so  as  to  retain  command  over  her  aud  keep  her 
near  the  "Campanil."  It  was  necessary  to  keep  constantly 
altering  the  ougioea  of  the  "  Brazilian,"  setting  them  on  aliead 
and  roveraing  them  quickly,  and  in  consequence  the  engines 
laboured  heavily  and  were  exposed  to  great  dauger  of  bein* 
straineil, 

3.  Whilst  the  "  Brazilian  "  was  endeavouring  to  float  lines  to 
the   "Campanil,"  the   "Campani!"   made  a  sudden  lurch   and 

'  struck  the  "  Brazilian  "  on  her  port  qiiarter,  knocking  in  her  port 
bulwark  and  rail,  and  causing  utiier  damage  to  the  vessel.  After 
tnany  unsuccessful  eSbrts  by  those  on  boani  the  "  Brazilian."  and 
alter  they  had  lost  two  life  buoys  and  a.  quantity  of  rope,  a  bawver 
from  the  "Camrmuir'  waa  at  length  made  fast  on  board  the 
" Brazilian. "  and  the  "  Brazilian"  with  the  "  Campauil  "  in  tow 
■teamed  easy  ahead.  A  second  hawser  was  then  got  out  aad 
made  fast  with  coir  spHogs,  and  the  "Brazilian"  then  commenceil 
to  tow  fnll  Speed  ahead,  each  hawser  haviug  a  full  scope  of  ninety 
fathoms. 

4.  The  "Brazilian"  made  towards  Vigo,  whioli  was  ahont 
thirty-live  miles  distant ;  the  vessels  made  about  tvo  knots  an 
hour,  the  "  Brazilian  "  keeping  her  engines  going  at  full  speed. 
The  "  Brazilian  "  laboured  very  heavily,  and  both  vessels  shipped 
lAtge  quantities  of  water. 
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5.  About  noon  one  of  the  tow  ropes  broke,  and  both  vessels  Act  1875, 
were  in  danger  of  being  driven  ashore,  broken  water  and  rocks    Appz.  C. 
appearing  to  leeward,  distant  about  two  miles.     After  great  diffi-     Ho.  26. 

culty  the  broken  hawser  was  made  fast  again  with  a  heavy  sprinff 

of  a  number  of  parts  of  rope,  and  the  ''Brazilian  "  towed  uiead 

under  the  lee  of  Ons  Island. 

6.  Shortly  afterwards  the  weather  moderated  and  the  sea  went 
down  a  little,  and  the  *'  Brazilian  "  was  able  to  make  more  way, 
Hnd  about  7  p.m.  the  same  day  she  towed  the  *'  Campanil "  into 
Vigo  harbour  in  safety. 

7.  The  "Brazilian  "  was  compelled  to  remain  in  harbour  the 
next  day  to  pay  port  charges  and  clear  at  the  Custom  House. 

8.  The  coast  off  which  the  aforesaid  services  were  rendered  is 
rocky  and  exceedingly  dangerous,  and  strong  currents  set  along 
it,  and  but  for  the  services  rendered  by  the  "Brazilian"  the 
*'  Campanil "  must  have  gone  ashore  and  been  wholly  lost,  together 
with  her  cargo,  and  in  all  probability  her  master  and  crew  would 
have  been  drowned.  No  other  steamer  was  in  sight,  and  there 
was  not  any  other  prospect  of  any  other  efficient  assistance. 

9.  In  rendering  the  said  service  the  **  Brazilian  "  and  those  on 
1x»ard  her  were  exposed  to  great  danger.  Owing  to  the  heavy  sea, 
and  the  necessity  of  towing  with  a  long  scope  of  hawser,  there  was 
great  danger  of  fouling  the  screw  of  the  "  Brazilian,"  and  it  re- 
f|iured  constant  vijg:ilance  on  the  part  of  the  master  and  crew  to 
prevent  serious  accident.  The  master  and  crew  of  the  * '  Brazilian " 
underwent  much  extra  fatigue  and  exertion. 

10.  The  damage  sustained  by  the  **  Brazilian  "  in  rendering  the 
said  services  amoimts  to  the  sum  of  150/.,  and  the  value  of  the 
extra  quantity  of  coal  consumed  in  consequence  of  the  said  ser- 
vices is  estimated  at  16/.,  and  4K  Is.  6d.  was  paid  by  the  owners 
of  the  "  Brazilian  "  for  harbour  dues  and  other  charges  at  Vigo. 

11.  The  value  of  the  **  Campanil,"  her  cargo  and  freight,  at  the 
time  of  the  salvage  services,  was  as  follows,  that  is  to  say :  The 
"  Campanil  "  was  of  the  value  of  13,000/.,  her  cargo  was  of  the 
value  of  300/.,  and  the  gross  amount  of  freight  payable  upon  de- 
livery  of  the  cargo  laden  on  board  her  at  BiUTOW-in-Fumess  was 
675/. 

12.  The  value  of  the  "  Brazilian,"  her  freight  and  cargo,  was 
about  25,050/. 

The  plaintifis  claim  :  — 

1.  Such  an  amount  of  salvage  as  to  the  Court  may  seem  just : 

2.  That  the  defendants  and  their  bail  be  condemned  in  costs : 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may 

require. 

[Note. —  77<«  ordinary  form  is,  **  That  the  defendants  and  their 
bail  be  condemned  therein  and  in  costs."] 


[TUle,] 

Statement  of  Defence.  Btelcnieutor 

I.  The  defendants  say  that  upon  the  22nd  of  December,  1873,  <1«^«* 
the  iron  screw  steamship  "  Campanil/'  of  the  burden  of  660  tons 

A  A  3 
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Afit  1875,  register  ffross,  propelled  by  engines  of  70  horse  power,  naTigmted 
Appx.  C.  by  David  Bou^bton,  her  master,  and  a  crew  of  sixteen  hands,  left 
Vo.  S6.  Porman,  bound  to  Barrow-in-Furness,  laden  with  a  cargo  of  iron 
ore. 

2.  At  about  8  a.m.  of  the  26th  of  December,  whilst  the  "  Csm- 
panil"  was  prosecuting  her  voyace,  the  shaft  of  her  propeller 
broke  outside  the  stem  tube,  and  she  lost  her  propeller.  The 
"  Campanil"  was  then  brought  to  the  wind,  whicn  was  south  by 
east,  blowing  fresh,  and  she  proceeded  under  sail  for  Vigo,  and 
continued  to  do  so  till  about  9.30  a.m.,  when  two  steunahips 
which  had  been  for  some  time  in  sisht,  and  coming  to  the  noitti- 
ward,  approached  the  '*Campanil.  The  ensign  of  the  '*Cam- 
panil "  was  hoisted,  union  up,  as  a  signal  to  one  of  such  steam- 
ships, which  afterwards  came  to  the  **  Campanil"  and  proved  to 
be  the  *' Brazilian,"  whose  owners,  master,  and  crew  are  the 
plaintiffs. 

3.  The  "Brazilian"  then  signalled  the  <* Campanil"  and  in- 
quired what  was  the  matter,  and  was  signalled  in  reply  that  the 
**  Campanil "  had  lost  her  propeller,  and  required  to  be  towed  to 
Vigo,  upon  which  the  **  Brazilian"  signalled  for  the  rope  of  the 
**  Campanil,"  in  order  to  take  her  in  tow.  After  this  uie  '*  Bra- 
zilian "  steamed  round  the  *'  Campanil  *'  and  upon  her  starboard 
bow,  and  in  so  doing  the  **  Brazilian  "  came  with  her  port  quarter 
into  the  starboard  tow  of  the  *'  Campanil "  and  did  her  consider- 
able damage. 

4.  The  "Brazilian"  then  threw  a  heaving  line  on  board  the 
"Campanil,"  and  one  of  the  "Campanil's  "  hawsers  was  attached 
to  the  line  and  hauled  on  board  the  "Brazilian,"  which  passed 
one  of  her  hawsers  to  the  "Campanil"  by  means  of  life  baoya, 
and  when  such  hawsers  had  been  secured  between  the  two  vessels 
the  "  Brazilian  "  commenced  to  tow  the  "  Campanil "  for  Vigo,  it 
being  at  the  time  about  10.30  a.m.,  and  Ons  Island  then  bearing 
about  south-east  by  south,  and  distant  about  15  miles. 

5.  The  "Brazilian"  proceeded  with  the  " Campinil "  in  tow, 
but  owing  to  the  two  vessels  beins  laden,  and  to  the  smaU  power 
of  the  "Brazilian,"  she  was  only  able  to  make  very  slow  progresa 
with  the  "Campanil,"  and  it  was  not  until  6.30  p.m.  of  the  said 
day  that  the  "  Brazilian  "  arrived  at  Vigo  with  the  "  Campanil," 
which  then  came  to  anchor  off  the  town  there. 

6.  The  defendants  on  the  day  of 

tendered  to  the  plaintiffs  and  have  paid  into  Court  the  sum  of 
350^.  for  the  services  so  as  aforesaid  rendered  to  the  "  Campanil " 
and  her  said  cargo  and  freight,  and  offered  to  pay  the  caste,  and 
submit  that  the  same  is  ample  and  sufficient. 


[TUU.] 


Reply.  B«ply. 

1.  The  plaintiffs  admit  the  first  and  second  articles  of  the 
answer,  and  they  admit  that  the  "  Brazilian  "  came  into  collision 
with  the  "Campanil,"  and  caused  slight  damage  to  the  "Cam- 
panil," but  save  as  aforesaid  they  join  issue  upon  the  stotementof 
defence. 
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No.  27.  Aet  1875 

^  ^      ,  Appx.  C. 

Trespast  to  Land,  ]f  o.  27. 

In  the  High  C!o«rt  of  Justice.  ^"    "    ^'''      ^^^ 

Divisiou.  land/ 

Writ  iBBued  3rd  August,  1876. 

Between  A,  B.,  Plaintiff, 
and 
K  F.,  Defendant. 

Statement  of  Qaun.  Statemeutof 

daiiu. 

1.  The  plaintiff  was  on  the  5th  March,  1876,  and  still  is  the 

owner  and  occupier  of  a  farm  called  Highfield  Farm,  in  the  parish 
of  ,  and  county  of 

2.  A  private  road,  known  as  Highfield  Lane,  runs  through  a 
^rtion  of  the  plaintiff's  farm.  It  is  bounded  upon  both  sides  by 
iields  of  the  plaintiff's,  and  is  separated  therefrom  by  a  hedge  and 
ditch. 

3.  For  a  long  time  prior  to  the  5th  March,  1876,  the  defendant 
had  wrongfully  claimed  to  use  the  said  road  for  his  horses  and 
carriages  on  the  alleged  ground  that  the  same  was  a  public  high- 
way, and  the  plaintiff  hful  frequently  warned  him  that  the  same 
was  not  a  public  highway,  but  the  plaintiff's  private  road,  and 
that  the  defendant  must  not  so  use  it. 

4.  On  the  5th  March,  1876,  the  defendant  came  with  a  cart  and 
horse,  and  a  large  number  of  servants  and  workmen,  and  forcibly 
used  the  road,  and  broke  down  and  removed  a  gate  which  the 
plaintiff  had  caused  to  be  placed  across  the  same. 

5.  The  defendant  and  his  servants  and  workmen  on  the  same 
occasion  pulled  down  and  damaged  the  plaintiff's  hed^e  and  ditch 
upon  eacn  side  of  the  road,  and  went  upon  the  plamtiff's  field 
beyond  the  hedge  and  ditch,  and  injured  the  crops  there  growing, 
and  dug  up  and  injured  the  soil  of  the  road ;  and  in  any  case  the 
acts  mentioned  in  this  paragraph  were  wholly  unnecessary  for  the 
assertion  of  the  defendant's  alleged  right  to  use,  or  the  user  of  the 
said  road  as  a  highway. 

The  plaintiff  claims  : — 

1.  Damages  for  the  wrongs  complained  of : 

2.  An  injunction  restraining  the  defendant  from  any  repetition 
of  any  of  the  acts  complamed  of : 

3.  Such  fiurther  relief  as  the  nature  of  the  case  may  require. 


[TiOe.] 


Statement  of  Defence.  Statement  of 

1.  The  defendant  says  that  the  road  was  and  is  a  public  high- 
way for  horses  and  carriages ;  and  a  few  days  before  the  5th 
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Act  1870,    March,  1876,  the  phiintiff  wrongfully  erected  the  ^te  acron  the 

Appz.  C.    road  for  the  purpose  of  ohetructing  and  preventing,  and  it  did 

Vol.  27 —  obstruct  and  prevent  the  use  of  the  road  as  a  highway.     And  the 

defendant  on  the  said  5th  March,  1876,  caused  the  said  gate  to 

—  be  removed,  in  order  to  enable  him  lawfully  to  use  the  road  by 

his  horses  and  carriages  as  a  highway. 

2.  The  defendant  denies  the  allegations  of  the  fifth  paragraph 
of  the  statement  of  claim,  and  says  that  neither  he  nor  any  of  his 
workmen  or  servants  did  any  act,  or  used  any  violence  other 
than  was  necessary  to  enable  the  plaintiff  lawfully  to  use  the 
highway. 


ilemurrer. 


[TiUc] 

Reply.  Reply. 

The  plaintiff  joins  issue  upon  the  defendant's  stat^nent  of 
defence. 


No.  28. 
Konn  of  18     .     yo,     , 

In  the  High  Court  of  Justice. 

Division. 

A.  B.  V.  C.  D. 

The  defendant  [plaintiff]  demurs  to  the  [plaintiff's  statement  of 
complaint,  or  defendant's  statement  of  defence,  or  of  set-off,  or  of 
counter-chdm],  [or  to  so  much  of  the  plaintiff's  statement  of  com- 
plaint as  claims ,  or  as  alleges  as  a  breach  of  contract 

the  matters  mentioned.in  i)araeraph  seventeen,  or  as  the  case  may  W\ 
and  says  that  the  same  is  bad  in  law  on  the  ground  that  [hrrr  sOtU 
a  ground  of  dcmnfrcr}  and  on  other  grounds,  sufficient  in  law  to 
sustain  this  demurrer. 

This  form  is  prescribed  by  0.  XXVIII. ,  r.  2,  anfr^  p.  279. 

As  to  demuri'ers  generally,  and  the  practice  relating;  thereto, 
under  the  Judicature  Acts,  see  O.  XXVIII.,  ante,  pp.  278  to  28*2, 
and  notes  thereto. 


No.  29. 


Memoran-  Entry  of  Demurrer. 

ofdeiiinrrer  1874.     B.  No. 

for  argil-       In  the  High  Court  of  Justice, 
ment  Division. 

A.  B,  V.  C.  D. 

Enter  for  the  argument  the  demurror  of 
to 

X  r.. 

Solicitor  for  the  plaintiff  [or,  dr.  ]. 

This  form  is  prescribed  by  0.  XXVIII.,  r.  13,  ante^  p.  282. 
And  see  note  to  Form  28,  snpra. 
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APPENDIX  (D), 


Act  1875, 

Appx.  D. 

Hot.  1— 

3. 


FOKMS   OF   JUDGMENT  (a). 
No.  1. 

1876.     B.  No. 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  B,,  Plaintiff, 

and 
C,  D.  and  E.  F.,  Defendants. 
30th  November,  187G. 

The  defendants  [or  the  defendant  C.  D.]  not  having  appeared  to 
the  writ  of  summons  herein  [or  not  having  delivered  any  statement 
of  defence],  it  is  this  day  adjudged  that  the  plaintiff  recover 
against  the  said  defendant  /.,  and  costs,  to  be  taxed. 

See  note  («),  infra. 

As  to  judgment  in  this  case,  see  0.  XIIL,  rr.  5  and  5a,  afUe, 
pp.  217,  218. 


1. 
Default  of 
ai){)eamnce 
and  defence 
in  case  of 
liquidated 
demand. 


No.  2. 

[TUle,  itc] 

30th  November,  1876.  2. 

No  appearance  having  been  entered  to  the  writ  of  sunmions  ^efiiaJTof^ '" 
herein,  it  is  this  day  adjudged  that  the  plaiutiff  recover  possession  apiiearance 

of  the  land  in  the  said  writ  mentioned.  in  action  for 

recovery  of 
See  note  (a),  infra.  land. 

As  to  jiidgment  in  this  case,  see  0.  XIIL,  rr.  7,  8,  arUe,  p. 

219. 


No.  3. 


In  the  High  Court  of  Justice. 

Division. 


1876.     B.  No. 


Between  A.  B,  and  C,  />.,  Plaintifls, 

and 
K  F,  and  O,  H.,  Defendants. 
30th  November,  1876. 

The  defendants  not  having  appeared  to  the  writ  of  sunmions 
herein  [or  not  having  delivers  a  statement  of  defence],  and  a  writ 

(a)  The  fomiB  in  this  Appendix  are  prescribed  by  O.  XLI.,  r.  1,  anU^  p.  880, 
and  by  O.  LX..  r.  13,  anU. 

As  to  when  Judgment  may  be  entere<1,  and  in  what  fonn,  see  O.  XLI.  ante, 
p.  361,  and  notes  thereto ;  and  note  to  O.  XL.,  r.  1,  ante,  p.  S64. 


Judgment  in 
default  of 
appearance 
and  defeiicp 
after  atMens- 
mcnt  of 
damage!!. 
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Aet  1879,  of  inquiry,  duted  1876,  havinff  been  isBued  directod 

Appx.  D.  to  the  sheriff  of  to  nMegn  the  damages  which  the 

Voa.  S  ^    plaintiff  waa  entitled  to  recover,  and  the  said  sheriff  having  by 

5.  his  rctom  dated  the  1876,  returned  that  the  said 

damases  have  been  assessed  at  /.,  it  is  adjudged  that 

the  phiintiff  recover  Z.and  costs  to  be  taxed. 

As  to  jnd^ent  in  this  case,  see  O.  XIII.,  r.  6,  anlCy  p.  21S. 
For  forms  of  interlocutory  judgment,  and  of  jud^ent  after  aases- 
ment  of  damages,  in  use  in  the  Chancery  Division,  see  Seton  on 
Decrees,  pp.  7,  8,  ed.  4. 


No.  4. 


4.  [Vear,  leUer,  and  number,] 

J  iifi-inent  at  Division. 

Imfie^with-    W  «'*  CJuiwcrtj  Division, 
imt  a  jury.  na uic  of  Jiulgc  ] 

day  of  ,  18    . 

Between  A.  B.,  PUintiff, 

and 
C.  2?.,  £.  F,,  and  G,  if..  Defendants. 

This  action  coming  on  for  trial  [the  day  of 

and]  this  day,  before  in  the  presence  of  counsel  for 

the  plaintiff  and  the  defendants  [or^  if  same  of  the  Defendants  do  ko* 
appear,  for  the  plaintiff  and  the  defendant  0.  2>.,  no  one  appearing 
for  the  defendants  E.  F.  and  O.  If.,  although  they  were  duly 
served  with  notice  of  trial  as  by  the  affidavit  of  file^l 

the  day  of  appears],  upon  hearing  tfa« 

probate  of  the  will  of  ,  the  answers  ot  the  defendants 

C.  D.,  E.  F.,  and  G.  //.,  to  iuterrosatories,  the  admijBsion  in 
writing,  dated  and  signed  by  [Mr.  the 

solicitor  for]  the  plaintiff  A,  B,  and  by  [Mr.  the 

solicitor  for]  the  defendant  C.  D.,  the  affidavit  of  filed 

the  day  of  ,  the  affidavit  of  filed 

the  day  of  ,  the  evidence  of  taken 

on  their  oral  examination  at  the  trial,  and  an  exhibit  marked  X, 
being  an  indenture  dated,  &c.,  and  made  between  [parties^  and 
what  was  alleged  by  counsel  on  both  sides  :  This  Ck>nrt  doth 
'declare,  &c. 

And  this  Court  doth  order  aud  adjudge,  &c. 

As  to  the  entry  of  judgment  at  or  after  the  trial,  see  O.  XXXVX, 
22a,  arUe,  p.  327. 


No.  5. 

6.  [Title,  ifcc.] 

afteruSi by  15*^^  November,  1876. 

ajury.  rphe  action  having  on  the  12th  and  13th  November,  1876,  been 

tried  before  the  Honourable  Mr.  Justice  ,  and  a 

special  jury  of  the  county  of  ,  and  the  jnry  having 

found  [atale  findifigs  as  in  officer's  certificate],  and  the  said  Mr. 
Justice  having  ordered  that  judgment  be  entered  for 
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the  plaintiff  for  I.  and  oosts  of  snit  [or  as  the  ease  may  he] :  Aet  1870, 

Therefore  it  is  adjadeed  that  the  plaintiff  recover  against  the  Appz.  D. 
defendant  I,  and  I.  for  his  costs  of  suit  [or  that  the    H os. 

Slaintiff  recover  nothing  against  the  defendant,  and  that  the         7. 
ef endaat  recover  against  the  plaintiff  /.  for  his  costs  of 

defence,  or  as  the  ease  may  be]. 

See  notes  to  Form  No.  4,  ante,  p.  543. 


No.  6. 


[TUle,  <fcc.]  0. 

30th  November,  1876.  JS^*f  SSil 

The  action  having  on  the  27th  November,  1876,  been  tried  Jj^**™ 
before  X.  F.,  Esq.,  an  official  [or  special]  referee;  and  the  said  '^®'**' 
X.  Y,  having  found  [state  substance  of  referees  certificate],  it  is  tlus 
day  adjadged  that 

This  form  is  misleading,  as  a  referee  has  no  power  to  try  an 
action,  but  otily  the  issues  therein.  See  note  to  s.  57  of  the  Act 
of  1873,  ante,  p.  63.    The  next  form  is  correct. 


No.  6a. 

18       .    No.  60. 

In  the  High  Court  of  Justice.  "^J?**?!"?  ^ 

Tv;,-*  •  -  after  trial  of 

Division.  .      „     ^,   .    ..*  questioDgof 

Between  A.  B,,  Plaintiff,  account  by 

and  referee. 

C,  D.,  Defendant. 

The  day  of  ,  18        . 

The  questions  of  account  in  this  action  having  been  referred 
to  ,  and  he  having  found  that  there  is  due  from 

the  to  the  the  sum  of  /.,  and  directed 

that  the^  do  pay  the  costs  of  the  reference 

It  is  this  day  adjudged  that  the  recover  against  the 

said  I.  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  /.,  as 

appears  by  a  Master's  Certificate  dated  the  day  of  , 

18 

See  note  to  last  form. 


No.  7. 


[Title,  «fic;]  7. 

30UX  November,  1876.  5S&*on 

This  day  before  Mr.  X.  of  counsel  for  the  plaintiff  forjndg. 

[or  as  the  ease  may  be],  moved  on  behalf  of  the  said  menu 

[state  judgment  moved  for],  and  the  said  Mr.  X.  having  been  heard 
of  counsel  for  and  Mr.  Y,  of  counsel  for  , 

the  Court  adjudged 

As  to  motions  for  judgment,  see  0.  XL.,  ante,  p.  354. 
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Act  1870, 

Appx.  D. 

Vol.  8~ 

10. 


Interlocu- 
tory juilg- 
nient  in 
(lefault  of 
ap]>earan'M! 
or  defence 
where 
(leniHnd  nn< 
IIqut:lnte<I. 


No.  8. 


In  the  High  Conrt  of  Justice. 

DivisioD. 


18 


.    Ka 


Between  A,  B.,  Plaintifi; 
and 
C,  2>^  DefendMi 


The  day  of  ,  18        . 

No  [appearance  having  been  entered  to  the  'vnit  of  somiiKms  - 
statement  of  defence  or  demurrer  having  been  delivered  b^tbe 
defendant]  herein  :  It  is  this  day  adjudged  that  the  pluotif 
recover  against  the  defendant  [the  value  of  the  gooda  or  dami^ 
or  both,  as  tlve  case  may  ^]  to  be  aasened. 

See  0.  XIII.  r.  6,  anU,  p.  218. 


No.  9. 


9. 

Juil^neiit     In  the  High  Court  of  Justice, 
•fter  ajipwir-  Division. 

ance  an«l 
onier  «inh*r 
Onler  XIV. 
Rule  la. 


18 


Xa 


Between  A.  B.,  Plaintiff; 
and 
a  2>.,  Defendant 


The  day  of  ,  18        . 

The  defendant  having  appeared  to  the  writ  of  summons  heroo. 
and  the  plaintiff  having  by  the  order  of  ,  dttoi 

the  day  of  ,18        ,  obtained  leave  to  np 

judgment  under  the  Rules  of  the  Supreme  Courts  Order  XH^ 
Rule  la,  for  [recite  order] :  It  is  this  day  adjudged  that  the  pbintic 
recover  against  the  defendant  /.  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  ^t  ^ 

appears  by  a  Master*s  Certificate  dated  the  day  of 

18 


10. 
Judgment 
after  trinl 
by  court 
without 
Jury. 


No.  10. 

18        .    Ko- 
In  the  High  Court  of  Justice. 

Division. 

Between  A,  B.,  PUdntifi^ 
and 
C,  D.,  Defendant 

This  action  having  on  the  day  of  18 

been  tried  before  ,  and  the  said  on  the 

day  of  ,  18      ,  having  ordered  that  judgment  be  enieiw 

for  the  for  /. :  It  is  this  day  adjudged  th*^ 

the  recover  from  the  /.  and  costs  to  ^ 

taxed. 

The  above  costs  have  been  taxed  and  allowed  at  2., » 

appears  by  a  Master's  Certificate  dated  the  day  of  i 

18 


Judgment  entered  the 


day  of 


18 
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No.  11. 


In  the  High  Court  of  Jnstice. 

BiviflioD. 


18 


No. 


Pursuant  to  the  Order  of 
whereby  it  was  ordered 
been  made 

plaintiff  recover  against  the  said  defendant 
to  be  taxed. 


Betweeo  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

,  dated  ,  18      , 

and  default  having 

:  It  is  this  day  adjudged  that  the 

/.  and  costs 


Aot  1870, 

Appx.  D. 

Vos.  11— 

18. 

11. 
Jutlginent 
in  puntaaiice 
of  ortler. 


The  above  costs  have  been  taxed  and  allowed  at 
as  appears  by  a  Master's  Certificate  dated  the 
of  ,  18        . 


day 


No.  12. 


In  the  High  Court  of  Justice. 

Division. 


18 


.    No. 


Between  A.  B,,  Plaintiff, 
and 
O.  D.f  Defendant. 


12. 
Judgment 
on  certifi* 
cate  of 
Bogistrar  of 
county 
court. 


The  day  of  18 

This  action  having  been  ordered  under  section  26  of  the  County 
Coiurt  Act,  1856  (19  &  20  Vict.  c.  108),  to  be  tried  in  the  county 
court  of  ,  and  the  registrar  of  that  court  bavins 

certified  that  the  result  was  :  It  is  this  day  adjudged 

that  recover  against  /.  and 

costs  to  be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at 
AS  appears  by  a  Master's  Certificate  dated  the 


of 


18 


day 


See  the  County  Courts  Act,  1856  (19  &  20  Vict.  c.  108),  s.  26, 
and  note  to  s.  67  of  the  Act  of  1873,  mite,  p.  68.  No  motion  for 
judgment  requiied.     ScuU  v.  FreemaUf  2  Q.  B.  D.  177. 


No.  13. 


In  the  High  Court  of  Justice. 

Division. 


18 


.    Na 


Between  A.  B.,  Plaintiff, 
and 
C.  l>.,  Defendant. 


13. 
Judgment 
for  defend- 
ant's COfltH 

on  diiicon- 
tinuance. 


The  day  of  ,  18        . 

The  plaintiff  having  by  a  notice  in  writing  dated  the 
day  of  ,  18        ,  [wholly  discontinued  this  action,  or 

withdrawn  his  claim  in  this  action  for,  or  withdrawn  so  much  of 
his  claim  in  this  action  as  relates  to  ^  oras  Uie  case  may  be] ; 
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Aet  1S75,  No.  18. 

Appx.  '•  .  18         .     Xo, 

'®»- ^^»    In  the  High  Court  of  Justice. 

^®'  Division. 
—  Between  A.  A,  PUintifi; 

JiwiKinent  ^    ^  ^^-       _       . 

on  motion  C7.  D.,  Defendants 

<»f  issue!*  [Date  of  (h-dcr  of  CaurL]    The  day  of  18 

[Issues  or  Questions.]    The  of  fact  arising  in  this 

action  by  the  order  dated  the  day  of  ordered 

to  be  tried  before  having  on  the  day  of 

been  tried  l)efore  ,  and  the  having  found 

Now  on  motion  before  the  Court  for  judgment  on  behalf  of 
the  ,  the  Court  having  ;  it  is  this  day  ad- 

judged that  the  recover  against  the  tlie  soia 

of  /.  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  2., 

as  appears  by  a  Master's  Certiticate  dated  the  day 

of  ,  18        . 

Judgment  entered  the  day  of  ,  IS       • 

See  O.  }QCXVI.,  r.  29,  atUe,  p.  330. 


No.  19. 

10.  18        .    No. 

Judgineiit     In  the  High  Court  of  Justice. 
mx  motion  o  Division. 

*^°*'™'^*'  Between  A,  B.,  PlaintifT, 

and 
C,  D.,  Defendant 

[Date  of  Order  of  Court.  ]    The  day  of  ,  18       . 

This  action  having  on  the  day  of  ,  18 

come  on  before  the  Court  on  motion  for  judgment  on  behalf  d 
the  ,  and  the  Court  after  hearing  counsel  for  the 

having  ordered  that  [ets  in  order  of  Courf] ;  it  is  this  day  ad- 
judged that  the  recover  against  the  the  sum 
of                  L  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  it 

as  appears  by  a  Master's  Certificate  dated  the  day 

of  ,  18        . 

Judnnent  entered  the  day  of  ,  18 

See  O.  XL.,  r.  1,  ante^  p.  354. 
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APPENDIX  (E.) 


Aot  1875, 
Appz.  E. 
Vol.  1,  2. 


PRAECIPES  OF  WRITS  OF  EXECUTION  (o). 
Forms  of  PRiEciPE. 


No.  1. 


In  the  High  Court  of  Justice. 

BiviflioQ. 


PRiEciras. 


1876.    B.  No.  1. 

Fieri  fiicias. 


Between  A,B,f  Plaintiff, 

and 
C.  D.  and  others,  Defendants. 

Seal  a  writ  of  fieri  facias  directed  to  the  sheriff  of  to 

levy  against  (7.  Z>.  the  sum  of  /.  aod  interest 

thereon  at  the  rate  of  Z.  per  centum  per  annum  from 

the  day  of  [and  I.  costs]  to 

Judgment  [or  order]  dated  day  of 

[Taxiog  master's  certificate,  dated  day  of  .] 

X.  y.,  solicitor  for  [party  on  whose 
hdvalf  tprit  is  to  issue\ 

See  note  (a),  infra  ;  and  0.  XLIIL,  r.  1,  aivte^  p.  371. 
For  the  form  of  this  writ,  see  post,  p.  559,  No.  1. 


No.  2. 


In  the  High  Court  of  Justice. 

Division. 


187 


2. 


B.  No.      Elegit. 


Between  A,  B,,  Plaintiff 

and 
C.  D.  and  others,  Defendants. 

Seal  a  writ  of   elegit  directed  to  the  sheriff  of 
against  of  in  the  county  of  for  not 

paying  to  A,  B.  the  sum  of  Z.,  together  with  interest 

thereon,  from  the  day  of  [and  the  sum 

of  I.  for  costs,  with  interest  thereon  at  the  rate  of  41. 

per  centum  per  annum]. 

Judgment  [or  order]  dated  day  of  18        . 

[Taxing  master's  certificate,  dated  day  of  18        ]. 

X  r.. 

Solicitor  for  . 

See  O.  XLIIL,  r.  1,  ante,  p.  371. 

For  the  form  of  this  writ,  see  post,  p.  561,  No.  2. 

(a)  The  forms  in  this  Apoendlx  are  preiicril)ed  by  O.  XL.,  r.  10. 
Am  to  execution  generaUy,  teo  O.  XLIL,  ante,  pp.  360  et  itq,,  and  notes 
thereto. 
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Aot  1875,  ^®-  ^ 

Appz.  E.  187     .     Bw  No. 
Vol.  3^5.  Iq  the  High  Court  of  Justice. 
Division. 

VeiKlitioni  Between  A,  B,,  Plaintiff, 

exponas.  and 

C.  D,  and  others,  p>efendaDts. 

Seal  a  writ  of  venditioni  exponas  directed  to  the  sheriff  of 
to  sell  the  goods  and  of  C.  D,  taken  under  a  writ  of  fi»i 

facias  in  this  action  tested  day  of 

X  r., 

Solicitor  of 

See  0.  XLIIL,  r.  2,  ante^  p.  371. 

For  the  form  of  this  \mi,  see  post^  p.  562,  No.  3. 


No.  4. 

4.  187    .    B.NO. 

Fieri  facias    In  the  High  Court  of  Justice. 
•'«  1^V'\,  Division. 

S  '"^  Between  A,  A,  Plaintifl; 

and 
C.  i>..  Defendant. 

Seal  a  writ  of  fieri  facias  de  bonis  ecclesiasticia  directed  to  the 
bishop  [or  archbishop  as  the  case  may  he\  of  to  levy  against 

L\  D.  the  sum  of  I. 

Judgment  [or  order]  dated  day  of 

[Taxing  master's  certificate!  dated  day  of  .] 

X  r.. 

Solicitor  for  • 

See  0.  XLni.,  r.  2,  ante,  p.  371. 

For  the  form  of  this  writ,  see  post,  pp.  563,  564,  Nos.  4,  5, 


No.  5. 

5.  187    .    B.  Na 

Sequestrari  Iq  the  High  Court  of  Justice, 
facias  de  °     -niwi-i/^^ 

bonis  eccle.  DiVittOn. 

itiasticis.  Between  A.  B.,  Plaintiff, 

and 

C.  D,  and  others,  Defendants. 

Seal  a  writ  of  sequestrari  facias  directed  to  the  Lord  Bishop 
of  against  C  D.  for  not  paying  to  A.  B. 

the  sum  of  I. 

See  0.  XLIII.,  r.  2,  ante,  p.  371. 

For  the  form  of  this  writ,  see^^ws^,  p.  564,  No.  6. 
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No.  6. 


In  the  High  Court  of  Justice. 
Diviaion. 


18 


•    B.  No. 


Between  A.  B.,  Plaintiff^ 

and 
(7.  D.  and  others,  Defendants. 

Seal  a  \mt  of  sequestration  against  C.  D,  for  not 

at  the  suit  of  ^.  B.  directed  to  [names  of  coinmisfianera]. 
Order  dated  day  of 

See  0.  XLVII.,  ante,  p.  382. 

For  the  form  of  this  writ,  teeposi,  p.  567,  No.  10. 


Aet  1879, 

Appz.  E. 

Vol.  6-9. 

6. 

Writ  of 

Beciuestro* 

tlon. 


No.  7. 

187    •    B.No. 
In  the  High  Court  of  Justice. 
Division. 

Between  A.  B.,  Plaintiff, 

and 
C.  D,  and  others,  Defendants. 

Seal  a  writ  of  possession  directed  to  the  sheriff  of 
to  deliver  possession  to  ^.  ^.,  of 

Judgment  dated  day  of 

See  O.  XLVIIL,  anU,  p.  383. 

For  the  form  of  this  wnt,  see  post^  p.  565,  No.  7. 


7. 
Writ  of 
pcMweHBioti. 


No.  8. 


In  the  High  Court  of  Justice. 
Division. 


187    .     B.  No.      Writ  c.f 

delivery* 


Between  A,  B.,  Plaintiff, 

and 
C,  D.  and  others,  Defendants. 

Seal  a  writ  of  delivery  directed  to  the  sheriff  of  to 

make  delivery  to  ^1.  ^.,  of 

See  0.  XLIX.,  ante,  p.  384. 

For  the  form  of  this  writ,  aeepast,  p.  565,  No.  8. 


No.  9. 


In  the  High  Court  of  Justice. 
Division. 


0. 
187     .     B.  No.      attachment 


Between  A,  B,,  Plaintiff, 

and 
C.  2>.  and  others,  Defendants. 

Seal  in  pursuance  of  order  dated  day  of 
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Aot  1870,  *n  attachment  directed  to  the  sheriff  of 
Appx.  S.    not  deliyenug  to  A.  £, 

^•J- ®~"       See  O.  XUV.,  anff,  p.  371. 

^  For  the  form  of  this  writ,  see  post,  p.  566,  No.  9. 


against  C  Z>.  for 


10. 

Distringas 
o^iiiiMt  ex- 
■hvriff. 


Xo.  10. 

18        .     No. 

In  the  High  Court  of  Justice. 
Division. 

Between  A.  B,,  Plaintiff, 

and 
C.  2>.,  Defendant 

Seal  a  writ  of  distringas  nuper  yiceoomitem  qnod  venditioni 
exponat,  directed  to  the  sheriff  of  ,  to  sell  the  goods 

aod  of  ,  taken  under  a  writ  of  tieri  {mi^b  in 

this  action  tested  the  day  of  18 

Dated  the  day  of  ,  18        . 

(Simed) 
(Address) 
Solicitor  for  the 


11. 
Inquiry. 


No.  11. 

18        .     No. 
In  the  High  Court  of  Justice. 
Division. 

Between  A,  B.,  Plaintiff, 

and 
C.  D,,  Defendant. 

Seal  a  writ  of  inquiry  directed  to  the  sheriff  of  to 

assess  the  damages  in  this  action. 

Judgment  dated 

Dated  the  day  of  ,  18       . 

(Signed) 
(Address) 

Solicitor  for  the 


No.  12. 

12.  18        .     No. 

CertloFBri.     In  the  High  Court  of  Justice. 

Division. 

Between  A.  B.,  PUuntif^ 

and 
C,  D.,  Defendant 

Seal  in  ptmnance  of  order  dated  a  writ  of  oertiocmri 

directed  to  • 

Dated  the  day  of  ,  18       . 

(Siffued) 
(Address) 
Solicitor  for  the 
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No.  13. 


Act  1870, 

18    .    No.      fPP*- ^ 
Vol.  18 — 

15. 


In  the  High  Conrt  of  Justice. 

Division.  

In  the  matter  of  a  certaiQ  now  depending  in  the  Court.         13. 

Between  A.  B.,  Plaintiff,  Prohibition. 

and 
C,  D.f  Defendant. 

Seal  a  writ  of  prohibition  directed  to  the  judge  of  the  above- 
named  Court  and  to  the  above-named  plaintiff  to  prohibit  them 
from  further  proceeding  in  the  said  ,  18 

Dated  the  day  of  ,  18        . 

(Signed) 
(Address) 
Solicitor  for  the 


No.  14. 


18    .    No.  14. 

Mandamus. 


In  the  High  Court  of  Justice. 
Division. 

Between  J,  B.,  Plaintiff, 

and 
C,  D.f  Defendant. 

Seal  in  pursuance  of  order  dated  a  writ  of  mandamus 

directed  to  commanding  to 

returnable 

Dated  the  day  of  ,  18        • 

(Siffned) 
(Address) 
Solicitor  for  the 


No.  15. 


In  the  High  Court  of  Justice. 
Division. 


18 


No. 


Seal  in  pursuance  of  order  dated 
corpus  ad  tostificandum  directed  to  the 
before 


Between  A,  B,,  Plaintiff, 

and 
C,  D,,  Defendant. 

a  writ  of  habeas 
to  bring 


15. 
HnbeaM 
CorptiH 
0(1  testifl- 
cauilum. 


Dated  the 


day  of 

(Signed) 
(Address) 
Solicitor  for  the 


,18 


B  n 
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Act  1879,  it  is  this  day  adiudged  that  the  defendant  reoover 

Appz.  D.    plaintifiP  ooitB  to  be  taxed. 

Vm.  18 

{5,  The  above  costs  have  been  taxed  and  allowed  at 

. ' as  appears  by  a  Master's  Certificate  dated  the 

of  18 

See  0.  XXIIL,  r.  1,  ante,  p.  271. 


tiie 


day 


14. 


No.  14. 


Jiulgiiient 

coHtM  after     In  the  High  Court  of  Justice. 
conFRHiiifni  Division. 

or  defence. 


18 


No. 


Between  A,  B,,  Plaintifi; 
and 
C.  />.,  Defendant. 


The  day  of  ,  18        . 

The  defendant  in  nis  statement  of  defence  herein  having  allceed 
a  ground  of  defence  which  arose  after  the  commencement  of  &u 
action,  and  the  plaintiff  having  on  the  day  of 

18  ,  delivered  a  confession  of  that  defence ;  it  is  this  day 
adjudged  that  the  plaintiff  recover  against  the  defendant  costs  to 
be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at 
as  appears  by  a  Master's  Certificate  dated  the 
of  ,  18        . 

See  0.  XX.,  r.  3,  anlCf  p.  263. 


day 


No.  15. 


Judgment     ^  *^«  High  Court  of  Justice. 
for  coBto  Division, 

after  accept- 
ance nt 
money  \vdd 
into  cuurt 


18 


.     Na 


Between  A.  B,,  Plaintiff, 
and 
a  /?.,  Defendant. 


The  day  of  ,  18        . 

The  defendant  having  paid  into  court  in  this  action  tiie  sum 
of  L  in  satisfaction  of  the  plaintiff^s  claim,  and  the 

plaintiff  having  by  his  notice  dated  the  day  of 

18  ,  accepted  that  sum  in  satisfaction  of  his  entire  cause  of 
action,  and  the  plaintiff's  costs  herein  having  been  taxed,  and  the 
defendant  not  having  paid  the  same  within  forty-eight  hours  after 
the  said  taxation  ;  it  is  this  day  adjudged  that  the  plaintiff  re- 
cover against  the  defendant  costs  to  be  taxed. 


The  above  costs  have  been  taxed  and  allowed  at 
as  appears  by  a  Master's  Certificate  dated  the 
of  ,  18        . 

See  0.  XXX.,  r.  4,  ante,  p.  289. 


I, 
da/ 
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No.  16. 


In  the  High  Court  of  Justice. 

BiviBioD. 


18 


Between  A.  B.^  Plaintiff, 
and 
C,  D,f  Defendant. 

day  of  18 

day  of  ,  18 

jniy  of  the 
and  the 


[Date  of  Order  of  Court]    The 

ThiB  action  having  on  the 
been  tried  before  and  a  "  jniy  of  the  of, 

and  the  jury  having  found  ,  and  the  not 

having  thought  fit  to  order  any  judgment  to  be  entered. 
Now  on  motion  before  the  Court  for  judgment  on  behalf  of 
the  ,  the  Court  having  ;  it  is  this  day  ad- 

judged that  the  recover  against  the  the  sum 

of  L  and  costs  to  be  taxed. 


Act  1875, 
No.       Appz.  D. 
Noi.  16, 
17. 

10. 
Jadgment 
where  no 
judgment 
*  entered  at 
trial  by  jury. 


The  above  costs  have  been  taxed  and  allowed  at 
as  appears  by  a  Master^s  Certificate  dated  tlie 
of  ,  18        . 

Judgment  entered  the  day  of 

<  See  0.  XXXVI,,  r.  22a,  anU,  p.  327. 


I; 

day 


18 


No.  17. 


In  the  High  Court  of  Justice. 

Division. 


18 


.    No. 


Between  A,  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 


[DaU  of  Order  of  CouH.]     The 

This  action  having  on  the 
been  tried  before  and  a 

of 


and  the  jury  having  found 


day  of 

day  of 

jury  of  the 


and 


17. 
Judgment 
after  motion 
cMi  leave 
reserved. 


18 
subject 


having  ordered  that  judgment  be  entered  for  , 

to  leave  to  the  to  move  to  set  aside  the  judgment 

Now  on  motion  before  the  Court  for  judgment  on  behalf  of 
the  ,  the  Court  having  ;  it  is  this  day  ad- 

judged that  the  said  jud^ent  [&  stand  or  be  set  aside,  and  that 
the  recover  agaust  the  the  sum  of  /. 

and  costs  to  be  taxed.] 


The  above  costs  have  been  taxed  and  allowed  at 
as  appears  by  a  Master's  Certificate  dated  the 
of  ,  18        . 

Judgment  entered  the  day  of 

See  0.  XXXVI.,  r.  26,  ante,  p.  329. 


day 


18 


Act  nu, 

ApptE. 

''*k^~  In  tlie  High  Court  ot  Justice 
Uiviiion. 


rORMS — PB.SCIPE8. 
So.  22. 


BetwecD  A.  B.,  Pbintiff, 


C.  D.,  DefEadjuit 
Entf  r  sm  a]';>F3rtince  lor  the  defeodut  in  thil  autwn. 

nee  to  urt  ool, 
uii.DtiuD(-J  ill  the  writ  of  eummoni,  naniely,  to 
Tlie  address  of  ia 

Dated  the  day  of 

(Si^edl 
ol'  [ij'  /Ai>  n-Hrtss  he  bfyand  Ihrte  «'•'■- 
fr-i.i   ll,(  S"wl  Coarls  of  Juttiti.  ai 
aMrta  for  tenif  tcUhin  three  BHi'o 
Ikcrfi-fmiislbcgimii. 
Ageat  for 
of 


Betvccu  J.  £.,  PUintifi; 


Eater  an  appearance  for  in  this  wtdon 

Datod  the  day  of  ,  IS    . 

(Si^ed) 
of  [{/  Ihit  addnm  bt  btynul  tMrti  i 
from  lite  Jtayni  Omtrtt  ^  Jtatia 
addreaa  for  ttrwt  wiOm  Umm  a 
tliercofmiut  it  givctiX 
Agent  for 

re(|iurc 


BctwooD  A.  11,  Pkintiff, 

a  D.,  DefancUnt 
to  the  DOtira  bmrd  tn  tlia 
,  18    ,  hy  Um  daftkdiiJ 
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BnlelS    . 
Dated  the 


The  said  defendant 
claim  to  be  delivered. 


under  the  Rules  of  the  Supreme  Court,  Order  XVI.,  Act  1875, 

Appz.  E. 
day  of  ,  18    .  Nos.  24— 

(Signed)  27. 

of  [if  this  (ufdress  he  beyond  three  miles " 

from  tfie  IloyaZ  Courts  of  Jitsiice^  an 
address  for  service  loithin  three  miles 
thereof  mud  be  gi\xn,'\ 
Afent  for 
of 

require  a  statement  of 


No.  25. 


In  the  High  Court  of  Justice. 

Division. 


18 


No. 


Enter  an  appearance  for 
above-named  aefendant 


Dated  the 


Between  A,  B.,  Plaintiff, 

and 
C.  D,j  Defendant. 

to  the  counter-claim  of  the 
in  this  action. 

,  18    . 


25. 
Entry  of 
appeuronce 
to  counter- 
claim. 


day  of 

(Simed) 
of  [if  this  address  be  beyond  three  milrs 
from  the  Jtoyal  Courts  of  Justice^  an 
address  for  service  within  three  miles 
thereof  must  be  given]. 
Agent  for 
of 


No.  26. 


In  the  High  Court  of  Justice. 

Division. 


Enter  this  action  for  triaL 

Dated  the  day  of 

(Sicned) 
(Address) 


18 


No. 


26. 

Entry  of 
action  for 
tritU. 


Between  A.  B,,  Plaintiff. 

ami 
C,  D,,  Defendant. 

,  18    . 


No.  27. 

18    .    No. 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

Enter  this  appeal  from  the  order  [or  judgment]  of 
in  this  action,  dated  the  day  of  ,  18    . 

Dated  the  day  of  ,  18    . 

(Signed) 
(Aadresa) 


27. 
Entry  of 
appeal. 


C  ti)v:i  3>r  u^^imeac 


I3  the  H^  Lcnrt  af  JnKiL-e. 


^t  •I'.wii  tl.«  .  lUtnl  til 

!■)    .  of  Mr.  .  ttie 

for  bearing  n  a  ipecia]  om. 

I>aU<]  tint  drnjal 

»izatd1 
(AddrtM} 


n  J.  »..  Plaintia: 


GetireeD  .'(.  B.,  Phintifl. 


Enter  mcmonuiiltitn  of  wrvicc  oF  notice  ol  jad 
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thia  actioo,  and  dated  the  day  of 

oa  the  onder-meatioaed  persons,  viz.  : — 


Name  of  Party  mtv»\.                                Date  of  Service. 

Dated  the 


day  of 

(Signed) 
(Address) 


No.  32. 


In  the  High  Coort  of  Justice. 

Division. 


Search  for 
Dated  the 


V. 


f  18  .  Act  1875, 
Appz.  E. 
Kos.  81, 


day  of 

(Signed) 
(Address) 
A^nt  for 
solicitor  for 


,  18    . 


18    .    No. 


,18    . 


32. 
Searck. 


APPENDIX  (F). 


WRITS    OF   EXECUTION  (a). 
Forms  of  Writs. 

No.   1. 
FL  Fa, 


Bap.  418. 

Appendix 

F. 


Writs  ok 
Execution. 


187  .    B.  No. 
In  the  High  Court  of  Justice. 
DiTision. 

Between  A,  B.,  Plaintiff. 

and 
O,  D,  and  others,  Defendants. 

Victoria,  by  the  erace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of  C,  D,  in 

{a)  The  forma  in  this  Appendix  are  prescribed  by  0.  XLII.,  r.  12,  and  by 
O.  LX..  r.  52. 
As  to  execution  generally,  see  o.  XLII.,  anky  pp.  360  e(  xq.  and  notes  thereto' 


1* 
Writ  of 
fieri  facias. 
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Act  1870,  J<^^^  bailiwick  you  cause  to  be  made  the  sum  of  L  and 

Appz.  F.  1^^  interest  thereon  at  the  rate  of  /.  per  centam  per 

Vos.  1,  la.  <uinum  from  the  day  of  [day  of  the  jMdgmfCnt 

or  order,  or  day  on  which  money  directed  to  be  paid  or  day /ram  ti^irk 

interest  is  directed  by  the  order  to  run,  as  the  case  may  he']  which 
said  sum  of  money  and  interest  were  lately  before  ua  in  our  High 
Court  of  Justice  in  a  certain  action  [or  certain  actions,  at  the  ceue 
may  be]  wherein  A,  B.  is  plaintiff  and  C.  D.  and  others  are 
defendants  [or  in  a  certain  matter  there  depending  intituled  **In 
the  matter  of  E.  F.,"  as  the  case  may  be]  by  a  judgment  [or  order, 
as  the  case  may  be]  of  our  said  Court,  bearing  aate  the 
day  of  ,  adjudged  [or  ordered,  as  the  case  way  be]  to 

be  paid  by  the  said  C.  D,  to  A.  B.,  together  with  oertain  costs  ia 
the  said  judgment  [or  order  as  tfte  case  may  be]  mentioned,  and 
which  costs  have  been  taxed  and  allowed  oy  one  of  the  taxing 
masters  of  our  said  Court  at  the  sum  of  /.  as  appears 

by  the  certificate  of  the  said  taxing  master,  dated  the 
day  of  .    And  that  of  the  goods  and  chattelB  of  tiie 

said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made  the 
said  sum  of  I,  [costs],  together  with  interest  thereon  at 

the  rate  of  4Z.  per  centum  per  annum  from  the  day  of 

[the  date  of  the  certificate  oftaxatuni.  The  writ  must  he  so  numldM 
as  to  follota  the  substance  of  the  judgment  or  order],  and  that  yoa 
have  that  money  and  interest  before  us  in  our  said  C6uit  im- 
mediately after  the  execution  hereof  to  be  paid  to  the  said  A.  B.in 
pursuance  of  the  said  judgment  [or  order  as  the  case  may  be].  And 
m  what  manner  you  shall  have  executed  this  our  writ  make  appear 
to  us  in  our  said  Court  immediately  after  the  execution  thereof 
And  have  there  then  this  writ. 
Witness,  &o. 

Interest  on  costs  runs  from  the  date  of  taxing  of  the  taxing 
muster's  certificate :  Schroeder  v.  Clough,  35  L.  T.  850. 

See  note  (a),  supra. 

For  form  of  praecipe,  see  ante,  p.  549,  No.  1, 

As  to  this  writ,  see  also  0.  XLIII.,  r.  1,  anie,  p.  370. 


No.  la. 


Fieri  facias  J^*-  ^a-  M  Costs, 


on  order  for 
costs. 


18       .    No. 
In  the  High  Court  of  Justice. 
Division. 

Between  A.  B,^  Plaintiff, 
and 
C,  D.,  Defendant. 

Victoria,  by  the  crace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

We  command  you,  that  of  the  ffoods  and  chattels  of  in 

your  bailiwick  you  cause  to  be  miMe  the  sum  of  for  certain 

costs  which  by  an  order  of  Our  High  Court  of  Justice  dated 
the  day  of  ,  18        ,  were  ordered  to  be  paid 

by  the  said  to  and  which  have  been 


FORMS— WRITS  OF  EXBCUTI05.  661 

taxed  and  allowed  at  the  said  sum,  and  interest  on  the  said  sum  Act  1875, 
at  the  rate  of  42.  per  centum  per  annum  from  the  day  Appz.  F. 

of  ,  18       ,  and  that  ^ou  hare  the  said  sum  and  interest  Nos.  la,  2. 

before  ua  in  our  said  Court,  immediately  after  the  execution 

hereof,  to  be  rendered  to  the  said  .    And  in  what 

planner  you  shall  have  executed  this  our  writ  make  appear  to  us 
immediately  after  the  execution  hereof.  And  have  there  then 
this  writ.  Witness,  Hugh  MacOalmont,  Earl  Cairns,  Lord  High 
ChanoellM'  of  Great  Britain,  the  day  of  18 

Levy  /.  and  I,  for  costs  of  execution,  &c.,  and 

also  interest  on  I,  at  4/.  per  centum  per  annum  from 

the  ^  day  of  ,  18        ,  until  payment ;  besides 

sheriff's  poundage,  officers'  fees,  costs  of  levying,  and  all  other 
legal  incidental  expenses. 

This  writ  was  issued  by  of  ,  agent  for 

of  ,  solicitor     for  the 

The  is  a  ,  and  resides  at  at 

in  your  bailiwick. 


Elegit. 


No.  2. 

Elegit, 

187    .    B.  No.  2. 

Id  the  High  Court  of  Justice.  Writ  of 

Division. 

Between  A»  B.,  Plaintiff, 

and 
C.  D,  and  others,  Defendants. 

Victoria,  by  the  sraoe  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Lreland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

Whereas  lately  in  our  High  Court  of  Justice  in  a  certain  action 
[or  certain  actions,  as  the  case  may  he\  there  depending,  wherein 
A,  B,  is  plaintiff  and  (7.  D,  and  others  are  defendants  [or  in  a 
certain  matter  there  depending,  intituled  *'  In  the  matter  of  E.  E," 
aa  the  case  may  be]  by  a  judgment  [or  order,  as  the  case  may  he]  of 
our  said  Court  made  in  the  said  action  [or  matter,  as  the  case  may 
he],  and  bearing  date  the  day  of  ,  it  was 

adjudged  [or  ordered,  as  the  case  may  he]  that  C,  D,  should  pay 
unto  A.  B,  the  sum  of  /.,  together  with  interest  thereon 

after  the  rate  of  I.  per  centum  per  annum  from  the 

day  of  ,  together  also  with  certain  costs  as 

in  the  said  jucigment  [or  order,  as  the  case  may  be]  mentioned,  and 
which  costs  have  been  taxed  and  allowed  by  ,  one  of 

the  taxing  masters  of  our  said  Court,  at  the  sum  of  I.  as 

appears  by  the  certificate  of  the  said  taxing  master,  dated  the 
day  of  .     And  afterwards  the  said  A .  B.  came 

into  our  said  Court,  and  according  to  the  statute  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  and 
chattels  of  the  said  (7.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  in  your  bailiwick  as  the 
said  C,  D,,  or  any  one  in  trust  for  him,  was  seised  or  possessed  of 
on  the  aay  of  in  the  year  of  our  Lord 

B  B  3 
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Aot  1870,   [the  day  on  which  the  judgment  or  order  was  made]  or  at  any  time 
Appz.  F.   afterwards,  or  over  which  the  said  C,  D,  on  the  saul  day 

Nof .  8,  8.  of  or  at  any  time  afterwards  had  any  disposiiig  power 

which  he  might  without  the  assent  of  any  other  person  exercue  for 

his  own  benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his 
proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenenient^ 
rectories,  tithes,  rents,  and  hereditaments  respectively,  aooordioi; 
to  the  nature  and  tenure  thereof  to  him  and  to  his  assigns,  nntil 
the  said  two  several  sums  of  U  and  2.,  together 

with  interest  upon  the  said  sum  of  2.,  at  the  nte  of 

/.  per  centum  per  annum  from  the  said 
day  of  and  on  the  said  sum  of  L  {eo8Ut\ 

at  the  rate  of  4Z.  per  centum  per  annum  from  the  day 

of  shall  have  beep  levied.    Therefore  we  command  yon 

that  without  delay  you  cause  to  be  delivered  to  the  said  A.  JS.  by 
a  reasonable  price  and  extent  all  the  goods  and  chatteb  of  theaaid 
C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  aU  such  lands  and  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or 
customary  tenure,  in  your  bailiwick  as  the  said  C.  />.,  or  any 
person  or  persons  in  trust  for  him,  was  or  were  seised  or  possessed 
of  on  the  said  day  of  [the  day  on  which  the 

decree  or  order  was  made]  or  at  any  time  afterwards,  or  over  which 
the  said  C.  D,  on  the  said  day  of  [the  day  on 

which  the  decree  or  order  was  made]  or  at  any  time  afterwards 
had  any  disposing  power  which  he  might  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns  untiithesaid 
two  several  sums  of  L  and  /.  toeether  with 

interest  as  aforesaid,  shall  have  been  levied.  And  in  what  manner 
you  shall  have  executed  this  our  writ  make  appear  to  us  in  oor 
Court  aforesaid,  immediately  after  the  execution  thereof,  under 
your  seals,  and  the  seals  of  those  by  whose  oath  you  shall  make 
the  said  extent  and  appraisement.    And  have  there  then  this  wril 

Witness  ourselves  [ourself]  at  Westnunster,  Ac. 

As  to  this  writ,  see  also  0.  XLIII.,  r.  1,  a}iU,  p.  383. 
For  form  of  pnecipe,  see  ante^  p.  549,  No.  2. 


No.  3. 


0  xponas. 


3.  Venditioni  Expcfnas. 

•^ri*?r  ,  1875.    B.  Na 

xendltionl     j^  ^^^  jj.^j^  ^^^  ^^  Justice. 

Division. 

Between  A,  B»,  Plaintiff, 

and 
C.  D,  and  others,  ]>e£endantB. 

Victoria,  by  the  grace  of  God  of  the  United  KinjBjdom  of  Great 
Britain  and  &e]and  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

Whereas  by  our  writ  we  lately  comnuuided  you  that  of  the 
goods  and  chattels  of  C,  D,  [here  recite  the  fieri  facias  to  the  «iuq. 
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And  ou  the  day  of  you  returned  to  ns  in  Act  1875, 

the  Division  of  our  High  Court  of  Justice  afore-    Appz.  F. 

said,  that  by  virtue  of  the  said  writ  to  you  directed  you  had  taken   Kos.  8,  4. 

goods  and  chattels  of  the  said  C.  D,y  to  the  value  of  the  money 

and  interest  aforesaid,  which  said  goods  and  chattels  remained  in 
your  hands  unsold  for  want  of  buyers.  Therefore,  we  beins 
desirous  that  the  said  A.  B.  should  be  satisfied  his  money  and 
interest  aforesaid,  command  you  that  you  expose  to  sale  and  sell, 
or  cause  to  be  sold,  the  eoods  and  chattels  of  the  said  C.  />.,  by 
you  in  form  aforesaid  taken,  and  every  part  thereof,  for  the  best 
price  that  can  be  gotten  for  the  same,  and  have  the  money  arising 
from  such  sale  before  us  in  our  said  Court  of  Justice  immediately 
after  the  execution  hereof,  to  be  paid  to  the  said  A.  B,  And  have 
there  then  this  writ. 

Witness  ouiself  at  Westminster,  the  day  of 

in  the  year  of  our  reign. 

As  to  this  writ,  see  also  O.  XLIII.  r.  2,  a»to,  p.  371. 
For  form  of  pnecipe,  see  ante,  p.  550,  No.  3. 


No.  4. 


Fi,  fa.  de  bonis  ecclesiaalicis,  4. 

iQTK      "R    xr«        Writ  of  fieri 
1875.     B.  No.       fftciaa  de 

In  the  High  Court  of  Justice.  bunia  eccle. 

Division.  aiasticia. 

Between  A,  B.,  Plaintiff, 

and 
C.  D.  and  others,  Defendants. 

V^ictoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith  :  To  the  Bight 
Reverend  Father  in  God  [John]  by  Divine  permission  Lord  Bishop 
of  greeting:   We  command  you,  that  of  the  eccle- 

siastical goods  of  C.  2>.,  derk  in  your  diocese,  you  cause  to  be 
made  L  which  lately  before  us  in  our  High  Court  of 

Justice  in  a  certain  action  [or  certain  actions,  a$  the  ecue  may  be\ 
wherein  ^.  ^.  is  plaintiff  and  C,  D.  is  defendant  [(^  in  a  certain 
matter  there  depending,  intituled  *'  In  the  matter  of  E,  F,,"a3  the 
COM  may  he\  by^  a  judgment  [or  order,  as  the  case  may  ht\  of  our 
said  Court  bearing  date  the  day  of  ,  was 

adjudged  [or  ordered,  as  the  ease  may  helXo  he  paid  by  the  said 
C.  D,  to  the  said  A,  B,,  together  with  interest  on  the  said  sum  of 
at  the  rate  of  L  per  centum  per  annum,  from 

the  day  of  ,  and  have  that  money,  together 

with  such  interest  as  aforesaid  before  us  in  our  said  Court  imme- 
diately after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B., 
for  that  our  sheriff  of  returned  to  us  in  our  said  Court 

on  [or  "  at  a  day  now  past "]  that  the  said  C.  D.  had  not 

any  goods  or  chattels  or  any  lay  fee  in  his  bailiwick  whereof  ho 
could  cause  to  be  made  the  said  /.  and  interest  aforesaid 

or  any  part  thereof  and  that  the  said  0,  D,  was  a  beneficed  clerk 
(to  wit)  rector  of  rectory  [or  vicar  of  the  vicarage]  and  parish 
church  of  ,  in  the  said  sheriff's  county,  and  within  your 

diocese  [as  in  the  reium\  and  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  in  our  said  Court  imme- 
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Aot  1875,  diately  after  the  execation  hereof,  and  have  you  there  then  this 
Appz.  F.   writ.    Witness  oarself  at  Weatminster,  the  daj  of 

Vos.  4 — 6.  «  in  the  year  of  our  Lord  • 

As  to  this  writ,  see  0.  XLIII.,  r.  2,  anU,  p.  371. 
For  form  of  pnecipe,  see  ante,  p.  550,  No.  4. 


5. 
Writ  of  fieri 
facias  to  the 
Archbishop 
de  IxMiiH  i»c- 
clesia-sticis 
(luring  the 
vacancy  of  a 
bi8ho|)'s  see. 


No.  5. 

FLFa. 

Victoria  [ftc.  as  in  the  preceding  form] :  To  the  Right  Beveraid 
Father  in  God  [John]  by  Divine  Frovidenoe  Lord  Archbial&op  of 
Canterbury,  Primate  of  all  England  and  Metropolitan,  greeting : 
We  command  you,  that  of  the  eodesiastical  goods  of  (7.  2).,  ekak 
in  the  diocese  of  ,  which  is  within  the  province  of 

Caoterbury,  as  ordinary  of  that  church,  the  episcopal  see  of 
now  being  vacant,  you  cause  to  be  maae  [Ac,  eoneltuU 
as  in  the  preceding  farm.} 

See  notes  to  form  No.  4,  sitpra. 


fl. 

Writ  of 
MeqiieAtFari 
faciaa  de 
bonis  eccle* 
siaBticU. 


No.  6. 
Sequest,  de  bon,  eecl. 


In  the  High  Court  of  Justice. 

Division. 


1875.     a  Na 


Between  A.  B.,  Plaintiff, 
and 
C.  2>.  and  othen,  Defendants. 

Victoria,  by  the  grace  of  Qod  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith  :  To  the  Right 
Reverend  Father  in  God  [John]  by  Divine  permission  Lord  Bishop 
of  greeting  :  Whereas  we  lately  commanded  our  shenfl 

of  that  he  should  omit  not  by  reason  of  any  liberty  of 

his  county,  but  that  he  should  enter  the  same,  and  cause  [to  be 
made,  if  after  the  return  to  a  fieri  facias^  or  delivered,  if  after  the 
return  to  an  elegil,  <fcc,  and  in  eiiher  case  recite  the  fonntr  wrU\ 
And  whereupon  our  said  sheriff  of  on  [or  "at 

a  day  past  "J  returned  to  us  in  the  division  of  our  said 

Court  of  Justice,  that  the  said  €,  Z>.  was  a  beneficed  clerk ;  that 
is  to  say,  rector  of  the  rectory  [or  vicar  of  the  vicarage]  and  pariah 
church  of  ,  in  the  county  of  ,  and  within 

your  diocese,  and  that  he  had  not  any  goods  or  chattels,  or  any 
lay  fee  in  his  bailiwick  {here  follow  the  words  of  the  sheriffs 
return].  Therefore,  we  conunand  you  that  you  enter  into  the 
said  rectory  [or  vicarage]  and  parish  church  of  ,  and 

take  and  sequester  the  same  into  your  possession,  and  that  you 
hold  the  same  in  your  possession  until  you  shall  have  levied  the 
said  I.  and  interest  aforesaid,  of  the  reats,  tithes,  rent- 

charges  in  lieu  of  tithes,  oblations,  obventions,  fruite,  issues,  and 
profits  thereof,  and  other  ecclesiastical  goods  in  your  diocese  of 
and  belonging  to  the  said  rectory  [or  vicarage]  and  parish  church 
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of  ,  and  to  the  said  C,  D.  as  rector  [or  vicar]  thereof  to   Aot  1870, 

be  rendered  to  the  said  A.  B.,  and  what  you  shall  do  therein    Appz.  F. 
make  appear  to  us  ia  our  said  Court  immediately  after  the  execu-  Hos.  6 — 8. 

tion  hereof,  and  have  you  there  then  this  writ.     Witness  ourself  

at  Westminster,  the  day  of  ,  in  the  year  of 

our  Lord 

As  to  this  writ,  see  also  O.  XLIIL,  r.  2,  a)iU,  p.  371. 
For  form  of  prsecipe,  see  a}Uef  p.  550,  No.  5. 


No.  7. 


Possessunu  7. 

187     •     B.  No.      possession 
In  the  High  Court  of  Justice.  ^ 

Division. 

Between  A,  B,<,  Plaintiff, 
and 
C,  D,  and  others,  Defendants. 

Victoria,  to  the  sheriff  of  ,  sreeting : 

Whereas  lately  in  our  High  Court  of  Justice,  by  a  juc^ent  of 
the  Division  of  the  same  Court  [A.  B,  recovered]  or 

[E,  F,  was   ordered  to  deliver   to   A,  BJ\   possession  of   idl 
that  with  the  appurtenances  in  your  bailiwick  :  There- 

fore, we  command  you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  without  delay 
you  cause  the  said  A.  B.  ia  have  possession  of  the  said  land  and 
premises  with  the  appurtenances.  And  in  what  manner  you  have 
executed  this  our  wnt  make  appear  to  the  Judges  of  the 
Division  of  our  Hich  Court  of  Justice  immediately  after  the  exe- 
cution hereof,  and  nave  you  there  then  this  writ.     Witness,  &c. 


As  to  this  writ,  see  also  O.  XLVIII.,  ajUfi,  p.  383. 
For  form  of  prcecipe,  see  ajiU,  p.  551,  No.  7. 


No.  8. 


delivery. 


Delivery,  8. 

187    .    B.No.      ^"'"^ 
In  the  High  Court  of  Justice.  . 

Division. 

Between  A,  B.,  Plaintiff, 
and 
C.  D,  and  others,  Defendants. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff 
of  greeting :    We  command  you,  tliat  without  delay 

you  cause  the  following  chattels,  that  is  to  say  [here  enumerate 
the  chattels  recovered  by  the  judgment  fur  the  return  of  which  execu- 
tion Juts  been  ordered  to  issue],  to  be  returned  to  ^.  i?.,  which  the 
said  A.  B,  lately  in  our  recovered  against  C.  D.  [or 

C,  D,  was  ordered  to  deliver  to  the  said  A»  B.\  in  an  action  in 
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A0t  1870,  tbe  Diviflioo  of  our  said  Court*.     And  we  farther  com* 

Appz.  7.   miuid  you,  that  if  the  said  chattels  cannot  be  found  in  your  faaili- 
Hot.  8,  9.  wick,  you  distrain  the  said  C.  Z).  by  all  his  lands  and  chattels  in 

Cr  bailiwick,  so  that  neither  the  said  C.  D.  nor  any  one  for 
do  lay  hands  on  the  same  until  the  said  C,  D,  render  to  the 
said  A.  B.  the  said  chattels ;  and  in  what  manner  yon  shall  hare 
executed  this  our  writ  make  appear  to  the  Judges  of  the 
Division  of  our  High  Court  of  Justice,  immediately  after  the  exe- 
cution hereof,  and  have  you  there  then  this  writ.    Witness,  Ac 

As  to  this  writ,  see  also  0.  XLIX.,  an^,  p.  384. 
For  form  of  pnecipe,  see  ante,  p.  551,  No.  8. 


The  like^  hut  instead  of  a  distress  until  the  chattel  is  returned,  cm^- 
wjamling  the  Sheriff  to  levy  on  defendant's  goods  the  aasnatd 
value  of  U, 

[Proceed  as  in  the  preceding  form  until  the  *,  and  then  thus :] 
And  we  further  command  you,  that  if  tbe  said  chattels  cannot  be 
fouud  in  your  bailiwick,  of  the  goods  and  chattels  of  the  said 
C.  D.  in  your  bailiwick  you  cause  to  bo  made  /.  [the 

assessed  mhu  of  the  chattels],  and  in  what  manner  yon  shall  bave 
executed  this  our  writ  make  appear  to  the  Judges  of  the 
Division  of  our  High  Court  of  Justice  at  Westminster,  imme- 
diately after  the  execution  hereof,  and  have  you  there  then  this 
writ.     Witness,  &c. 

The  asterisk  {*)  is  omitted  in  the  first  portion  of  Form  8,  in  the 
Act  of  1875,  as  issued  by  the  Queen's  pnuters,  but  it  seems  from 
Forms  34  aud  35  to  Reg.  Gen.  M.  T.  1854,  from  which  Form  8 
in  this  Appendix  is  taken,  that  the  plac«  for  the  asterisk  in  the 
first  portion  of  Form  8  is  that  above  shown. 


No.  9. 


attachment 


g  Attachment. 

Writ  of  187     .     No. 

In  the  High  Court  of  Justice. 

Division. 

Between  A,  B,,  Plaintiff, 
and 
C,  D.  and  others,  Defendants. 
Victoria,  &c. 

To  the  sheriff  of  greeting. 

We  command  you  to  attach  C,  D.  so  as  to  have  him  before  ns 
in  the  Division  of  our  High  Court  of  Jiutice  where- 

soever the  said  Court  shall  then  be,  there  to  answer  to  ns,  as 
well  touching  a  contempt  which  he  it  is  alleged  hath  committed 
against  us,  as  also  such  other  matters  as  shall  be  then  and  there 
laid  to  his  charge,  and  further  to  perform  and  abide  such  order 
as  our  said  Court  shall  make  in  this  behalf,  and  hereof  fail  not^ 
and  bring  this  writ  with  you.    Witness,  &c 

As  to  this  \itit  see  also  O.  XLIV.,  a»te,  p.  371. 
For  form  of  pncdpe,  see  ante^  p.  551,  No.  9. 


BMlUeMt.'H- 

tiuii. 
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No.  la  Aot  187«, 

SequeHration.  IkS^lo' 

187    .     B.  No.  11. 

Id  the  High  Court  of  Justice. 

Division.  lo* 

Between  A,  B.,  Plaintiff;  ^^^l 

and 
C.  />.  and  others,  Defendants. 
Victoria,  &c. 

To  [names  of  )wt  less  than  four  coinmissUmers]  greeting. 

Whereas  lately  in  the  Division  of  our  High  Court  of 

Justice  in  a  certain  action  there  dependiug,  wherein  A.  B.  is 
plaintiff  and  C,  D,  and  others  are  defendants  \pT^  in  a  certain 
matter  then  depending,  intituled  **  In  the  matter  of  E.  F.,  as  the 
case  may  be\  by  a  judgment  \pr  order  as  Ou  case  itiay  6e]  of  our  said 
Court  made  in  the  said  action  [or  matter],  and  b^iriug  date  the 
day  of  187    ,  it  was  ordered  that  the  said 

C.  D.  should  [pay  into  Court  to  the  credit  of  the  said  action  the 
sum  of  I.,  or  as  tfte  case  may  be].     Know  ye,  therefore, 

that  we,  in  confidence  of  your  prudence  adcI  fidelity,  have  given, 
and  by  these  presents  do  give  to  you,  or  any  three  or  two  of  you, 
full  power  and  authority  to  enter  upon  all  the  messuages,  lands, 
tenements,  and  real  estate  whatsoever  of  the  said  C.  £).,  and  to 
collect,  receive,  and  sequester  into  your  hands  not  only  all  the 
rents  and  profits  of  his  said  messuages,  lands,  tenements,  and  real 
estate,  but  also  all  his  goods,  chattels,  and  personal  estates  what- 
soever ;  and  therefore  we  command  you,  any  three  or  two  of  you, 
that  you  do  at  certain  proper  and  convenient  days  and  hours,  go 
to  and  enter  upon  all  the  messuages,  lands,  tenements,  and  r^ 
estates  of  the  said  C.  D.j  and  that  you  do  collect,  take  and  get 
into  your  hands  not  only  the  rents  and  profits  of  his  said  real 
estate,  but  also  all  his  goods,  chattels,  and  personal  estate,  and 
detain  and  keep  the  same  under  sequestration  in  your  hands  until 
the  said  C,  D,  shall  [pay  into  Court  to  the  credit  of  the  said 
action  the  sum  of  I.,  or  as  tJie  case  may  be],  clear  his 

contempt,  and  our  said  Court  make  other  order  to  the  contrary. 
Witness,  kc. 

As  to  this  writ,  see  O.  XLVII.,  ante,  p.  382. 
For  form  of  pnecipe,  see  ante,  p.  551,  No.  6. 


No.  11. 

Delivery  or  Assessed  Value.  ii. 

Ift  TVa       Delivery  or 

xo         .     n%),       assessed 
In  the  High  Court  of  Justice.  value. 

Division. 

Between  A,  B.,  Fhuntiff; 

and 
C.  D.,  Defendant. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

We  command  you  that  without  delay  you  cause  to  be  returned 
to  the  following  chattels,  namely  [Enumerate  chattels  re* 
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Act  1870,  covcrcil  hy  judgment  for  the  return  of  which  execution  has  hf^.A 

Appz.  7.   ordered  to  issue]  which  the  said  lately  ["  Reeovertd 

Vos.  11,    agaiHst "  or  **  was  ordered  to  deliver  to  the  said"]  in  an  action  in 

18         our  High  Court  of  Justice.    And  we  further  command  70a  that 

• if  the  said  chattels  cannot  be  found  in  your  bailiwick,  tttea  of  the 

goods  and  chattels  of  the  said  in  your  bailiwick  you 

cause  to  be  made  I.  [The  assessed  value  of  the  ehaUels}.     And 

in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  in  our  said  Court  immediately  after  the  execution 
hereof.  And  have  there  then  this  wnt  Witness*  Hugh 
MacCalmont,  Earl  Cairns,  Lord  Hish  Chancellor  of  Great  Britain, 
the  day  of  in  tilie  year  of  our  Lord  One  thon- 

sand  ei^ht  hundred  and  .    If  the  chattels  cannot  be 

found  m  your  bailiwick,  levy  Z.,  the  assessed  value 

thereof,  and  interest  thereon  at  41.  per  centum  per  anmiTn^  from 
the  day  of  ,  18        ,  until  payment,  besides 

sheriff^s  poundage,  officers*  fees,  costs  of  levying,  and  all  other 
legal  incidental  ezpeuses. 

This  writ  was  issued  by  ,  of  ,  «gent 

«       for  ,  of  ,  solicitor  to  the  ,  who 

reside    at  • 

The  defendant  is  a  ,  and  reside  at  ,  in  your 

bailiwick. 


No.  12. 


12.  IHstringas, 

DiBtringas  18  ,      J^^^ 

Xrifff  "*    In  the  ffigh  Court  of  Justice. 

Division. 

Between  A,  B.,  Plaintiff 

and 
C.  2).,  Defendant. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faitb. 

To  the  sheriff  of  greeting. 

We  command  you  that  you  distrain  late  sheriff  of 

your  county  aforesaid  by  all  his  land  and  chattels  in  your  baili- 
wick, so  that  neither  he  nor  anyone  by  him  do  lay  hands  on  the 
same  until  you  shall  have  another  command  from  ua  in  that 
behalf,  and  that  you  answer  to  us  for  the  issues  of  the  same,  so 
that  the  said  expose  for  sale  and  sell  or  cause  to  be  sold 

for  the  best  price  that  can  be  gotten  for  the  same,  those  goods  and 
chattels  which  were  of  in  your  bailiwick,  to  the  value 

of  I,  [**the  amount  ofy'*  or  **part  of"]  the  sum 

of  L  which  lately  before  us  in  our  High  Court  of  Justice 

in  a  certain  action  wherein  plaintiff  and  de- 

fendant ,  by  a  [*^ judgment"  or  ** order"]  of  our  said 

Court  bearing  date  the  davof  ,  was  [**a<^. 

judaed  "  or  '*  ordered  "]  to  be  paid  by  the  said  to  th« 

said  ,  and  of  the  sum  of  Z.,  the  amount  at 

which  the  costs  in  the  said  mentioned  have  been  taxed 

and  allowed,  and  of  interest  on  the  said  sum  of  I,  at  the 

rate  of  41,  per  centum  per  annum  from  the  day  of  ^ 


i 
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itnd  oa  the  said  sam  of  /.  at  the  same  rate  from  the  Act  1870, 

day  of  ,  which  goods  and  chattels  he  lately  took  by  Appz.  7. 

virtue  of  our  writ,  and  which  remain  in  his  hands  for  want  of    Kos.  18, 
buyers,  as  the  said  late  sheriff  hath  lately  returned  to  us  in  our        18. 

said  Court.    And  have  the  money  arising  from  such  sale  before 

us  in  our  said  Court  immediately  after  the  execution  hereof,  to  be 
paid  to  the  said  .     And  have  there  then  this  writ. 

vVitness,  Hugh  MacCalmont^  Earl  Cairns,  Lord  High  Chancellor 
of  Great  Britein,  the  day  of  ,  m  the  year  of 

our  Lord  One  thousand  eight  hundred  and 


This  writ  was  issued  by 
for  ,  of 

reside    at 


solicitor  for  the 


,  agent 
,  who 


The  defendant  is  a 
your  bailiwick. 


and  resides  at 


m 


No.  13. 

Fu  fa.  Mayor's  Court, 


In  the  High  Court  of  Justice. 
Division. 


18 


No. 


Between  A,  B.,  Plaintiff, 

and 
C.  2>.,  Defendant. 


13. 
Fieri  facias 
on  judgment 
removed 
fh)iu  Lord 
Mayor's 
court. 


Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

Whereas  by  the  judgment  of  the  Mayor's  Court,  London,  it  has 
been  adjudged  that  the  said  recover  against  the 

said  the  sum  of  [debt  and  costs].     And  whereas  this 

1'udgment  has  been  removed  into  our  High  Court  of  Justice,  and 
las  become  of  the  same  effect  as  a  judgment  recovered  in  that 
Court.  And  whereas  the  costs  attendant  on  the  removal  of  the 
said  judgment  were  on  the  [<^i/ o/'re7»oi;aZ]  ^JL^^  > 

18        ,  taxed  and  allowed  at  [costs  of  removat].    Therefore  we 
command  you,  that  of  the  goods  and  chattels  of  the  said 
in  your  bailiwick,  you  cause  to  be  made  the  said  sums  of  L 

and  /.  with  interest  thereon  at  the  rate  of  41.  per  centum 

per  annum  from  the  said  day  of  ,  18        ,  and 

that  you  have  that  money  and  interest  before  us  in  our  said  Court 
immediately  after  the  execution  hereof,  to  be  rendered  to  the 
said  .     And  in  what  manner  you  shall  have  executed 

this  our  writ  make  appear  to  us  in  our  said  Court  immediately 
after  the  execution  hereof.  And  have  then  there  this  writ. 
Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High  Chancellor 
of  Great  Britain,  the  day  of  in  the  year  of 

our  Lord  One  thousand  eight  hundred  and  Levy 

1;  and  I.  for  coats  of  execution,  and  also 

interest  on  I.  at  42.  per  centum  per  annum,  from  the 

day  of  ,  18        ,  until  payment ;  besides  sheriff^s 

poundage,  officers'  fees,  costs  of  levying,  and  all  other  legal  inci- 
aental  expenses. 
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Aet  1870,      TbiB  writ  warn  iaeuecl  by  ,  of  ,  affent 

Appz.  7.  for  ,  of  ,  MlicitoTB      fen"  the  said  plaintin. 

_     ^'    ^     The  defendant  is  a  ,  and  resides  at  in  Tour 

bailiwick. 

See  20  A  21  Vict.  c.  47,  s.  48,  and  Bridge  y.  Branch,  1  C  P.  D. 
633. 
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No.  1. 
J  18    .     No. 

BalnMMui  ad  ^°  ^^®  ^£[^  Court  of  Justice. 

teatmaiin-  Division.  • 

dum(genei»l  Between  A.  B.,  PIainti£^ 

C.  v..  Defendant. 

Victoria,  by  the  erace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  [the  names  of  three  witnesses  may  he  inserted]  greeting. 

We  command  tou  to  attend  before  at 

on  the  day  of  ,  18    ,  at  tlie 

hour  of  in  the  noon,  and  so  from  day  to 

day  until  the  above  cause  is  tried,  to  give  evidence  on  behalf  of 
the  [''Plaintiff''  or  ''Defendant"].  Witness,  Hugh  MacCalmont. 
E«:l  Cairns,  Lord  High  Chancellor  of  Great  Britain,  the 

day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and 


s. 


No.  2. 

18    .     Na 

Bubpceiia      In  the  High  Court  of  Justice. 
(luceM  tecum  Division. 

te"*  Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  ueland  Queen,  Defender  of  the  Faith. 

To  [the  names  of  three  \citnesses  may  be  inserted]  greeting. 

We  command  you  to  attend  before  at 

on  day  the  day  of  ,  18    » 

at  the  hour  of  in  the  noon,  and  so  from  day 

to  day  until  the  above  cause  is  tried,  to  ^ve  evidence  on  behau 
of  the  ,  aud  also  to  bring  with  you  and  produce  at 

the  time  and  place  aforesaid  [specify  documents  to  be  mrodueed]. 
Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High  ChanoeUor 
of  Great  Britain,  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hun(ued  and 
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No.  3. 

18    .    No. 
In  the  High  Court  of  Justioe. 

Division. 

Between  A,  B.j  Plaintiff, 

and 
C,  2>.,  Defendant 

Viotoria,  by  the  eraoe  of  Qod  of  the  United  Einffdom  of  Great 
Britain  and  Irdand  Queea,  Defender  of  the  Faith. 

To  [Ihe  names  of  thru  wUnessta  may  he  iriserted]  greeting. 

We  command  von  to  attend  b^ore  our  jiutices  assigned  to  take 
the  assizes  in  and  for  the  county  of  to  ^  holden  at 

on  day  the  day  of  , 

18    ,  at  the  hour  of  in  the  noon,  and  so  from 

day  to  day  during  the  said  assizes  until  the  above  cause  is  tried, 
to  give  evidence  on  behalf  of  the  .    Witness,  Hujgh 

MacCalmont,  Earl  Cairns,  Lord  High  Chancellor  of  Great  Britain, 
the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and 


Aet  1870, 

Appx.  G>. 

Vos.  8—0. 

s. 

SabpoBoa  ad 
teiiuflcaii* 
duin  at 
assiiea. 


No.  4. 


In  the  High  Court  of  Justice. 

Division. 


18 


No. 


Between  A,  B.,  Plainti£^ 

and 
C,  D.,  Defendant. 


4. 

Subpoena 
daces  tecum 
ataiiskes. 


Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  \pie  names  of  three  witnesses  may  he  inserted]  greeting. 

We  command  vou  to  attend  before  our  justices  assigned  to  take 
the  assizes  in  and  for  the  county  of  to  be  holden  at 

on  day  the  day  of  ,  18    , 

at  the  hour  of  in  the  noon,  and  so  from  day  to 

day  during  the  said  assizes,  until  the  above  cause  is  tried,  to  give 
evidence  on  behalf  of  the  ,  and  also  to  bring  with  you 

and  produce  at  the  time  and  place  aforesaid  [specify  doeunumts 
to  he  produced].  Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord 
High  Chancellor  of  Great  Britain,  the  dav  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and' 


No.  5. 

18    .    No. 
In  the  High  Court  of  Justice. 
Division. 

Between  A,  ^.,  Plaintiff, 

and 
G.  D.,  Defendant 

Victoria,  by  the  grace  of  God  of  the  United  Kinfinlom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  [the  names  of  three  witnesses  may  he  inserted]  greeting. 

We  command  you  to  attend  at  the  sittings  of  the 


6. 

Subpoena  ad 
testlflcan- 
dumat 
iiittings  of 
High  Court 
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« 

Aot  187ff,  Diviaion  of  our  High  Court  of  Justice,  for  [London  (TrWestnuDster], 
Appz.  O.  to  be  holden  at  on  day  the 

Hm.  5—7.  day  of  >  18    ,  at  the  hoar  of  in  the 

noon,  and  so  irom  day  to  day  during  the  said  sittinga, 

until  the  above  canse  is  tried,  to  give  evidence  on  behalf  of  w.e 
.    Witness,  Hu^h  MacCalmont,  Earl  CaimB,  Loi-d 
High  Chancellor  of  Great  Britain,  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 


at  HittingH  i»f 
Iligh  Cuurt. 


No.  6. 

«.  .  18    .     No. 

Subixina      In  the  High  Court  of  Justice. 
.iucvHt4'cuin^  Division. 

Between  A.  B.,  Plaintiff; 

and 
C.  27.,  Defendant 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith, 

To  [tfie  iiaines  of  three  tritTiesses  may  be  insaiedl. 

We  command  you  to  attend  at  the  sittings  of  the 
Division  of  our  High  Court  of  Justice  for  [London  or  Westminster], 
to  be  holden  at  to  day  the  day  of 

,18    ,  at  the  hour  of  o'clock  in  the  noon, 

and  so  from  day  to  day  until  the  above  cause  is  tried,  to  give 
evidence  on  behalf  of  the  ,  and  also  to  bring  with  you 

and  produce  at  the  time  and  place  aforesaid  [speci/y  documents  to  U- 
produced].  Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  Hi^h 
Chancellor  of  Great  Britam,  the  day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and 


7 


No.  7. 

18    •    No. 
Writ  of         In  the  High  Court  of  Justice, 
inquiry  for  Division. 

7^:;^'  Between  A,  A,  Plaintiff, 

and 
(7.  2>.,  Defeodant. 

Victoria,  by  the  sprace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting. 

Whereas  it  has  been  adjudged  that  the  plaintiff  recover  against 
the  defendant  damages  to  be  assessed  ;  therefore  we 

command  you,  that  oy  the  oaths  of  twelve  good  and  lawful  men 
of  your  oailiwick  you  inquire  what  damages  the  plaintiff  is 
entitled  to  recover  under  the  said  jud^ent,  and  that  forthwith 
thereafter  you  send  the  inquisition  which  you  shall  take  tiioe- 
upon  to  our  said  Court,  under  your  seal,  and  the  seals  of  those  by 
whose  oaths  you  take  the  inquisition,  together  with  this  writ. 
Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  High  Chancellor 
of  Great  Britain,  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and 

The  writ  was  issued  by  of  ,  agent  for 

of  ,  solicitor  for  the  ,  who  reside  at 

The  defendant  is  a  and  resides  at  in 

your  bailiwick. 
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No.  8.  Aot  1876, 

18    •    No.  ^»^g».- 

In  the  High  Court  of  Justice.  _  _'  _  _ 

Division.  8. 

Between  A,  B,,  Plaintiff,  Certiorari  to 

and  county 

C.  />.,  Defendant  ^^'^ 

Victom,  by  the  ffrace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Irelaod  Queen,  Defender  of  the  Faith. 

To  the  judge  of  the  County  Court  holden  at  ,  greeting. 

We,  willing  for  certain  causes  to  be  certified  of  a  plaint  levied 
in  our  Court  before  you  against  ,  at  the  suit  of  , 

command  you  that  you  send  to  us  forthwith  in  the 
Division  of  our  High  Court  of  Justice  the  said  plaint  with  all 
things  touching  the  same,  as  f  cdly  and  entirely  as  tne  same  remain 
in  our  said  Court  before  you,  by  whatsoever  names  the  parties 
may  be  called  therein,  together  with  this  writ,  that  we  ma^ 
further  cause  to  be  done  thereupon  what  of  right  we  shall  see  fit 
to  be  done.  Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord 
High  Chancellor  of  Great  Britain,  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

This  writ  was  issued  by  of  ,  agent 

for  ,  of  ,  solicitor  for  the  ,  who 

reside  at 


No.  9. 

18       .    No.  9. 

In  the  High  Court  of  Justice.  ?^}^3^ 

Division.  ^"*"^>- 

Between  A,  B.^  Plaintiff, 
and 
C  B.,  Defendant. 

Victoria,  by  the  gi^ice  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  faith. 

To  the  ,  greeting. 

We,  willing  for  certain  causes  to  be  certified  of  , 

command  you  that  you  send  to  us  in  our  High  Cdurt  of  Justice 
on  the  day  of  the  aforesaid,  with 

all  things  touching  the  siune,  as  fully  and  entirely  as  they  remain 
in  ,  together  with  this  writ,  that  we  may  further  cause 

to  be  done  thereupon  what  of  right  we  shall  see  fit  to  be  done. 
Witness,  Hugh  MacCalmont,  Earl  Cairns,  Lord  Hi^h  Chancellor 
of  Great  Britain,  the  day  of  ,  m  tiie  year  of 

our  Lord  one  thousand  eight  hundred  and 

This  writ  was  issued  by  ,  of  ,  agent 

for  ,  of  ,  solicitor     for  the  ,  who 

reside  at 
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Aot  187ff,  Xo.  10. 

Appx.  O.  18     .     No. 
Vol.  10,    In  the  High  CJourt  of  Justice. 
11.                                     Divisioo. 
Between  A.  A,  Plaintifl^ 

10.  o»i*l 

^'""«<"'-  C.  Z)..13Sfend«t. 

Victoria,  by  the  grace  of  God  of  the  United  Kinedom  of  Gnat 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  judge  of  the  County  Court  holden  at]  . 

to  \iiame  of  plaint\ff\  of  ,  greeting. 

Whereas  we  have  been  given  to  understand  that  yon  the 
said  have  [entered  a  plaint  against]  C.  D,  in  the  said 

Court,  and  that  the  said  Court  has  no  jurisdiction  in  the  said 

[cause]  or  to  hear  and  determine  the  said  [plaint]  by  reason  that 
ataJU  facta  shmriiig  icatU  of  jurisdiction].  We  therefore  hereby 
prohibit  you  from  further  proceeding  in  the  said  [action]  in  the 
said  Court.  Witness,  Hugh  MacCSmont,  Earl  Cairns,  Lord 
High  Chancellor  of  Great  Britain,  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

This  writ  was  issued  by  of  ,  agent 

for  ,  of  ,  solicitor  for  the  ,  who 

reside  at 


11. 
mifl 
cam 
witneasen. 


No.  11. 

18    .    No. 

Ck)mnii88ion  In  the  High  Court  of  Justice, 
to  examine  ^  Division. 

Between  A,  B,,  Plaintiff, 
and 
C,  D,f  Defendant 

Victoria,  by  the  grace  of  God  of  the  United  Kinodom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  of  ,  and  *  of  ,  Com- 
missioners named  by  and  on  behalf  of  the  ,  and 
to  of  ,  and  of  ,  Com- 
missioners named  by  and  on  behalf  of  the  ,  greeting : 

Know  ye  t]^at  we  in  confidence  of  your  pnidence  and  fidelity 
have  appointed  you  and  by  these  presents  cive  you  power  and 
authority  to  examine  on  interrogatories  ana  vivd  voce  aa  herein- 
after mentioned  witnesses  on  b^alf  of  the  said  , 
and  respectively,  at  ,  before  you,  or  any  two 
of  you,  so  that  one  Commissioner  only  on  each  side  be  preaent 
and  act  at  the  examination. — And  we  command  you  aa  foUows: 

1.  Both  the  said  and  the  said  shall  be  at 

liberty  to  examine  on  interrogatories  and  vivd  voce  on  the  subject 
matter  thereof  or  arising  out  of  the  answers  thereto  such  wit- 
nesses aa  shall  be  produced  on  their  behalf  with  liberty  to  the 
other  party  to  cross-examine  the  said  witnesses  on  crosa-inteno- 
gatories  and  vivd  voce  on  the  subject  matters  thereof  or  arising 
out  of  the  answers  thereto,  the  party  producing  any  witness  for 
examination  being  at  liber^  to  re-examine  him  vivA  voce;  and  all 
such  additional  rird  voce  questions,  whether  on  examination, 
cross-examination,    or   re-examination,   shall  be   reduoed   into 
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writing,  and  with  the  answers  tbereto  shall  be  returned  with  the  Act  187ff, 
said  Comnussion.  Appz.  O. 

2.  Not  less  than  days  before  the  examination  of  any     Ho.  11. 

witness  on  behalf  of  either  of  the  said  parties,  notice  in  writing,  

siened  by  any  one  of  you,  the  Commissioners  of  the  party  on 
whose  behalf  the  witness  is  to  be  examined,  and  stating  the  time 
and  place  of  the  intended  examination  and  the  names  of  the  wit- 
nesses to  be  examined,  shall  be  given  to  the  Commissioners  of  the 
other  party  by  delivering  the  notice  to  them,  or  by  leaving  it  at 
their  usual  place  of  abode  or  business,  and  if  the  Commissioners 
or  Commissioner  of  that  party  neglect  to  attend  pursuant  to  the 
notice,  then  one  of  you,  the  Commissioners  of  the  party  on  whose 
behalf  the  notice  is  given,  shall  be  at  liberty  to  proceed  with  and 
take  the  examination  of  the  witness  or  witnesses  ex  partCf  and 
adjourn  any  meeting  or  meetings,  or  continue  the  same  from  day 
to  day  until  all  the  witnesses  intended  to  be  examined  by  virtue 
of  the  notice  have  been  examined,  without  giving  any  further  or 
other  notice  of  the  subsequent  meeting  or  meeting. 

3.  In  the  event  of  any  witness  on  his  examination,  cross-exami- 
nation, or  re-examination  producing  an  v  book,  document,  letter, 

Saper,  or  writing,  and  refusing  for  good  cause  to  be  stated  in  his 
eposition  to  part  with  the  original  thereof,  then  a  copy  thereof, 
or  extract  therefrom,  certified  by  the  Commissioners  or  Commis- 
sioner present  and  acting  to  be  a  true  and  correct  copy  or  extract, 
shall  be  annexed  to  the  witnesses'  deposition. 

4.  Each  witness  to  be  examined  under  this  Commission  shall 
be  examined  on  oath,  afi&rmation,  or  otherwise  in  accordance  with 
his  religion  by  or  before  the  Commissioners  or  Commissioner 
present  at  the  examination. 

5.  If  any  one  or  more  of  the  witnesses  do  not  understand  the 
English  language  (the  interro^tories,  cross-interrogatories,  and 
vivdvoce  questions,  if  any,  being  previously  translated  into  the 
language  with  which  he  or  they  is  or  are  conversant),  then  the 
examination  shall  be  taken  in  English  through  the  medium  of  an 
interpreter  or  interpreters  to  be  nominated  by  the  Commissioners 
or  Commissioner  present  at  the  examination,  and  to  be  previously 
sworn  according  to  his  or  their  several  religions  by  or  oefore  the 
said  Commissioners  or  Commissioner  truly  to  interpret  the  ques- 
tions to  be  put  to  the  witness  and  his  answers  thereto. 

6.  The  depositions  to  be  taken  under  this  Commission  shall  be 
subscribed  by  the  witness  or  witnesses,  and  by  the  Commissioners 
or  Commissioner  who  shall  have  taken  the  depositions. 

7.  The  interrogatories,  cross-interrosatories,  and  depositions, 
together  with  any  documents  referred  to  therein,  or  certified 
copies  thereof  or  extracts  therefrom,  shall  be  sent  to  the  Senior 
Master  of  the  Supreme  Court  of  Judicature  on  or  before 
the  day  of  ,  enclosed  in  a  cover  under  the 
seals  or  seal  of  the  Commissioners  or  Commissioner. 

8.  Before  you  or  any  of  yon,  in  any  manner  act  in  the  execution 
hereof,  you  shall  severally  take  the  oath  hereon  indorsed  on  the 
Holy  Evanselists  or  otherwise  in  such  other  manner  as  ia  sanc- 
tioned by  tne  form  of  your  several  religions  and  ia  considered  by 
you  respectively  to  be  binding  on  your  respective  consciences. 

And  we  give  you  or  any  one  of  you  authority  to  administer 
such  oath  to  the  other  or  others  of  vou.  Witness,  Hugh  Mac* 
Calmont,  Earl  Cairns,  Lord  High  Chancellor  of  Great  Britain, 
the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and 
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Aot  1876,       This  writ  was  issued  by  of  ,  agent 

Appx.  6.  for  of  ,  Boliciior    for  the  , 

Hof .  11,    who  reside    at 

18. 
'  You  are  true  answer  to  make  to  all  such  questions  as  shall  be 

Witnesses'     asked  you,  without  favour  or  affection  to  either  party,  and  tiiereis 

oath.  you  shall  speak  the  tnith,  the  whole  truth,  and  nothing  but  the 

truth.     So  help  you  God. 

Commis-  You  shall,  according  to  the  best  of  your  skill  and  knowledse, 

8ir>ners'         truly  and  faithfully,  and  without  partiality  to  any  or  either  of  the 

oath.  parties  in  this  cause,  take  the  examinations  and  depositioiis  of  all 

and  every  witness  and  witnesses  produced  and  examined  by  virtue 

of  the  Commission  within  written.     So  help  you  God. 

Interpre-  You  shall  truly^  and  faithfully,  and  without  partiality  to  any  or 

ter's  oatli.  either  of  the  parties  in  this  cause,  and  to  the  best  of  your  ability, 
interpret  and  translate  the  oath  or  oaths,  affirmation  or  affirma- 
tioDS  which  he  shall  administer  to,  and  all  and  every  theqnestaoos 
which  shall  be  exhibited  or  put  to,  all  and  eveiy  witness  and  wit- 
nesses produced  before  and  examined  by  the  Commissiooen 
named  in  the  Commission  within  written,  as  far  forth  as  yon  az« 
directed  and  employed  by  the  said  Commissioners,  to  interpret 
and  translate  the  same  out  of  the  English  into  the  language  ci 
such  witness  or  witnesses,  and  also  in  like  manner  to  inte^>ret 
and  translate  the  respective  depositions  taken  and  made  to  taeb 

Questions  out  of  the  language  of  such  witness  or  witnesses  into  tiie 
Snglish  language.     So  help  you  Grod. 

Clerk's  oath.  You  shall  truly,  faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  this  cause,  take,  write  down,  transcribe, 
and  engross  aU  and  every  the  questions  which  shall  be  exhilnted 
or  put  to  all  and  every  witness  and  witnesses,  and  also  the  depo- 
sitions of  all  and  every  such  witness  and  witnesses  produced  before 
and  examined  by  the  said  Commissioners  named  in  the  Commission 
within  written,  as  far  forth  as  you  are  directed  and  employed  by 
the  Commissioners  to  take,  write  down,  transcribe  or  engross  the 
said  questions  and  depositions.     So  help  you  God. 

Direction  of  Interrogatories,  &c.,  when  returned  by  the 

Commissioners. 

The  Senior  Master  of  the  Supreme  Court  of  Judicature,  Boyal 

Courts  of  Justice,  London. 
See  0.  XXX VII.  r.  4,  ante,  p.  346,  and  1  &  2  Will.  4,  c.  22,  s.  4. 


No.  12. 
12.  18        .    No. 

Habeas         In  the  High  Court  of  Justice. 
t?sCn.  Division. 

dum.  Between  A.  B,,  Plaintil^ 

and 
C.  D.,  Defendants 

Victoria,  by  the  j;race  of  God  of  the  United  Kingdom  of  Great 
Britain  and  L^land  Queen,  Defender  of  the  l^th. 

To  the  [keeper  of  our  prison  at] 

Wo  conimauil  you  that  you  bring  ,  who  it  is  said  is 

detained  iu  our  prison  under  your  custody  ,  before 
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at  on  day  the  day  Aot  1875, 

of  at  the  hoar  of  la  the  noon,  and  so  Appz.  0. 

from  day  to  day  until  the  above  action  is  tried,  to  give  evidence     Ko.  18. 

on  behalf  of  the  .    And  that  immediately  after  the 

said  shall  have  so  ^ven  his  evidence  you  safely 

conduct  him  to  the  prison  from  which  he  shall  have  been  brought. 
Witness,  Hugh  MacCalmont,  Earl  CairnB,  Lord  Hi^h  Chancdlor 
of  Great  Britain,  the  day  of  m  the  year  of 

Our  Lord  one  thousand  eight  hundred  and 


This  writ  was  issued  by 
for  of 

who  reside    at 


of 
solicitor     for  the 


,  agent 


APPENDIX  (H). 


Appendix 
E. 


SUMMONSES  AND  ORDERS. 

No.  1. 

18    .    No.    . 
la  the  High  Court  of  Justice. 

Division. 

Between  A.  B„  Plaintiff, 
and 
C,  Z>.,  Defendant. 

Let  all  parties  concerned  attend  the  Judfte  [or  Master]  in 
Chambors  on  day  the  day  of  18        , 

at  o'clock  in  the        noon,  on  the  hearing  of  an  application 

on  the  part  of 

Dated  the  day  of  ,  18        . 


1. 
Sammons 
(general 
fonn). 


This  summons  was  taken  out  by 
solicitor  for 

To 

See  0.  LIV.  r.  8,  anU,  p.  404. 


of 


No.  2. 


In  the  High  Court  of  Justice. 

Division. 


2. 


18         No  ^^^ 

^^     •     ^"-     •      (general 

funn). 


[Insert  nmne  of  Jtuige  or  Master]  Judge  [or  Master]  in  Chambers. 

Between  A,  JB.,  Plaintiff, 
and 
C,  D.,  Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit 

of  filed  th^  day  of  18       , 


I 
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Aet  1875,  and  :  It  is  ordeied  uid  tbat  the eoikii 

Appz.  E.   this  applioatioo  be 

See  0.  LIV.  r.  13,  arUe,  p.  405. 


No.  3. 

3.  18    .    No.  . 

Order  for       Iq  the  High  Court  of  Justioe. 
**™«-  Division. 

Master  in  Chambers. 

Between  A.  B.^  Plaintifi; 
and 
C.  £>.,  DefeDdsai 

Upon  hearing  ,  and  upon  reading  the  affidtnt 

of  filed  the  day  of  18 

and  :  It  is  ordered  that  the  shall  bn 

time,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18        . 


Ko.  4. 

4  18    .    No. 

Order  under  i„  th^  ffigU  Court  of  Justice, 
order  XIV..  ^^^^ 

Master  in  Chambers. 

Between  A,  £.,  Plaintifi; 
and 
C.  />.,  Befendsni 

Upon  hearing  ,  and  upon  reading  the  aSdint 

of  filed  the  day  of  18 , 

and  :  It  is  ordered  that  the  plaintiff  may  si^  ^ 

judgment  in  this  action  for  the  amount  indorsed  on  the  vmt,  ^ 
mterest,  if  any,  and  costs  to  be  taxed,  and  that  the  oosli  ol  tbs 
application  be 

Dated  the  day  of  ,  18        . 


No.  5. 
6.  18    .    No.  . 

R!5"  v"i  V  '  In  the  High  Court  of  Justioe. 

Master  in  Chambers. 

Between  A.  B,,  Plaintiff 
and 
C.  D,,  Defendaoi 

Upon  hearing  ,  and  upon  reading  the  affidsnt « 

filed  the  dav  of  ,  18   t  *^ 

:  It  is  ordered  that  the  defendant  be  at  liber^  ^ 

defend  this  action  by  delivering  a  statement  of  defence  ^^ 

days  after  delivery  of  the  plaintiff 'a  stateoMot " 
claim,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18    , 
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No.  6. 


In  the  High  Court  of  Justice. 

Division. 


18 


No. 


Master  in  Chambers. 

Between  A,  J?.,  Plaintiff, 
and 
C.  Z>.,  Defendant. 

Upon  hearinff  and  upon  reading  the  affidavit  of 

filed  the  day  of  ,  18    ,.and 

:  It  is  ordered  that  if  the  defendant  pay  into 

Court  within  a  week  from  the  date  of  this  order  the  sum  of  £  , 
he  be  at  liberty  to  defend  this  action  by  delivering  a  statement 
of  defence  within  days  after  delivery  of  the  plaintiff's 

statement  of  claim,  but  that  if  that  sum  be  not  so  paid  the 
plaintiff  be  at  liberty  to  sign  final  judgment  for  the  amount 
indorsed  on  the  writ  of  summons,  with  interest,  if  any,  and 
costs,  and  that  in  either  event  the  costs  of  this  application  be 


Aet  1875. 

Appz.  H. 

Nos.  6—8. 

6. 
Order  under 
Onler  XIV., 
No.  3. 


Dated  the 


day  of 


No.  7. 


18 


18 


No. 


In  the  High  Court  of  Justice. 

Division. 

Master  in  Chambers. 

Between  A.  ^.,  Plaintiff; 
and 
C.  i>.,  Defendant. 

Upon  hearing  and  upon  reading  the  affidavit  of 

tiled  the  day  of  ,  18    , 

and  :  It  is  ordered  that  if  the  defendant  pay  into  Court 

within  a  week  from  the  date  of  this  order  the  sum  of  £  ,  he 

be  at  liberl^  to  defend  this  action  as  to  the  whole  of  the  plaintiff's 
claim ;  and  it  is  ordered  that  if  that  sum  be  not  so  paid  the 

Slaintiff  be  at  liberty  to  sign  judgment  for  that  sum  and  the 
efendant  be  at  liberty  to  defend  this  action  as  to  the  residue  of 
the  plaintiff's  claim  ;  and  it  is  ordered  that  in  either  event  the 
statement  of  defence  be  delivered  within  days  after 

delivery  of  the  plaintiff's  statement  of  claim,  and  that  the  costs 
of  this  application  be 

Dated  the  day  of  ,  18    . 

See  0.  XIV.  r.  4,  a-nU^  p.  222. 


Order  under 
Order  XIV., 
No.  4. 


No.  8. 


In  the  High  Court  of  Justice. 
Division. 


18 


No. 


8. 
Order  to 
amend. 


Master  in  Chambers. 

Between  A,  B.,  Plaintiff; 
and 
C.  />.,  Defendant. 

Upon  hearing  and  upon  reading  the  affidavit  of 

fibd  the  day  of  ,  18    «  and 


Act  1&7S,  :  It  u  orderad  tkat  tha  pbuDtifF  be  at 

Appx.  H.  th«  writ  of  sammont  in  thit  action  Dy 

Nw.  8 —  coatB  of  tliii  application  be 

II-  Dated  tbe  day  of  , 


Or-itr  fiv      Tu  the  Higli  Court  of  Jiutice. 

iMnicuUi™  DivisioQ. 

Xp)."*''  Master  in  Chamben. 

Between  A.  B.,  Plaintiff, 

C.  D.,  Defendant. 

Upon  hearing  and  npon  reading  the  affidavit 

of  ,  filed  the  day  of  .  18       , 

and  :  It  ii  ordered  that  the  fomiili  the 

with  a  atatement  in  writing,  verified  by  affidavit, 
mtting  forth  the  names  of  the  peraona  cODStitating  the  membera 
or  co-pattnen  of  their  firm,  pursuant  to  the  rules  of  the  Snoremte 
Court  Orfer  XVI.,  Rule  10,  and  that  the  coita  of  thUar"  '" 
be 

Datedthe  day  of  ,  IS 


Iti  tbe  High  Court  of  .riwtice. 


''.  Z>.,  DefMuhuit 
I'pou  hearing  and  upon  reading  tlie  affidavit  of 

ni»l  the  day  of  18        ,  nod  :  ll  k 

Onlered  that  tlie  phkintilf  deliver  to  the  defeudant  as 

ai'couut  JD  writiDg  of  tbe  particuUra  of  tha  pJainUlI"*  alaim  io 
this  action,  aod  that  unleas  such  partidolan  ba 

delivered  within  days  from  the  date  ^  thia  ordor  iJI 

further  pniceediogii  bo  atayed  until  tbe  delivery  tliereaf,  and  thai 
the  costs  of  this  application  bo 

Dated  tlio  day  of  ,  18        , 

Sm  note  to  0.  XIX.  r.  8.  aiiU,  p.  254. 


(inlrr  l-u       la  the  High  Court  of  .li 


(.:  I)..  DefenduL 
and  upon  rrnditig  the  nlBdavit  of 
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ordered  that  the  j^ntiff  deliver  to  the  defendant  an  account  in  Aot  1876, 
writing  of  the  particoLuv  of  the  injuries  and  expenses  mentioned  Appz.  H. 
in  the  statement  of  claim,  together  with  the  time  and  place  of  the  Koi.  11 — 
accident,  number  of  the  ,  and  the  particular  acts  of  negli-       14. 

gence  complained  of,  and  that  unless  such  particulars  be  delivered 

within  days  from  the  date  of  this  order  all  further  pro- 

ceedings in  this  uction  be  stayed  until  the  delivery  thereof,  and 
that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18        . 


No.  12. 

18    .     No.     . 
In  the  High  Court  of  Justice. 

Division. 

Master  in  Chambers. 

Between  A,  B.,  Plaintifif, 
and 
C  Z>.,  Defendant. 

Upon  hearing  and  upon  reading  the  affidavit 

of  hied  the  day  of  ,  18        , 

and  :  It  is  ordered  that  the  order  of  in  this 

action  dated  the  day  of  ,  18        ,  be  dischar^l 

[or  varied  by  ],  and  that  the  costs  of  this  application 

be 

Dated  the  day  of  ,  18        • 


12. 
Order  to 
djscliarge  or 
vary  on 
application 
by  third 
]iarty. 


No.  13. 

18    .    No.    . 
In  the  High  Court  of  Justice. 

Division. 

Master  in  Chambers. 

Between  A>  B.,  Plaintiff, 
and 
C.  2>.,  Defendant. 

Upon  hearing  and  upon  reading  the  affidavit 

of  ,  filed  the  day  of       '  ,  18        , 

and  :  It  is  ordered  that  this  action  be,  for  want  of 

prosecution,  dismissed  with  costs  to  be  taxed  and  paid  to  the 
defendant  by  the  plaintiff,  and  that  the  costs  of  this  application 
be 

Dated  the  day  of  ,  18        . 

See  O.  XXIX.  r.  1,  and  O.  XXXVI.  r.  4,  or  ante,  pp.  282, 320. 


18. 
Order  to 
dismias  for 
want  of 
prosecution. 


No.  14. 


In  the  High  Court  of  Justice. 
Division. 


18 


No. 


Master  in  Chambers. 

Between  A.  //.,  Plaintiff, 
and 
C.  D.y  Defendant. 

Upon  hearing  and  u])on  reading  the  affidavit 

of  ,  filed  the  day  of  ,  18        , 


14. 
Order  for 
deliver)'  «if 
interroga- 
tories. 
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Appx  H.   to  deliver  to  the  interrogatories  in  writing,  and  tiwt  the 

in         ^"^  ,    ^^'  ^**^^°  d*y8  from  tSe  date  of  this 

^^'        order,  answer  the  interrogatories  in  writing  by  affidayzk  and  th&t 
the  costs  of  this  apptication  be 


Dated  the  day  of 

See  0.  XXXI.  r.  1,  ante,  p.  290. 


.18 


No.  15. 


15. 
Order  for 
affidavit  as 
to  docu- 
ments. 


In  the  High  Court  of  Justice. 

Division. 


18 


No. 


Master  in  Chambers. 

Between  A.  B.,  Plaintiff, 
and 
C,  D,,  Defendant. 
:  It  is  ordered  that  the  doi 

days  from  the  date  of  this  order,  answer  oa 
affidavit  stating  what  documents  are  or  have  been  in  pos- 

session or  power  relating  to  the  matters  in  question  in  this  ac&a, 
and  that  toe  costs  of  this  application  be 

Dated  the  day  of  ,  18        . 

See  0.  XXXI.  r.  12,  an/c,  p.  299. 


Upon  hearing 
within 


No.  16. 


16. 
Order  to 
produce 
documents 
for  inspec- 
tion. 


In  the  High  Court  of  Justice. 

Division. 


18    .     No. 


Master  in  Chambers. 

Between  A.  B,,  Plaintiff, 
and 
C  27.,  Defendant 

Upon  hearing  and  ttpon  reading  the  affidavit 

of  ,  filed  the  day  of  18 

and  :   It  is  ordered  that  the  do,  at  all 

seasonable  times,   on  reasonable   notice,   prodnoe  at  the  office 
of  solicitor,  situate  at  ,  the  following  docn- 

meats,  namely  ,  and  that  Uie  be  at  liberty 

to  inspect  and  peruse  the  documents  so  prodnced,  and  to  take 
copies  and  abstracts  thereof  and  extracts  therefrom,  at 
expense,  and  that  in  the  meantime  all  further  proceedings  be 
stayed,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18        . 
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No.  17.  Act  1875, 

18  .    No.     .       Appz.  H. 

Id  the  High  Coart  of  Justice.  Koi.  17, 

Division.  18. 

Master  in  Chambers.  

Between  A,  B.,  Plaintiff,  17. 

*                                                         and  Order  tor 

a  2>..  Defendant.  JSSder'*'''" 

Upon  hearing  ,   and  upon    reading  the  affidavit  writers). 

of  ,  filed  the  day  of  ,  18        , 

and  :  It  is  ordered  that  the  (a)  do  produce  and 

show  to  the  upou  oath  all  insurance  slips,  policies, 

letters  of  instructioD,  or  other  orders  for  effecting  such  slips  or 
policies,  or  relating  to  the  insurance  or  the  subject  matter  of  the 
insurance  on  the  snip  ,  or  the  cargo  on  board  thereof, 

or  the  freight  thereby,  and  also  all  documents  relating  to  the 
sailing  or  alleged  loss  of  the  said  ship  ,  the  oargo  on 

board  thereof  and  the  freight  thereby,  and  all  letters  and  oorre- 
apondenoe  with  any  person  or  persons  in  any  manner  relating  to 
the  effecting  the  insurance  on  the  said  ship,  the  cargo  on  board 
thereof,  or  the  IreKht  thereby,  or  any  other  insurance  whatsoever 
effected  on  the  said  ship,  or  the  cargo  on  board  thereof,  or  the 
freight  thereby  on  the  voyage  insured  by,  or  relating  to  the 
policy  sued  upon  in  this  action,  or  any  other  poHcy  whatsoever 
effected  on  the  said  ship,  or  the  cargo  on  board  tnereof ,  or  the 
freight  thereby  on  the  same  voyage.  Also  all  oorreapondence 
between  the  captain  or  agent  of  the  vessel  and  any  other  person, 
with  the  owner  or  any  person  or  persons  previous  to  the  com- 
mencement of  or  during  the  voyage  upon  which  the  allied  loss 
happened.  Also  all  protests,  surveys,  log-books,  charter-parties, 
tradesmen's  bills  for  repairs,  average  statements,  letters,  invoices, 
bills  of  parcels,  bills  of  lading,  manifests,  accounts,  accounts- 
current,  accounts-sales,  bills  of  exchange,  receipts,  vouchers, 
books,  documents,  correspondence  papers,  and  writings,  (whether 
originiUs,  duplicates,  or  copies  respectively,)  which  now  are  in 
the  custody,  possession,  or  power,  of  the  ,  his  brokers, 

solicitors,  or  agents,  in  any  way  relating  or  referring  to  the 
matters  in  question  in  this  action,  with  liberty  for  the 
to  inspect  and  take  copies  of  or  extracts  from  the  same  or  any  of 
them,  and  that  in  the  meantime  all  further  proceedings  be  stayed, 
and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18        . 

(a)  The  blank  may  be  flUed  up  by  inaerting,  "  The  plaintiff^  and  oU  ftenons 
ifUerttUd  in  these  p/oceedings  and  in  the  insurance,  the  subject  of  this  action." 
China  SteavUkip  Co.  v.  Commercial  Im.  Co.,  W.  N.  1881,  p.  165,  C.  A. 


No.  1&  18 

18     .     No.     .       Onlerfor 
In  the  High  Court  of  Justice.  service  out 

Division.  ofjarisdic- 

tion. 
Judge  m  Chambers. 

Between  A,  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

Upon  hearing  ,  and  upon   reading  the  affidavit 

of  ,  filed  the  day  of  ,  18       , 


Act  187B,  and  :  It  is  ordered  Ihti  tbe  [Motiff  1«  at 
Apps.  H.  liberty  to  isnie  a  writ  for  leTTioB  out  of  tlie  iuiisdictiiHi 
Km.  is —  againat  And  it  ia  furtber  ordend  that  the  time  for 
21.  appearance  to  tbe  Mid  writ  be  within  days  after  the 
aerrice  thereof,  and  that  the  ooata  of  this  application  be 

Datod  th«  day  of  ,  18       . 

See  O.  XL  and  O.  LIV.  r.  2. 


In  tbe  Bigb  Court  of  Justice. 
'  Dirision. 

Master  iu  Chambcra. 

Between  A.  B.,  Plaintiff, 

C.  D,  Defendant. 

Upon   hearing  ,   and   upon    reading  the  aflidaTit 

of  .   filed  tbe  day  of  .    18        , 

and  ;  It  u  ordered  that  scrvicv  of  a  copy  of  this  order, 

and  of  a  ctniy  of  the  writ  of  eummons  in  this  action,  by  aanding 
the  aame  by  a  gire-paid  poat  lettei',  sddrened  to  tne  defeu- 
dant  ,  at  ,  ahall  be  good  and  infficient  aervice 

of  the  writ. 

Dated  the  day  of  18 

.See  0.  IS.  anU,  p.  210. 


In  the  Bigii  Court  of  Juitice. 
Diviaion. 

Master  in  Cfaamben. 

Between  A.  B..  Plaintiff, 

C.  D.,  Defendant 
Upon   bearing  ,   and   upon   reading   the  affidavit 

of  ,   filed  tbe  day  of  ,   IS        , 

and  :  It  ii  ordered  that  the  writ  in  tbia  action  be  re- 

uewed  (or  aix  months  from  tbe  date  of  its  renewal,  puraTunt  to 
the  Rnlea  of  the  Supreme  Court  Order  VIII,,  Rule  1. 
Doted  the  day  of  ,  18 


^ 


Na21. 

IS    -    Sft 

Iu  tlio  High  Court  of  Juetice. 
Uivisiou, 

Muter  in  Cluunlwrs. 

,    UvtwMn  A.  11.,  lluntiff, 

C.  IK, 
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and                   :  It  ia  ordered  that  the  defendant  be  at  Act  1876, 

liberty  to  issue  a  notice  claiming                over  against  ,    Appx.  H. 

pursuant  to  the   Rules  of   the   Supreme  Court  Order  XVI.,    Vos.  81, 
Kule  18. 

Dated  the                  day  of                  ,  18       •  — 


No.  22. 

22. 

In  the  High  Court  of  Justice.  Orrter  of 

Division.  Tfit^Ttnce, 

Master  in  Chambers. 

Between  A.  B.,  Plaintiff, 
and 
C  2>.,  Defendant. 

Upon  hearing  ,  and  by  consent  it  is  ordered  as 

follows : 

1.  [State  mafiers  to  be  re/erred]  shall  be  referred  to  the  award 
of 

2.  The  arbitrator  shall  have  all  the  powers  as  to  certifying  and 
amending  of  a  judge  of  the  High  Court  of  Justice. 

3.  The  arbitrator  shall  make  and  publish  his  award  in  wntiiig 
of  and  concerning  the  matters  referred,  ready  to  be  delivered  to 
the  parties  in  difference,  or  such  of  them  as  require  the  same  (or 
their  respective  personal  re^^resentatives,  if  either  of  the  said 
parties  die  before  the  makinff  of  the  award)  on  or  before 
the  next,  or  on  or  before  such  further  day  as  the 
arbitrator  may  from  time  to  time  appoint  and  signify  in  writing 
signed  by  him  and  indorsed  on  this  order. 

4.  The  said  parties  shall  in  all  things  abide  by  and  obey  the 
award  so  to  be  made. 

5.  The  costs  of  the  said  cause  and  the  costs  of  the  reference  and 
award  shall  be 

6.  The  arbitrator  may  (if  he  think  fit)  examine  the  said  parties 
to  this  action,  and  their  respective  witnesses,  upon  oath  or  affir- 
mation. 

7.  The  said  parties  shall  produce  before  the  arbitrator  all 
books,'  deeds,  papers,  and  writings  in  their  or  either  of  their 
custody  or  power  relating  to  the  matters  in  difference. 

8.  Neither  the  plaintiff  nor  the  defendant  shall  bring  or  prose- 
cute any  action  against  the  arbitrator  of  or  concerning  the  matte 
so  to  be  referred. 

9.  If  either  party  by  affected  delay  or  otherwise  wilfully  pre- 
vent the  said  arbitrator  from  making  an  award,  he  or  they  snail 
pay  such  costs  to  the  other  as  may  think  reasonable 
and  just. 

10.  In  the  event  of  either  of  the  said  parties  disputing  the 
validity  of  the  said  award,  or  moving  the  to  set  it 
aside,  the  said  shidl  have  power  to  remit  the  matters 
hereby  refeired  or  any  or  either  of  them  to  the  reconsideration  of 
ihe  arbitrator, 

c  c3 
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Act  187ff,  11.  In  the  event  of  the  arbitrator  declining  to  act  or  dying 

Appz.  E.  before  he  baa  made  his  award,  the  said  parties  may,  or  if  tbey 

Koi.  88 —  cannot  agree,  one  of  the  Masters  of  the  Supreme  Court  of  Jodica- 

84.  ture  may,  on  application  by  either  side,  appoint  a  new  i^bitrator. 

12.  Unless  restrained  by  any  order  of  the  High  Court  of  Jostioe, 
or  of  any  judge  thereof,  the  party  or  jjarties  in  whose  faTour  the 
award  shall  be  made  shall  be  at  liberty  within  days  alter 

semce  of  a  copy  of  the  award  on  the  solicitor  or  agent  of  the 
other  partv  to  sign  final  judgment  in  accordance  with  the  award, 
and  for  all  costs  that  he  or  they  may  be  entitled  to  under  this 
order,  and  under  the  award,  together  with  the  costs  of  the  said 
judgment. 

Dated  the  day  bf  ,  18    . 

See  0.  XLI.  rr.  3,  4,  cnik,  p.  361. 


No.  23. 

23.  18     .      Xo.     . 

Order  for       In  the  High  Court  cf  Justice. 
T:1^^  I^ivision. 

before  arbl-  Master  in  Chambers, 

trator. 

Between  A,  B.,  Plaintiff, 
and 
C.  />.,  I>efendanl 

Upon  heariog  and  upon  reading  the  affidavit  ir 

,  filed  the  day  of  i  18    * 

and  :  It  is  ordered  that  attend  before 

,  the  arbitrator  herein  on  the 

day  of  ,  18    ,  at  ,  and  then  and  there 

submit  to  be  examined  on  oath  or  affirmation  on  behalf  of  the 
touching  the  matters  referred  to  the  said  arbitrator. 

Dated  day  of  ,  18    . 

See  3  &  4  Will.  4,  c.  42,  s.  40. 


No.  24. 


18    .     No. 


24. 

Outer  for      In  the  High  Court  of  Justice. 

examination  Division. 

of  witnesses 

and  produc-  Master  in  Chambers. 

tion  of 

documents.  Between  A.  B.j  Plaintiff^ 

and 

C.  J),,  Defendant 

Upon  hearing  and  upon  reading  the  affidavit  of 

,  filed  day  of  «  18    ,  and 

:  It  is  ordered  that  attend  before 

the  arbitrator  herein  on  the  day  of  , 

on  ,  18    ,  at  ,  and  then  ana  there  submit 

to  be  examined  on  oath  or  affirmation  on  behalf  of  the 
touching  the  matters  referred  to  the  said  arbitrator ;  and  it  is 
further  ordered  that  the  said  do  at  the  time  and 
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place  aforesaid  produce  and  deliver  to  the  said  arbitrator  the  Aet  1875, 
papers,  documents,  and  writings  hereinafter  mentioned,  that  is  to  Appx.  H. 
say  [specify  documeiUs  to  be  produced],  Hos.  24— 

Dated  the  day  of  ,  18    .  ^' 

See  3  &  4  WiU.  4,  c.  42,  s.  40. 


No.  26. 


18    .     No.     .      ^  2«- 

Order 


In  the  High  CJoart  of  Justice.  chai^nR 

Division.  stock-nisi. 

Master  in  Chambers. 

Between  A.  B.y  Plaintiff, 
and 
C,  D.,  Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

med  the  dav  of  >  18    , 

whereby  it  appears  :  It  is  ordered  that  unless  sufficient 

cause  he  shown  to  the  contrary  before  on  day  the 

day  of  ,  18    ,  at  o'clock  in  the  forenoon, 

the  defendant's  interest  in  the  so  standing  as  aforesaid 

shall,  and  that  it  in  the  meantime  do,  stand  chaiged  with  the 
payment  of  the  above-mentioned  amount  dde  on  the  said  judg- 
ment. 

Dated  the  day  of  ,  18    . 

See  0.  XLVI.  r.  1,  ante,  p.  377. 


No.  26. 


18    .     No. 


26. 

itocl 
absolute. 


In  the  High  Court  of  Justice.  Order  charg- 

Division.  *««  stock- 

Judge  in  Chambers. 

Between  A.  B.,  Plaintiff, 
and 
C.  />.,  Defendant, 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  »  18    , 

and  an  order  nisi  made  herein  on  the  day 

of  9  18    ,  recitinc  the  affidavit  of  , 

whereby  it  appeared  :  It  is  ordered  that  the  defendant's 

interest  in  the  so  standing  as  aforesaid  stand  charged 

with  the  payment  of  the  above-mentioned  amount  due  on  the 
said  judgments 

Dated  the  day  of  ,  18    . 


588 


Aet  1875, 
Appx.  H. 

Hoi.  27 —  In  ilie  High  Court  of  Justice. 

Division. 
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No.  27. 


18 


No. 


27. 


Charging 
«»nl«'r — w>li- 
citor'scosU. 


Judge  in  Chambers. 

Between  A.  B.,  Plaintiff, 
and 
C.  I).,  Defendant. 

,  and  upon  reading  the  affidavit  of 

,  18     ,  and 

:  It  is  ordered  that  the  said  the  solicitor 

for  the  in  this  action  shall  have  a  charge  npoo 

for  his  costs,  charges,  and  expenses  of  and  in  raference 

to  this  action. 

Dated  the  day  of  ,  18     . 

See  23  &  24  Vict.  c.  187,  s.  28. 


Upon  hearing 

iiled  the  dayof 


No.  28. 


28. 

^.rnnvi*'       In  the  High  Court  of  Justice. 
juilgnient  Division. 

from  coiuity 
court. 


18    .     Na 


Master  in  Chambers. 


In  the  matter  of  a  plaint  in  the  County  Court  of 
holden  at  wherein  A.  if.,  Plaintiff,  and  C.  />., 

Defendant. 

Uix>n  reading  the  affidavit  of  filed  the 

day  of  t  18    ,  and  and  the  certified 

copy  of   the  judgment  in  the  plaint  above-mentioned:    It  is 
oraered  that  a  wnt  of  certiorari  issue  to  remove  the  said  judg- 
ment from  the  above-named  County  Court  into  the 
Division  of  the  High  Court  of  Justice. 

Dated  the  day  of  ,  18    • 


2D. 
Order  for 
arrcHt 
(capias) 
under 
Debtors' 
Act 


No.  29. 


In  the  High  Court  of  Justice. 

Division. 


18 


Na 


Judge  in  Chamber 

Between  A.  B.f  Plaintiff, 
and 
a  D.,  Defendant. 


,  and  upon  reading  the  affidavit  of 

,  18    ,  and 


Upon  hearing 

filed  the  day' of 

:  It  is  ordered  that  the  defendant  be 

arrested  and  imprisoned  for  the  term  of  from  the  date 

of  ])is  arrest,  including  the  day  of  such  date,  unless  and  until  1:c 
shall  sooner  deposit  in  Court  the  sum  of  Ji^  ,  or  give  to  the 

plaintiff  a  bond  executed  by  him  and  two  sufficient  sureties  in  the 
penalty  of  £         ,   or  some  other  security  satisfactory  to  the 
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plaintiiF,  that                          ;  and  it  is  farther  ordered  that  the  Aet  1870. 

sheriff  of                          do  within  one  calendar  month  from  the  Appx.  H. 

date  hereof,  including  the  day  of  such  date,  and  not  afterwards,  Kob.  29, 

take  the  defendant  for  the  purpose  aforesaid,  if  he  shall  be  found  80. 

in  the  said  sheriff's  bailiwick.  

Dated  the  day  of  ,  18    . 

See  Debtors  Acts,  1869,  32  &  33  Vict.  c.  62,  s.  6. 


No.  30. 

18    .    No.    ,        so. 
In  the  High  Court  of  Justice.  Coiiimisiiiim 

Division.  toexamine 

vitnessen. 
Master  in  Chambers. 

Between  A.  B,f  Plaintiff, 
and 
C,  v..  Defendant. 

Upon  hearing  and  upon  reading  the  affidavit 

of  ,  fUed  the  day  of  18        , 

and  :  It  is  ordered  as  follows  : — 

1.  A  commission  may  issue  directed  to  of 

and  commissioners  named  by  and  ou  behalf  of 

the  and  to  of  and 

of  commissioners  named  by  and  on  behalf  of 

the  for  the  examination  upon  interrogatories  and  vivd 

voce  of  witnesses  on  behalf  of  the  said  and 

respectively  at  aforesaid  before  the  said  commissioners, 

or  any  two  of  them,  so  that  one  commissioner  only  on  each  side 
be  present  and  act  at  the  examination. 

2.  Both  the  said  and  shall  be  at  liberty 
to  examine  upon  interrogatories  and  vird  voce  upon  the  subject 
matter  thereof  or  arising  out  of  the  answers  thereto  such  witnesses 
as  may  be  produced  on  their  behalf,  with  liberty  to  the  other 
party  to  cruss-examine  the  said  witnesses  upon  cross  interroga- 
tories and  ciid  voce  un  the  subject  matters  thereof  or  arising  out  of 
the  answers  thereto,  the  party  producing  the  witness  for  examina- 
tion beinff  at  liberty  to  re-examine  him  vhd  voce;  and  all  such 
additional  vivd  voce  questions,  whether  on  examination,  cross- 
examination,  or  re-examination,  shall  be  reduced  into  writing, 
and,  with  the  answers  thereto,  returned  with  the  said  com- 
mission. 

3.  Within  days  from  the  date  of  this  order,  the  solicitors 
or  agents  of  the  said  and  shall  exchange  the 
interrogatories  they  propose  to  administer  to  their  i^espective  wit- 
nesses, and  shall  ako  within  days  from  the  exchange  of 
such  interrosatories,  exchange  copies  of  the  cross-interrogatories 
intended  to  be  administered  to  the  said  witnesses. 

4.  days  previously  to  the  sending  out  of  the  said  com- 
mission, the  solicitor  of  the  said  shall  give  to  the 
solicitor  of  the  said  notice  in  writing  of  the  mail  or 
other  conveyance  by  which  the  conmiission  is  to  be  sent  out. 

5.  da^rs  previously  to  the  examination  of  anv  witness 
on  behalf  of  the  said  or  respectively,  notice 
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Aot  1875,  in  writing  siffned  by  any  one  of  the  commissioners  of  the  putv  oq 

Appx.  H.   whose  behalf  the  witness  is  to  be  examined  and  8tatiug  the  time 

Hob.  80.    and  place  of  the  intended  examioation,  and  the  names  of  the  vit* 

nesses  intended  to  be  examined,  shall  be  given  to  the  cxmsaat- 

sioners  of  the  other  party  by  delivering  the  notice  to  them  pe- 
sonally,  or  by  leaving  it  at  their  usual  place  of  abode  or  bashMB, 
and  if  the  commissioners  of  that  party  neglect  to  attend  puisoafit 
to  the  notice,  then  one  of  the  commissioners  of  the  party  on  wbose 
behalf  the  notice  is  given  shall  be  at  liberty  to  proceed  with  aod 
take  the  examination  of  the  witness  or  witnesses  ex  parte,  $ad 
adjourn  any  meeting  or  meetings,  or  continue  the  same,  from  daj 
to  day  ui\tU  all  the  witnesses  intended  to  be  examined  by  virtue 
of  the  notice  have  been  examined,  without  giving  any  further  or 
other  notice  of  the  subsequent  meeting  or  meetings. 

6.  In  the  event  of  any  M'itness  on  his  examination,  cross* 
examination,  or  re-examination  producing  any  book,  documeDi 
letter,  paper,  or  writing,  and  i-efusiog  for  good  cause  to  be  stated 
iu  his  de^KisitioD,  to  part  M-ith  the  original  thereof,  then  a  copy 
thereof,  or  extract  therefrom,  certified  by  the  oommissioDsn  or 
conuniBsioner  present  to  be  a  true  and  correct  copy  or  exbict. 
shall  be  annexed  to  the  witnesses*  deposition. 

7.  Each  witness  to  be  examined  under  the  commission  shall  \» 
examined  on  oath,  affirmation,  or  otherwise  in  accordance  vitii 
his  religion  by  or  before  the  said  comnussioners  or  commisBioiier. 

8.  If  any  one  or  more  of  the  witnesses  do  not  understand  the  Eog* 
lish  language  (the  interrogatories,  cross-interrocatories,  and  rird 
voce  questions,  if  any,  being  previously  translated  into  the  Isogiug« 
with  which  he  or  they  is  or  are  conversant),  then  the  examioatioB 
shall  be  taken  in  English  through  the  mediimi  of  an  interpreter  or 
interpreters,  to  be  nominated  by  the  commissioners  or  oommii- 
sioner,  and  to  be  previously  sworn  according  to  his  or  their  serenl 
religions  by  or  before  the  said  commissioners  or  comnuMioMr 
truly  to  interpret  the  (questions  to  be  put  to  the  witness  or  wit- 
nesses, and  his  and  their  answers  thereto. 

9.  The  depositions  to  be  taken  under  and  by  virtae  of  the  swl 
commission  shall  be  subscribed  by  the  witness  or  witneBses,  ao^ 
by  the  commissioners  or  commissioner  who  shall  have  taken  snek 
depositions. 

10.  The  interrogatories,  cross-interrogatories,  and  depositiaBa, 
together  with  any  documents  referred  to  therein,  or  certified 
copies  thereof  or  extracts  therefrom,  shall  be  sent  to  the  Senior 
Master  of  the  Supreme  Court  of  Judicature  on  or  before  tiie 

day  of  ,  or  such  further  or  other  day  as  may 

be  ordered,  enclosed  in  a  cover  under  the  seal  or  seals  of  the  said 
commissioners  or  commissipner,  and  office  copies  thereof  may  ^ 
given  in  evidence  on  the  trial  of  this  action  by  and  on  behalf  d 
the  said  and  respectively,  savins  all  jnft 

excei)tions,  without  any  other  proof  of  the  absence  &HU  this 
country  of  the  witness  or  witnesses  therein  named,  than  aa  affi- 
davit of  the  solicitor    or  agent    of  the  said  or 
respectively,  as  to  his  belief  of  the 

11.  The  trial  of  this  cause  is  to  be  stayed  until  the  return  oi 
the  said  commiBsion. 


FORMS— SUMMONSES  AND  ORDERS. 


591 


12.  The  costs  of  tbis  order,  and  of  the  commission  to  be  issued  Act  1875, 
in  pursuance  hereof,  and  of  tbe  interrogatories,  cross-interroga*  Appx.  H. 
tones,  and  depositions  to  be  taken  thereunder,  together  with  any  Hos.  80 — 
such  document,  copy,  or  extract  as  aforesaid,  and  official  copies 
thereof,  and  all  other  costs  incidental  thereto,  shall  be  .  — 

Dated  the  day  of  ,  18        . 


No.  31. 


In  the  High  Court  of  Justice. 

Division. 


18    .    No. 


Master  in  Chambers. 

Between  A,  B  ^  Plaintiff^ 
and 
C.  /).,  Defendant. 

Upon   hearing  and  upon  reading  the  affidavit 

of  tiled  the  day  of  18        , 

and  :  It  is  ordered  that  the  .foUowiDg  question  arisinc 

in  this  action,  namely,  ,  be  referred  for  inquiry  and 

report  to  under  section  56  of  the  Judicature  Act,  1873, 

and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18        . 


81. 
Order  of 
reference 
under  «.  56 
of  the  Judi- 
oitnre  Act, 
1873. 


No.  32. 


In  the  High  Court  of  Justice. 

Division. 


18 


No. 


Master  in  Chambers. 

Between  A.  Jl,  Pkintiff, 
and 
C.  D,f  Defendant. 

Upon  hearing  and  upon  reading  the  affidavit 

of  filed  the  day  of  18 

and  :  It  is  ordered  that  the  [state  whether,  all  or  aome, 

and  if  90  which,  of  the  questu/ns  arc  to  be  tried]  in  this  action  be 
tried  by  ,  who  shall  have  all  the  powers  as  to  certifyinff 

and  amending  of  a  Judge  of  the  Hish  Court  of  Justice,  and  shaU 
make  his  report  of  and  concerning  the  matters  ordered  to  be  tried 
as  aforesaid  pursuant  to  the  statute.  And  it  is  further  ordered 
that  the  said  referee  may,  if  he  think  fit,  examine  the  parties  to 
this  action,  and  their  respective  witnesses,  upon  oath  or  affirma- 
tion, and  that  the  said  parties  shall  produce  before  the  said  referee 
all  books,  deeds,  papers,  and  writings  in  their  or  either  of  their 
custody  or  power  relating  to  the  matters  so  ordered  to  be  tried. 
And  it  is  further  ordered  that  neither  the  plaintifi'  nor  the  de- 
fendant shall  bring  or  prosecute  any  action  against  the  said  referee, 
or  against  each  other,  of  or  concerning  the  matters  so  ordered  to 
be  tried,  and  that  if  either  party  by  afiectod  delay  or  otherwise 
wilfully  prevent  the  said  referee  from  making  his  report,  he  or 
thev  shall  pay  such  costs  to  the  other  as  the  High  Court,  or  any 
Judge  thereof,  may  think  reasonable  and  just.  And  it  is  further 
ordered,  that  in  the  event  of  the  said  referee  declining  to  act,  or 


32. 
Order  of 
reference 
under  r.  57 
of  the  Judi- 
cature Act, 
1873. 


51)2 
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Aet  1875,  dying  before  he  has  made  his  report,  the  said  parties  may,  or  if 

Appx.  H.  they  cannot  agree,  one  of  the  Judges  of  the  High  Court  may,  upon 

Kot.  82 —  application  by  either  party,  appoint  a  new  referee.     Aiid  it  it 

84.  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18        . 


33. 
Order  of 
reference  to 
imister. 


No.  33. 


18     .     Xo.    . 
Id  the  High  Court  of  Justice. 

Division. 

Master  in  Chambers. 

Between  A,  B.,  Plaintiff, 
and 
C.  /).,  Defendant. 

Upon  hearing  ,   and  upon  reading    the  affidavit 

of  ,  filed  the  day  of  ,   18       , 

and  :  It  is  ordered  that  this  action  [or  the  matters  of 

account  in  this  action,  or  the  following  questions  in  this  action 
being  matters  of  account,  namely,  stating  them]  be  referred  to  the 
certincate  of  one  of  the  Masters  of  the  Supreme  Court  of  Judica- 
ture, with  all  the  powers  as  to  certifying  and  amending  of  a 
Judge  of  the  High  Court  of  Justice,  and  that  the  ooets  6i 
the  and  of  the  reference  be  in  the  discretion  of  the 

Master,  and  that  the  costs  of  this  application  be 


Dated  the 


day  of 


18 


See  s.  3  of  the  C.  L.  P.  Act,  1854. 


No.  34. 

84. 

Order  for      In  the  High  Court  of  Justice. 

e]twnln«"«n  Division. 

of  wltnesBes 

before  trial.  Master  in  Chambers. 


18 


No. 


Between  A.  B,^  Plaintiff, 
and 
C.  D.,  Defendant 

Upon  hearing  ,   and  upon  reading   the  affidavit 

of  f  filed  the  day  of  ,  18       , 

and  :  It  is  ordered  that  ,  a  witness  on  behalf 

of  the  ,  be  examined  vivd  voce  (on  oath  or  affirmation} 

before  one  of  the  Masters  of  the  Supreme  Court  of  Judicature  [or 
before  ,  esquire,  special  examiner],  the  soli- 

citor  or  agent  giving  to  the  solicitor  or  agent 

notice  in  writmg  of  the  time  and  place  where  the  examination  is 
to  take  place.  And  it  is  further  oxdered  that  the  examination  so 
taken  be  filed  in  the  Central  Office  of  the  Supreme  Court  of  Judi- 
cature, and  that  an  office  copy  or  copies  thereof  may  be  read  and 
given  in  evidence  on  the  trial  of  this  cause,  saving  all  just  exer- 
tions, without  any  further  proof  of  the  absence  of  the  said  witness 
than  the  affidavit  of  the  solicitor  or  agent  of  the  as  to 

his  belief,  and  that  the  costs  of  this  application  be  , 


Pated  the 


day  of 


18 
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No.  35. 


Id  the  High  Court  of  Justice. 

DivisioD. 


18    .     No.     . 


Master  in  Chambera» 

Between  A.  B.,  Plaintiff, 
and 
(7.  i>.,  Defendant. 

Upon  hearing  ,  and  upon  reading   the  affidavit 

of  ,  iSled  the  day  of  ,  18        , 

and  :  It  is  ordered  that  the  be  at  liberty  to 

issue  a  commission  for  the  examination  o!  witnesses  on 
behalf  at  .     And  it  is  further  ordered  that  the  trial  of 

this  action  be  stayed  until  the  return  of  the  said  commission,  the 
usual  lon^  order  to  be  drawn  up,  and  unless  agreed  upon  by  the 
I»arties  within  one  week,  to  be  settled  by  a  Maater,  and  that  the 
costs  of  this  application  be 


Aet  1875, 

Appx.  H. 

Hob.  85— 

87. 

35. 
Order  for 
IsBue  of 
commiBslon 
to  examine 
witnesses. 


Dated  the 


day  of 


18 


No.  3C. 


In  the  High  Court  of  Justice. 

Division. 


18    .     No. 


Master  in  Chambers. 

Between  A.  £.,  Judgment  Creditor, 

and 
C,  1).,  Judgment  Debtor. 

Upon  hearing  ,  and  upon  reading   the  affidavit 

of  ,  filed  the  day  of  ,  18        , 

and  :  It  is  ordered  that  the  above-namM  judgment 

debtor  attend  and  be  orally  examined  as  to  whether  any  and 
what  debts  are  owing  to  him,  before  the  Master  in  Chambers,  at 
such  time  and  place  as  he  may  appoint,  and  that  the  said  judg- 
ment debtor  produce  his  [books,  or  as  may  be  ordered]  before  the 
said  Master  at  the  time  of  the  examination,  and  that  the  costs  of 
this  application  be 


86. 
Order  for 
examination 
of  Judgment 
debtor. 


Dated  the 


day  of 


18 


No.  37. 


In  the  High  Court  of  Justice. 

Division. 


18 


No. 


Master  in  Chambers. 

Between  A.  B.,  Judgment  Creditor, 

and 
C,  D.f  Jud^ent  Debtor, 
E.  F,,  Garnishee. 

Upon  hearing  ,   and  upon  reading   the  affidavit 

of  ,  filed  the  day  of  ,  18        , 

and  :  It  is  ordered  that  all  debts  owing  or  accruing 


37. 
Ganiifihee 
iirder  (ot- 
toching 
debt). 
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Aet  1875,  due  from  the  above-named  garaiBhee  to  the  above-named  jodg- 
Appz.  H.   ment  debtor  be  attached  to  answer  a  judgment  recovered  agaiji&t 
Koi.  87 —  the  said  judgment  debtor  by  the  above-named  judgment  creditor 
38.        in  the  High  Court  of  Justice  on  the  day  of 

18        ,  for  the  sum  of  /.,  on  which  judgment  the  said 

sum  of  /.  remains  due  and  unpaid.     And  it  is  fnztber 

ordered  that  the  said  garnishee  attend  the  Master  in  Chambers 
on  day  the  day  of  ,  18        ,  at 

o'clock  in  the  noon,  on  an  application  by  the  said  judgment 

creditor,  that  the  said  garnishee  pay  the  debt  due  from  him  to 
the  said  judgment  debtor,  or  so  much  thereof  as  may  be  sufficknt 
to  satisfy  the  judgment.  And  that  the  costs  of  this  applicatio& 
be 


Dated  the 


day  of 


18 


38. 
Garnishee 
onier 
(absolute). 


Xo.  88. 

18    .     Xo.    . 
In  the  High  Court  of  Justice. 

Division. 

Master  in  Chambers. 

Between  A.  B.,  Judgment  Creditor, 

and 


C.  A,  Jnd^ent  Debtor. 
E.  F.,  Garnishee. 


Upon  hearing  ,   and  upon  reading  the  affidavit 

of  ,  filed  the  day  of  ,  18       , 

and  ,  whereby  it  was  ordered  that  all  debts  owing  or 

accruing  due  from  the  above-named  garnishee  to   the  above- 
named  judgment  debtor  should  be  attached  to  answer  a  judgment 
recovered  against  the  said  judgment  debtor  by  the  above-named 
judgment  ci-editor  in  the  High  Court  of  Justice  on  the 
day  of  ,  18        ,  for  the  sum  of  I.,  on  which 

[udgment  the  said  sum  of  I.  remained  due  and  unpaid, 

t  is  ordered  that  the  said  gamisheo  do  forthwith  pay  the  said 
judgment  creditor  the  debt  due  from  him  to  the  said  judgment 
debtor  (or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment  debt),  and  that  in  default  thereof  execution  may  issue 
for  the  same,  and  that  the  costs  of  this  application  be 


i' 


Dated  the 


day  of 


18 


30. 
Order  on 
client's 
tipplication 
to  tax  Si>ll- 
cltnr'8  bill  of 

C08tN. 


No.  39. 

18    .     No.    . 
In  the  High  Court  of  Justice. 

Division. 

Master  in  Chambers. 

In  the  matter  of  ,  gentleman,  one  of  the  solicitors  of 

the  Supreme  Court. 

Upon  the  application  of  ,  [hereinafter  called  "the 

applicant "]  :  It  is  ordered  that  the  bill  of  fees,  charges, 

and  disbursements  delivered  to  the  applicant  by  the  above-named 
solicitor  be  referred  to  the  Master  to  be  taxed,  and  that  the  said 
solicitor  give  credit  for  all  sums  of  money  by  him  received  of  or 
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on  account  of  the  applicant,  and  that  he  refund  what,  if  anything,  Aet  1875, 
he  may  on  such  taxation  appear  to  have  been  overpaid.    And  it  Appx.  H. 
is  further  ordered  that  if  the  said  solicitor  attends  on  the  taxa-    Not.  39, 
tion,  the  Master  tax  the  costs  of  the  reference,  and  certify  what        40. 

shall  be  found  due  to  or  from  either  party  in  respect  of  the  bill 

and  demand  and  of  the  costs  of  the  reference,  to  be  charged  (if 
payable)  according  to  the  event  of  the  taxation,  punAant  to  the 
statute.  And  it  la  further  ordered  that  the  saia  solicitor  do  not 
commence  or  prosecute  any  action  or  suit  touching  the  demand 
I)ending  the  reference.  And  it  is  further  ordered  that  upon  |>ay- 
ment  by  the  applicant  of  what  (if  anything)  may  appear  to  be 
due  to  the  said  solicitor  the  said  solicitor  do  (if  reauired)  deliver 
up  to  the  applicant,  or  as  he  may  direct,  all  deeds,  oooks,  papers, 
and  writings  in  the  said  solicitor's  possession,  custody,  or  power, 
belonging  to  the  applicant.  And  it  is  ordered  that  the  costs  of 
this  appUcation  be 

Dated  the  day  of  18 


eosta. 


No.  40. 

18    .     No.     .  40. 

In  the  High  Court  of  Justice.  ^^.°^. 

niviiiion  solicitor « 

J^ivision.  application 

Master  in  Chambere.  !?.*»*  ^"^ «' 

In  the  matter  of  ,  gentleman,  one  of  the 

solicitors  of  the  Supreme  Court. 

Upon  hearing  ,  and  upon  reading  the  affidavit 

of  ,  filed  the  day  of  ,  18        , 

and  :  It  is  ordered  that  the  above-named  solicitor's 

bill  of  fees,  charges,  and  disbursements,  delivered  to 
(hereinafter  callra  the  said  client)  be  referred  to  the  Master  to  be 
taxed,  and  that  the  said  solicitor  give  credit  for  all  sums  of  money 
by  him  received  from  or  on  account  of  the  said  client,  and  that  he 
refund  what,  if  anything,  he  may  on  such  taxation  appear  to  have 
been  overpaid.  And  it  is  further  ordered  that  the  Master  tax 
the  costs  of  the  reference  and  certify  what  shall  be  foimd  due  to 
or  from  either  party  in  respect  of  the  bill  and  demand  and  of  the 
costs  of  the  reference,  to  be  paid  according  to  the  event  of  the 
taxation  pursuant  to  the  statute.  And  it  is  further  ordered  that 
the  said  solicitor  do  not  commence  or  prosecute  any  action  or  suit 
touching  the  demand  pending  the  reference.  And  it  is  further 
ordered  that  upon  payment  oy  the  said  client  of  what  (if  any- 
thinj;)  may  appear  to  b«  due  to  the  said  solicitor,  the  said  solicitor 
do  (if  required)  deliver  to  the  said  client  or  as  he  ma^  direct,  all 
deeds,  lx>ok8,  papers,  and  writings  in  the  said  sohcitor's  pos- 
session, custody,  or  power,  belonging  to  the  said  dient.  And  it 
is  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18        . 
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Aetl875,  No.  41, 

Appx.  H.  18    .     So.    . 

Hm.  41 —  lu  the  High  Court  of  Justice. 
48.  DivisioD. 

~  Master  in  Chambers. 

Ortler  to  tax  Between  A.  B.,  Plaintiff, 

arter  action  and 

^™^»«^*-  C.  J)„  Defendant. 

Upon  hearing  ,  and  upon  reading  the  aflSdaTit 

of  ,  iSled  the  day  of  ,  18        , 

and  :  It  is  ordered  that  the  plaintiff*8  bill  of  oosts, 

charges,  and  disbursements  delivered  to  the  defendant^  for  the 
recovery  of  which  this  action  is  brought,  be  referred  to  the  Master 
to  be  taxed,  and  that  the  plaintiff  give  credit  at  the  time  of  tax- 
ation for  all  sums  of  money  by  him  received  from  or  on  aooonnt 
of  the  defendant.  And  it  is  further  ordered  that  the  Master  tax 
the  costs  of  the  reference,  and  certify  what  upon  such  reference 
shall  be  found  due  to  or  from  either  |)arty  in  respect  of  the  bill 
and  demand,  and  of  the  costs  of  the  reference,  pursuant  to  the 
statute.  And  it  is  further  ordered  that  the  plaintiff  do  not  pro- 
secute this  action  touching  the  demand  pending  the  refereDO& 
And  it  is  further  ordered  that  upon  payment  of  what  (if  anything  > 
may  appear  to  be  due  to  the  plaintiff,  together  with  the  costs  of 
this  action  (which  are  to  be  also  taxed  and  paid),  all  farther  {pro- 
ceedings therein  be  stayed,  and  tJiat  the  costs  of  this  ap[dioatioa 
be 

Dated  the  day  of  ,  18       . 


42. 


No.  42. 

18    .     Ko.    . 

Order  to  try  In  the  High  Court  of  Justice. 
action  in  Division. 

court  Master  in  Chambers. 

Between  A.  B,,  Plaintiff, 

and 
C,  />.,  Defendant 

Upon  hearing  ,  and  upon  reading  the  affidavit 

of  ,  filed  the  day  of  ,  18       , 

and  :  It  is  ordered  that  this  action  be  tried  before 

the  0)unty  Court  of  ,  holden  at  ,  ud 

that  the  costs  of  this  application  be  \ 

Dated  the  day  of  ,  18        . 


No.  43. 
43.  18    .     No.    . 

Ortler  to       In  the  High  Court  of  Justice, 
give  security  °     Division 

«.r  try  acUou  l^ivision. 

in  county  Master  in  Chambers. 

^"^  •  Between  A,  A,  Phiintiff, 

and 
C\  />.,  Defendant 

Upon  hearing  ,  and  npon  reading  the  affidavit 

of  ,  filed  the  day  of  >  18       , 
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and  :  It  ib  ordered  that  unless  the  plaintiff  within  Aet  1875, 

give  full  security  for  the  defendant's  costs  to  the  Appz.  H. 
satisfaction  of  one  of  the  Masters  of  the  Supreme  Court  of  Judi-  Koi.  43  — 
cature,  this  cause  be  remitted  for  trial  before  the  County  Court        46. 

of  ,  holden  at  ,  aQd  that  the  costs  of  this 

application  be 


Dated  the 


day  of 


18 


No.  44. 


In  the  High  Court  of  Justice. 
Division. 


18 


No. 


Judge  in  Chambers. 

Between  A,  B,^  Judgment  Creditor, 

and 
C,  D.^  Judgment  Debtor. 

Upon  hearing  ,  and  upon  readipg  the  affidavit 

of  ,  filed  the  day  of  ,  18       , 

and  :  It  is  ordered  that  the  above-named 

attend  before  the  Judge  in  Chambers  on  the  day 

of  next,  at  in  the  noon,  to  be 

examined  upon  oath  touching  his  means  of  paying  the  judgment 
debt,  and  that  the  costs  of  this  application  be 


44. 

Onlor  f«)r 
exaiuiiiatlon 
touching 
means. 


Dated  the 


day  of 


18 


No.  45. 


In  the  High  Court  of  Justice. 
Division. 


18 


No. 


Judge  in  Chambers. 

Between  A.  3,^  Judgment  Creditor, 

and 
0.  />.,  Judgment  Debtor. 

Upon  hearing  ,  and  upon  reading  the  affidavit 

of  ,  filed  the  day  of  >  18        , 

and  :  It  is  ordered  that  the  above-named  judgment 

debtor  do  pay  to  the  above-named  judgment  creditor  the  sum 
of  Lf  together  with  interest  thereon  at  the  rate  of  4/. 

per  centum  per  annum  from  the  day  of  , 

18       ,  the  date  of  the  judgment,  and  ahw  /.,  the  costs 

of  this  application,  in  manner  following ;  namely  [here  describe  the 
mode  in  which  the  payment  is  to  be  nutde]. 


45. 
Order  for 
pavment  of 
Juuginent 
debt  by 
inntalinents. 


Dated  the 


day  of 


18 
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Aet  1875,  No.  46. 

Appz.H. 

Hot.  46, 

47^    '     In  the  High  Court  of  Justice. 

! Division. 


18 


No. 


46. 
Onler  fur 
committal  of 
juilginent 
Ufbtitr. 


Judge  in  Chambers. 

Between  A.  B,,  Judgment  Creditor, 

and 
C,  1),,  Judgment  Debtor. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  ,  IS     ,  and 

:  It  is  ordered  that  the  above-named  judgment  debter 
be,  for  default  in  payment  of  the  debt  hereinafter  menttooed, 
committed  to  prison  for  the  term  of  from  the  djKfee  of 

his  arrest,  including  the  day  of  such  date,  or  until  he  shall  pay 
/. ,  being  the  amount  due  from  him  in  pursuance  of  a  judgment 
[or  order]  of  the  High  Court  of  Justice,  bearing  date  the 
day  of  t  18    ,  together  with  interest  thereon  at  4L 

per  cent,  per  annum  from  the  aforesaid  date,  and  W.  6s.  StL  for 
costs  of  this  order,  and  sheriff's  fees  for  the  execution  thereof ; 
and  it  is  further  ordered  that  the  sheriff  take  the  said  debtor  for 
the  purpose  aforesaid  if  he  is  found  within  his  bailiwick  ;  and  it 
is  ordered  that  the  costs  of  this  application  be 


Dated  the 


day  of 


18 


No.  47. 


47. 
Order  fur 
committal 
uf  Judgment 
debtor  on 
nun-pay* 
ment  of 
iuBtalinent. 


In  the  High  Court  of  Justice. 

Division. 


18 


No. 


Upon  heariuff 

filed  the 


Judge  in  Chambers. 

Between  A.  B.^  Judement  Credit<»', 

ana 
C.  />.,  Judgment  Debtor. 

,  and  upon  reading  the  affidavit  of 
day  of  ,  18    ,  aad 

:  It  is  ordered  that  the  above-named  judgment  debtor 
be  for  default  in  payment  of  /.,  being  the  amount  of  tiie 

[firsti  instalment  of  the  judgment  debt  of  I.  in  this  actwa 

mrected  to  be  paid  pursuant  to  the  order  of  beariii^ 

date  the  day  of  «  18    ,  oommitted  to 

prison  for  the  term  of  from  the  date  of  his  airest, 

including  the  day  of  such  date,  or  until  he  shall  pav  the  said  instal- 
ment together  with  138.  4d,  the  costs  of  this  order,  and  sheriff's 
fees  for  the  execution  thereof ;  and  it  is  further  ordered  that  the 
shwiff  of  iake  the  said  debtor  for  the  purpose  af oresaul 

if  he  is  found  in  his  bailiwick :  And  it  is  ordered  that  the  ooets  of 
tiiis  application  be 


Dated  the  . 


day  of 


,18    . 
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No.  48. 


In  the  High  Court  of  Justice. 

Division. 


18 


Xo. 


Master  in  Chambers. 

Between  A.  B.,  Plaintiff, 

and 
C,  D.y  Defendant, 

and  between 
E,  R,  Plaintiff, 

and 
G,  H.,  Respondent. 

,  and  upon  reading  tlie  affidavit  of 

day  of  ,  18    ,  and 

:   It  is  ordered  that  the  claimant  be  barred,  that  no 

action  be  brought  against  the  above-named  [sheriff]  , 

and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18    . 


Aet  1875, 

Appz.  H. 

9os.  48— 

50. 

48. 
Interpleader 
urd«r,  No.  1. 


Upon  hearing 

filed  the 


No.  49. 


18 


No. 


In  the  High  Court  of  Justice. 

Division. 

Master  in  Chambers. 

Between  A,  £.,  Plaintiff, 

and 

C.  D.y  Defendant, 
and 

E.  F.,  Claimant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  »  18    ,  and 

It  is  ordered  that  the  above-named  claimant  be  substituted  as 
defendant  in  this  action  in  lieu  of  the  present  defendant,  and  that 
the  costs  of  this  application  be 

Dated  the  day  of  ,  18    . 


49. 
Interpleader 
order,  No.  2. 


No.  60. 


In  the  High  Court  of  Justice. 

Division. 


18 


No. 


and  the  said 
the  sheriff  of 

Upon  hearin 


60. 
Interpleader 
order,  No.  3. 


Master  in  Chambers. 

Between  A.  B. ,  Plaintiff, 

and 
C.  D.y  Defendant, 

and  between 
E.  F.,  Claimant, 
,  execution  creditor,  and 

,  Respondents. 

,  and  upon  reading  the  affidavit  of 

tiled  the  day  of  ,  18    ,  and 

:  It  is  ordered  that  the  said  sheriff  proceed  to  sell 


lie 
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Aet  1875,  the  goods  seized  by  Litn  under  the  writ  of  fieri  facias  issned 

Appx.  H.   hereiu,  and  pay  the  net  proceeds  of  the  sale,  after  dedactiog  the 

Kot.  50,    expenses  thereof,  into  Court  in  this  cause,  to  abide  further  order 

51.         herein  :   And  it  is  farther  ordered  that  the  parties  proceed  to  the 

—  trial  of  an  issue  in  the  High  Court  of  Justice,  in  which  the  said 

cUimant  shall  be  the  plaintiff  and  the  said  execution  creditor 

shall  be  the  defendant,  and  that  the  question  to  be  tried  shall  be 

whether  at  the  time  of  the  seizure  by  the  sheriff  the  goods  seized 

were  the  property  of  the  claimant  as  against  the  execution  creditor : 

And  it  is  further  onlered  that  this  issue  be  prepared  and  delivered 

by  the  plaintiff  therein  within  from  this  date,  and  be 

returned  by  the  defendant  therein  within  days,  and 

be  tried  at  :  And  it  is  further  ordered  tLat  the 

question  of  costs  and  all  further  questions  be  reserved  until  after 

the  trial  of  the  said  issue,  and  tnat  no  action  shall  be  brought 

against  the  said  sheriff  for  the  seizure  of  the  said  goods. 

Dated  the  day  of  ,  18    . 


^o.  61. 

51.  18    •    No.     . 

Interpleader  In  the  High  Court  of  Justice, 
order,  No.  4.  Division. 

Master  in  Chambers, 

Between  A,  B,,  Plaintiff, 

and 
'      C,  />.,  Defendant, 
and  between 
E,  Fy^  Claimant, 
and  the  said  ,  execution  creditor,  and 

the  sheriff  of  ,  Respondenta, 

Upon  hearine  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  t  18    ,  and 

:  It  is  ordered  that  upon  payment  of  the  sum  of         I. 
into  Court  by  the  said  claimant  within  from  this  date,  <»> 

upon  his  giving  within  the  same  time  security  to  the  satisfaction  of 
one  of  the  Masters  of  the  Supreme  Court  for  the  payment  of  the 
same  amount  by  the  said  claimant  according  to  the  (urections  of  any 
order  to  be  made  herein,  and  upon  payment  to  the  above-named 
sheriff  of  the  possession  money  from  this  date,  the  said  sheriff  do 
withdraw  from  the  possession  of  the  goods  seized  by  him  under 
the  writ  of  fieri  facias  herein :  And  it  is  further  ordered  that  unless 
such  payment  be  made  or  security  given  within  the  time  aforesaid 
the  said  sheriff  proceed  to  sell  the  said  goods,  and  pay  the  proceeds 
of  the  sale,  after  deducting  the  expenses  thereof  and  the  noaseesion 
money  from  this  date,  into  Court  in  the  cause,  to  abide  further 
order  herein :  And  it  is  further  ordered  that  the  parties  proceed  to 
the  trial  of  an  issue  in  the  High  Court  of  Justice,  in  whidi  the 
claimant  shall  be  plaintiff  and  the  execution  creditor  shall  be 
defendant,  and  that  the  question  to  be  tried  shall  be  whether  at 
the  time  of  the  seizure  by  the  sheriff  the  goods  seized  were  the 
pr(n>erty  of  the  claimant  as  against  the  execution  creditor :  Ajid  it 
IS  nirther  ordered  that  this  issue  be  prepared  and  delivered  by 
the  plaintiff  therein  within  from  thi?  di^te,  an^  b^ 
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retiinied  by  the  defendant  therein  within                       days,  and  Aet  1875. 
be  tried  at                 :  And  it  is  further  ordered  that  the  queatioD   Appx.  H. 
of  costs  and  all  further  questions  be  reserved  until  after  the  trial    Hob.  51, 
of  the  said  issue,  and  that  no  action  shall  be  brought  against  the        58. 
sheriff  for  the  seizure  of  the  said  goods.  ' 


Dated  the  day  of  ,  18 


No.  52. 


18        .        No.         52. 
In  the  High  Court  of  Justice.  '"i^'PlS**? 

Division.  °"**''  ^^-  *^- 

Master  in  Chambers. 

Between  A,  B,,  Plaintiff, 
and 
C,  i>.,  Defendant, 
and  between 

Claimant 
and  the  said  ,  execution  creditor,  and 

the  sheriff  of  Kespondents. 

Upon  hearing  and  upon  reading  the  affidavit 

of  filed  the  day  of  ,  18        , 

and  :  It  is  ordered  that  upon  payment  of  the  sum 

of  I.  into  Court  by  the  said  claimant,  or  upon  his  giving 

security  to  the  satisfaction  of  one  of  the  Masters  of  the  Supreme 
Court  for  the  payment  of  the  same  amount  by  the  claimant  ac- 
cording to  the  directions  of  any  order  to  be  made  herein,  the 
above-named  sheriff  withdraw  from  the  possession  of  the  goods 
seized  by  him  under  the  writ  of  fieri  facias  issued  herein  :  And  it 
is  farther  ordered  that  in  the  meantime,  and  until  such  payment 
made  or  security  given,  the  sheriff  continue  in  possession  of  the 
goods,  and  the  claimant  pay  possession  money  for  the  time  he  so 
continues,  unless  the  claimant  desire  the  goods  to  be  sold  by  the 
sheriff,  in  which  case  the  sheriff  is  to  sell  them  and  pay  the  pro 
ceeds  of  the  sale,  after  deducting  the  expenses  thereof  and  the 
possession  money  from  this  date,  mto  Court  in  the  cause,  to  abide 
further  order  herein  :  And  it  is  further  ordered  that  the  parties 
proceed  to  the  trial  of  an  issue  in  the  High  Court  of  Justice,  in 
which  the  claimant  shall  be  plaintiff  and  the  execution  creditor 
shall  be  defendant,  and  that  the  question  to  be  tried  shall  be 
whether  at  the  time  of  the  seizure  by  the  sheriff  the  ^oods  seized 
were  the  property  of  the  clai|nant  as  against  the  execution  creditor : 
And  it  is  further  ordered  that  this  issue  be  prepared  and  delivered 
by  the  plaintiff  therein  within  from  this  date,  and  be 

returned  by  the  defendant  therein  within  days,  and  be 

tried  at  :    And  it  is  farther  ordered  that  the  question 

of  costs  and  all  further  questions  be  reserved  until  after  the  trial 
of  the  said  issue,  and  that  no  action  shall  be  brought  against  the 
sheriff  for  the  seizure  of  the  said  goods. 

Dated  the  day  of  ,  18       . 


D  D 
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Aot  1876.  No.  53. 

^^fti**'    In  the  High  Court  of  Jttrtice. 
.  DiviflioiL 


intcn'S'oadcr  Master  in  Chambers. 

order,  No.  6.  Between  A.  B.,  Plaintifl; 

and 
C.  D.y  Defendant, 
and  between 

E,  F.y  Claimant, 
and  the  said  ,  execution  creditor  and 

the  sheriff  of  Kespondenta. 

• 

The  claimant  and  the  execution  creditor  having  requested  and 
consented  that  the  merits  of  the  claim  made  by  the  claimant  be 
disposed  of  and  determined  in  a  sununa^  manner,  now  upon 
hearing  and  upon  reading  the  affidavit  of  , 

filed  the  day  of  ,  18        ,  and  : 

It  is  ordered  that  ,  And  that  the  costs  of  this  applica- 

tion be 

Dated  the  day  of  ,  18       . 


No.  64. 

54.  18        .    No. 

inunaeader  j„  ^^^  ^^]^  q^^^  of  Justice. 

^"^^'•^"•'-  Division. 

Master  in  Chambers. 

Between  A.  B.,  Plaintiff, 
and 
C.  2>.,  Defendant^ 
and  between 

R  P,y  Claimant* 
and  the  said  ,  execution  creditor,  and 

the  sheriff  of  ,  Respondents. 

Upon  hearing  ,  and  upon  reading  the  affidavit 

of  ,  tiled  the  day  of  .  18        , 

and  :  It  is  ordered  that  the  above-named  sheriff  pro- 

ceed to  sell  enough  of  the  goods  seized  under  the  writ  of  fieri  faoas 
issued  in  tlus  action  to  satisfy  the  excuses  of  the  said  sale,  the 
rent  (if  any)  due,  the  claim  of  the  claimant,  and  this  execation: 
And  it  is  further  ordered  that  out  of  the  proceeds  of  the  said  sale 
(after  deducting  the  expenses  thereof,  and  rent,  if  any),  the  said 
sheriff  pay  to  &e  claimant  the  amount  of  his  said  clum,  and  to 
the  execution  creditor  the  amount  of  his  execution,  and  Uie  ren- 
due,  if  any,  to  the  defendant  And  it  is  further 

ordered  that  no  action  be  brought  against  the  said  sheriff^  aad 
that  the  costs  of  this  application  oe 

Dated  the  day  of  ,  18       • 
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No.  55.  ^  Aot  1875, 

18        .     No.        HM^f 
In  the  High  Court  of  JuBtice.  ^^    ' 

DiviBion.  ' 

Master  in  Chambers.  _  ^  ^'^;. 

Order  dia* 

Between  A.  B.<,  Plaintiff,  ^^^^. 

and 

C.  i>.,  Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit 

of  ,  filed  the  day  of  ,  18        , 

and  :  It  is  ordered  that  the  application  of 

be  dismissed  [If  the  dismissal  is  with  costs  add  these  toords]  with 
costs  to  be  taxed  and  paid  by  the  to  the 

Dated  the  day  of  ,  18       . 


BOmmonB 
(generall/.) 


No.  56. 


In  the  High  Court  of  Justice.  66. 

Summons 
Id  the  matter  of  a  bill  of  sale  by  to  ,  dated  for  entry  of 

the  day  of  >  18        ,  and  recistered  on  the  **"**Jf^°" 

day  of  ,  18        .      Let  au  parties  con-  tertiw*of 

cerned  attend  the  Registrar  of  Bills  of  Sale  at  the  Central  Office,  sale. 
Boyal  Courts  of  Justice,  London,  on  the  day  of  , 

18        ,  at  o^clock  in  the  noon,  on  the  hearing  of  an 

application  on  the  part  of  that  satisfaction  be  eotered 

on  the  above-mentioned  bill  of  sale. 

Dated  the  day  of  ,  18       . 

This  summons  was  taken  out  by  of 

To 


D  I)  2 


^.  I.  RULES  OF  THE  SUPREME  COURT 

(COSTS)  (a). 


Order  L  ORDER  I. 

rritititip:  Where  any  written  deposition  of  a  witness  has  been 

( opoBiuoiiH.  gj^^  ^^^  ^^  ^^  ^  ^^^^  g^^j^  deposition  shall  be  printed, 

unless  otherwise  ordered. 


Order  II.  ORDER  II. 

Rules  ft8  to       The  Rules  of  Court  as  to  printing  depositions  and 
wiVrn  not  to  affidavits  to  be  used  on  a  trial  shall  not  apply  to  deposi- 
nri'iy.         tions  and  affidavits  which  have  previously  been  used  upon 
any  proceeding  without  having  oeen  printed. 


Order  III.  ORDER  III. 

!  '^•!!^'-'^«  Other  affida^^ts  than  those  required  to  be  printed  by 

"lydmsriit  OvdcT  XXXVIIL,  Rulc  6,  in  the  schedule  to  the  Supreme 
oi filler.       (j^^^yi  ^Jf  Judicature  Act,  1875,  may  be  printed  if  all  the 

parties  interested  consent  thereto,  or  the  Court  or  Judge 

so  order. 

Sec  0.  XXXVIIL,  r.  6,  ante,  p.  349. 


Order  IV.  ORDER  IV. 

rriuth^ff  The   third  Rule  of  the    Order  XXXIV.   in   ifte  /rrf 

si^aai  dix.    ^^f^^Jyl^  ^Q  ^^g  Stiprme  Court  of  Judicature  Act^  1875, 

shall  apply  to  a  special  case,  purmant  to  Vie  Act  qflZd' 
14  Victoria,  c,  35. 

(/?)  These  rules  were  issued  under  s.  17  of  the  Act  of  1875,  ante, 
p.  loy,  bv  OjYler  in  Council  of  12th  August,  1876,  under  the  title 
of  '•  Adtlitional  Rules  of  Conil."  The  title  "  Rules  of  the  Snpreme 
Court  (Costs),"  is  given  by  R.  S.  C,  Dec,  1876.  The  rules  as 
issued  have  no  marginal  notes. 
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This  Older  is  annulled  by  rale  64  of  R.  S.  0.,  April,  1880,  which      Order 
is  as  follows :—  IV.— V. 

rr.  1—6. 


ORDER  IVa.  Order  IVa. 

Order  IV.  of  the  additional  Rules  of  the  Supreme  siieciai  case. 
Court  (CostR)  is  hereby  aonulled. 

See  O.  XXXIV.,  r.  7,  ante,  p.  308. 


ORDER  V.  Order  V. 

When,  pursuant  to  Rules  of  Court,  any  pleadings  special  Regoutioiis 
case,  petition  of  right,  deposition  or  affidavit  is  to  be  gifting. 
printed,  and  where  any  printed  or  other  office  copy  thereof 
18  to  be  taken,  the  following  regulations  (&)  shall  be 
observed : — 

1.  The  party  on  whose  behalf  the  deposition  or  affi-  R.  !• 
davit  is  taken  and  filed  is  to  print  the  same  m  the  manner  ^o  to 
provided  by  Rule  2  of  Order  LVI.  in  the  first  schedule  ^    ^ 
to  the  Supreme  Court  of  Judicature  Act,  1875. 

See  O.  LVI.,  r.  2,  a»^#,  p.  411.    As  to  affidavits  generaUj  see 
O.  XXXVII.  rr.  3a— 3g,  arUe,  pp.  342  to  344. 

2.  To  enable  the  party  printing,  to  print  any  deposi-  B.  2. 
tion,  the  officer  with  whom  it  is  filed  shall  on  demand  »«i^»*««"«- 
deliver  to  such  party  a  copy  written  on  draft  paper  on 

one  side  only. 

8.  The  party  printing  shall,  on  demand  in   writing,  B.  8. 
furnish  to  any  other  party  or  his  solicitor  any  number  of  Fumiahing 
printed  copies,  not  exceeding  ten,  upon  payment  therefor  SJjIi^^ 
at  the  rate  of  Id.  per  folio  for  one  copy,  and  id.  per  folio 
for  every  other  copy. 

4.  The  solicitor  of  the  party  printing  shall  give  credit  B.  4. 
for  the  whole  amount  payable  by  any  other  party  for  Credit 
printed  copies. 

5.  The  partv  entitled  to  be  furnished  with  a  print  shall  B.  6. 
not  be  allowed  any  charge  in  respect  of  a  written  copy,  "^^l^ 
unless  the  Court  or  Judge  shall  otherwise  direct.  ^^  ^' 

(6)  These  regulations  are  founded  on  Chan.  Gen.  Ord.  of  16th 
May,  1862 ;  Morgan's  Acts  and  Oidere,  pp.  634 — 6,  ed.  4  ;  Dan. 
Oh.  Pr.,  pp.  797—9,  ed.  6. 
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OrdwV.  6.  The  party  by  or  on  whose  behalf  any  depoBition, 
rr.  6— Ig.  affidavit,  or  certificate  is  filed  shall  leave  a  copy  with  the 
S  Q^  officer  with  whom  the  same  is  filed,  who  shall  examine  it 
Office  with  the  original  and  mark  it  as  an  office  copy  ;  snch 

copies.        copy  shall  be  a  copy  printed  as  above  provided  where 
such  deposition  or  affidavit  is  to  be  printedL 


B.  7.  7.  The  party  or  solicitor  who  has  taken  any  printed  or 

PHMiiiction   written  office  copy  of  any  deposition  or  affidavit  is  to 
*'      '        produce  the  same  upon  every  proceeding  to  which  the 
same  relates. 


thereof. 


B.  8.  8.  Where  any  party  is  entitled  to  a  copy  of  any  deposi- 

Fhiriiishing  tiou,  affidavit,  proceeding,  or  document  filed  or  prepared 
wifjre 'not     ^y  ^^  ^^  behalf  of  another  party,  which  is  not  required 
priute«i.       to  be  printed,  such  copy  shall  be  furnished  by  the  pa;ty 
by  or  on  whose  behalf  the  same  liaA  been  filed  or  prepared. 

B.  9.  9.  The  party  requiring  any  such  copy,  or  his  soUoitor, 

Application  is  to  make  a  written  application  to  the  party  by  whom 
for  copies,  ^j^^  ^^^^  j^  ^^  ^  f  umished,  or  his  solicitor,  with  an  under- 
taking to  pay  the  proper  charges,  and  thereupon  such  copy 
is  to  be  made  and  ready  to  be  delivered  at  the  expiration 
of  twenty-four  hours  after  the  receipt  of  such  reqaest  and 
undertaking,  or  within  such  other  time  as  the  Court  or 
Judge  may  in  any  cajae  direct,  and  is  to  be  furnished 
accordingly  upon  demand  and  payment  of  the  proper 
charges. 

B.  10.  10.  In  the  case  of  an  ex  parte  application  for  an  in- 

in  ex  parte  juuctiou  or  writ  of  uc  cxcat  rcguo,  the  party  making  snch 
*^®'**  application  is  to  furnish  copies  of  the  sd&davits  upon 
which  it  is  granted  upon  payment  of  the  proper  chai^ 
immediately  upon  the  receipt  of  such  written  request  and 
undertaking  as  aforesaid,  or  within  such  time  as  may  be 
specified  in  such  request,  or  may  have  been  directed  by 
the  Court. 

B.  11.  11.  It  shall  be  stated  in  a  note  at  the  foot  of  eveiy 

Foot  not<>  of  affidavit  filed  on  whose  behalf  it  is  so  filed,  and  such  note 
affldav?""^'  shall  be  printed  on  every  printed  copy  of  an  affidavit  or 

set  of  affidavits,  and  copied  on  every  office  copy  and  copy 

furnished  to  a  party. 

B.  12.  12.  The  name  and  address  of  the  party  or  solicitor  by 

Endorse-  whom  auy  copy  is  furnished  is  to  be  endorsed  thereon  in 
^^e  Md    like  manner  as  upon  proceedings  in  Court,  and  such  party 
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or  solicitor  is  to  be  answerable  for  the  same  being  a  true   Order  V. 
copy  of  the  original,  or  of  an  office  copy  of  the  original,  ^'  1^— Ig* 
of  which  it  pnrports  to  be  a  copy,  as  the  case  may  be.        address 

on  copy 

13.  The  folios  of  all  printed  and  written  office  copies,  ^^^^®*^- 
and  copies  delivered  or  furnished  to  a  party,  shall  be  ~*  r!' 
numbered  consecutively  in  the  margin  thereof,  and  such  fouosl"^ 
written  copies  shall  be  written  in  a  neat  and  legible 
manner  on  the  same  paper  as  in  the  case  of  printed 
copies. 

14.  In  case  any  party  or  solicitor  who  shall  be  required  B.  14. 
to  furnish  any  such  written  copy  as  aforesaid  shall  either  course 
refuse  or,  for  twenty-four  hours  from  the  time  when  the  ^if^S?!^ 
application  for  such  copy  has  been  made,  neglect  to  °**y^^'" 
furnish  the  same,  the  person  by  whom  such  application  "^^^ 
shall  be  made  shall  be  at  liberty  to  procure  an  office  copy 

from  the  office  in  which  the  original  shall  have  been  filed, 
and  in  such  case  no  costs  shall  be  due  or  payable  to  the 
solicitor  so  making  default  in  respect  of  the  copy  or  copies 
so  applied  for. 

15.  Where,  by  any  order  of  the  Court  (whether  of  B.  16. 
appeal  or  otherwise)  or  a  Judge,  any  pleading,  evidence,  Expense  of 
or  other  document  is  ordered  to  be  pnnted,  the  Court  or  onier  S'  ^^ 
Judge  may  order  the  expense  of  printing  to  be  borne  and  jJJSJ^"^ 
allowed,  and  printed  copies  to  be  furnished  by  and  to  such 
parties  and  upon  such  terms  as  shall  be  thought  fit. 


ORDER  VI.  Order  VI. 


The  following  regulations  as  to  costs  of  proceedings  in  scales  of 
the  Supreme  Court  of  Judicature  shall  regulate  such  costs  *^^^^  * 
from  the  commencement  of  the  Supreme  Court  of  Judi- 
cature Acts,  1878  and  1875  (a)  ^— 

1.  Solicitors  shall  be  entitled  to  charge  and  be  allowed  B.  1. 
the  fees  set  forth  in  the  column  headed  **  lower  scale  "  in  ^^^r  scale, 
the- schedule  hereto — 

In  all  actions  for  purposes  to  which  any  of  the  forms  of 
indorsement  of  claim  on  writs  of  summons  in  Sections  II., 
IV.,  and  VII.  in  Part  II.  of  Appendix  A.,  referred  to  in 

(a)  These  regulations  are  founded  on  the  regulations  as  to  soli- 
citors* fees  and  chaiges  subjoined  to  the  Chan.  Cons.  Orders  ; 
Morgan,  Appx.  pp.  xxxiii.,  et  teq,,  ed.  4  ;  Fonns  to  Dan.  Ch.  Pr., 
pp.  1645,  et  feq.j  ed.  2. 
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OrdwYI.  the  third  Rule  of  Order  III.  in  the  schedule  to  the 
y-  ^«      Supreme  Court  of  Judicature  Act,  1875,  or  other  pinailar 
forms,  are  applicable  (except  as  after  provided  in  actions 
for  injunctions)  ; 

See  note  to  rule  2,  pott. 

In  all  causes  and  matters  by  the  84th  section  of  the 
Supreme  Court  of  Judicature  Act,  1873,  assigned  to  the 
Queen's  Bench  Division  of  the  Court ; 

See  Act  of  1873,  8.  34,  ante,  p.  47. 

In  all  causes  and  matters  by  the  84th  section  of  the 
said  Act  assigned  to  the  Common  Pleas  Division  of  the 
Court ; 

See  last  note. 

In  all  causes  and  matters  by  the  84th  section  of  the 
said  Act  assigned  to  the  Exchequer  Division  of  the  Court ; 

See  last  note. 

In  all  causes  and  matters  by  the  34th  section  of  the 
said  Act  assigned  to  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  Court ; 

See  Act  of  1873,  s.  34,  ante,  p.  47. 

And  also  in  causes  and  matters  by  the  34th  section  of 
the  said  Act  assigned  to  the  Chancery  Division  of  the 
Court  in  the  following  cases  ;  (that  is  to  say,) 

See  Act  of  1873,  s.  34,  ante,  p.  47. 

1.  By  creditors,  legatees  (whether  specific,  pecuniary,  or 

residuary),  devisees  (whether  in  trust  or  otherwise), 
heirs-at-law  or  next-of-kin,  in  which  the  personal 
or  real  or  personal  and  real  estate  for  or  against  or 
in  respect  of  which  or  for  an  account  or  adminis- 
tion  of  which  the  demand  may  be  made  shall  be 
under  the  amount  or  value  of  1000/. 

2.  For  the  execution  of  trusts  or  appointment  of  new 

trustees  in  which  the  trust  estate  or  fund  shall  be 
under  the  amount  or  value  of  lOOOt 

3.  For  dissolution  of  partnership  or  the  taking  of 

partnership  or  any  other  accounts  in  which  the 
partnership  assets  or  the  estate  or  fund  shall  be 
under  the  amount  or  value  of  lOOOt 
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4.  For  f oreclosnre  or  redemption,  or  for  enforcing  any  Order  VI. 

charge  or  lien  in  which  the  mortgage  whereon  the  ^"'  ^>  ^- 
suit  is  founded,  or  the  charge  or  lien  sought  to  be 
enforced,  shall  be  under  the  amount  or  value  of 
1000/. 

5.  And  for  specific  performance  in  which  the  purchase 

money  or  consideration  shall  be  under  the  amount 
or  value  of  1000/. 

6.  In  all  proceedings  under  the  Trustees  Relief  Acts,  or 

under  the  Trustee  Acts,  or  under  any  of  such  Acts, 
in  which  the  trust  estate  or  fund  to  which  the 
proceeding  relates  shall  be  under  the  amount  or 
value  of  1000/. 

7.  In  all  proceedings  relating  to  the  guardianship  or 

maintenance  of  infants  in  which  the  property  of 
the  infant  shall  be  under  the  amount  or  value  of 
1000/. 

8.  In  all  proceedings  by  original  special  case,  and  in 

all  proceedings  relating  to  funds  carried  to  sepa- 
rate accounts,  and  in  all  proceedings  under  any 
Railway  or  Private  Act  of  Parliament,  or  under 
any  other  statutory  or  summary  jurisdiction,  and 
generally  in  all  other  cases  where  the  estate  or 
fund  to  be  dealt  with  shall  be  under  the  amount 
or  value  of  1000/. 

Ab  to  certifying  that  the  lower  scale  is  applicable,  see  jfottj  p. 
636,  et  M^.    See  note  to  next  rule. 

2.  Solicitors  shall  be  entitled  to  charge  and  be  allowed  B.  2. 
the  fees  set  forth  in  the  column  headed  ''  higher  scale  "  Higiicr 
in  the  schedule  hereto ;  in  all  actions  for  special  in-  "^^''' 
junctions  to  restrain  the  commission  or  continuance  of 
waste,  nuisances,  breaches  of  covenant,  injuries  to  pro- 
perty and  infringement  of  rights,  easements,  patents  and 
copyrights,  and  other  similar  cases  where  the  procuring 
such  injunction  is  the  principal  relief  sought  to  be  ob- 
tained, and  in  all  cases  other  than  those  to  which  the  fees 
in  the  column  headed  "lower  scale"  are  hereby  made 
applicable. 

In  an  action  for  trespass  to  land,  plaintiff  obtained  an  injunc- 
tion as  weU  as  damages.  The  trespass  did  not  involve  any  asser- 
tion of  title  or  permanent  in  jniy  to  the  land.  Costs  on  the  higher 
scale  were  disallowed.  Chapman  v.  Midland  Railtcay^  5  Q.  B.  D. 
431,  C.  A.  In  an  action  for  damages  against  the  lessees  of  a 
market  for  breaches  of  their  covenants,  plaintiff  also  obtained  an 

DD  8 
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Order  YI.  injunction,  and  costn  on  the  higher  scale  were  allowed  by  the 
rr.  8 — 4.  judge.  I/onter  v.  Oyler^  40  L.  J.  C.  P.  656.  In  an  action  on  a 
— ^  bill  of  exchange  in  the  Chauceiy  Division  which  involved  a  diffi- 
cult question  of  partnenhip  law,  costs  on  the  higher  scale  were 
allowed  by  the  judge.  Pooieij  v.  Driver,  6  Ch.  D.  459,  M.  B.  In 
an  action  for  damages  to  try  a  right  to  a  church  in  which  an 
injunction  was  clainic<l,  coAte  on  the  higher  scale  were  refn:^. 
Dwke  of  Norfolk  v.  ArhiUhnot,  6  Q.  B.  D.  279.  See  also  R^ 
Sanderson^  7  Ch.  D.  176,  administration  action;  and  RogevM  v. 
Jonci,  7  Ch.  D.  345,  action  by  legatee  for  compensation. 

B.  3.  3.  Notwithstanding  these  Rules,  the  Court  or  Judge 

Court  or  may  in  any  case  direct  the  fees  set  forth  in  either  of  the 
iilfpt  dSer  ^^^  ^^^  columns  to  be  allowed  to  all  or  either  or  any  of 
scale.  the  parties,  and  as  to  all  or  any  part  of  the  costs. 

See  note  to  last  rule.  The  power  given  by  this  role  cannot  be 
delegated  by  the  judge  to  the  taxing  officer.  Qfrtieifu;  Floor  Co, 
V.  Tull,  27  W.  R.  273,  C.  A. 

B.  4.  4.  The  provisions  of  Order  LXIII.  in  the  first  schedule 

interpreta-  to  the  Supreme  Court  of  Judicature  Act,  1875,  shall  apply 
to™.'        to  these  Rules. 

See  ante,  p.  444. 


Bcheduie.  SCHEDULE  TO  THE  RULES  OF  THE  SUPREME 

COURT  (COSTS). 

An  Order  or  Rule  herein  referred  to  by  number  shall  mean  the 
Order  or  Rule  so  numbered  in  the  First  Schedule  to  the  Supreme 
Court  of  Judicature  Act,  1876. 

Writs,  Ac.  Writs,  Summokses,  and  Warrants. 

Lower  Scale.  Higher  Scale. 
{L     M.     d.        £     ff.     d. 

Writ  of  summons  for  the  com- 
mencement of  anj  action        -068        0134 

And  for  endorsement  of  claims, 
if  special       -        -        -        - 

Concurrent  writ  of  summons 

Renewal  of  a  writ  of  summons   - 

Notice  of  a  writ  for  service  in 
lieu  of  writ  out  of  jurisdiction 

Writ  of  inquiry         -        -        - 

Writ  of  mandiunus  or  injunction 

Or  per  folio      -        -        -        - 


0 

5 

0 

0 

5 

0 

0 

6 

8 

0 

6 

8 

0 

6 

8 

0 

6 

8 

0 

4 

0 

0 

5 

0 

1 

1 

0 

1 

1 

0 

0 

10 

0 

1 

1 

0 

0 

1 

4 

0 

1 

4 
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Lower  Scale.    Higher  Scale.  Sohednle. 
&     8,     d.        £     «.     rf. 


Writ  of  subpoena  ad  fcesbificandmn 

daces  tecum  -  -  -  -068  068 
And  if  more  than  four  f olios,  for 

each  folio  be  jond  four  -  -014  014 
Writ  or  writs  of   subpoena  ad 

testificandum  for  any  number 

of  persons  not  exceeding  three, 

and  the  same  for  every  addi- 
tional number  not  exceeding 

three 0    6    8        0    6    8 

Writ  of  distringas,  pursuant  to 

statute  5  Vict.  c.  8         -        -    0  13    4        0  13    4 

The  statute  intended  to  be  referred  to  is  6  Vict.  c.  5 :  see  0. 
XLVL,  r.  2,  anie,  p.  380. 

Writ  of  execution,  or  other  writ  to 

enforce  any  judgment  or  order  0  7  0  0  10  0 
And  if  more  than  four  folios,  for 

each  folio  beyond  four  -  -014  014 
Procuring  a  writ  of  execution  or 

notice  to  the  sherifP,  marked 

with  a  seal  of  renewal  -  -068  068 
Notice  thereof  to  serve  on  sheriff  0  4  0  0  6  0 
Any  writ  not   included  in  the 

above 070        0  10    0 

These  fees  include  all  endorse- 
ments and  copies,  or  praecipes, 

for  the  officer  sealing  them,  and 

attendances  to  issue  or  seal,  but 

not  the  Court  fees. 
Summons  to  attend  at  Judges'  # 

Chambers       --  -080        068 

Or  if  special,  at  taxing  officer's  * 

discretion,  not  exceeding 
Copy  for  the  Judge,when  required 
Or  per  folio      -        -        -        - 
Original  summons  for  proceedings 

in  Chambers  in  the  Chancery 

Division        -        -        -        -0  13    4        110 
And  attending  to  get  same  and  du- 
plicate sealed,  and  at  the  proper 

office  to  file  duplicate  and  get 

copies  for  service  stamped 
Copy  for  the  Judge    - 
Or  per  folio       -        -        -        , 


0     6     8 

1     1     0 

0    2    0 

0    2     0 

—^ 

0    0    4 

0  13    4 

0  13 

4 

0     2    0 

0    2 

0 

..« 

0    0 

4 
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Schedule.  Lower  Scale.    Higher  Scale. 

Endorsin,  same  and  copies  under    *    '"    "^       '    ^   '^ 

8th  rule  of  the  35th  of  the  Cou- 
solidated  General  Orders  of  the 
Court  of  Chancery  -        -        -    0    6    8        0     6    8 

For  this  rule,  see  Morgan,  p.  546,  ed.  4  ;  Dan.  Ch.  Pr.  p.  1052.  ed.  5. 
Senrices.&c  SERVICES,  NOTICES,  AND  DEMANDS. 

Service   of  any   writ,  summons, 

warrant,  interrogatories,  peti- 
tion, order,  notice,  or  demand 

on  a  party  who  has  not  entered 

an  appearance,  and  if  not  autho- 
rised to  be  served  by  post       -    0    5    0        0    5    0 
If  served  at  a  distance  of  more 

than  two  miles  from  the  nearest 

place  of  business,  or  office  of  the 

solicitor  serving  the  same,  for 

each  mile  beyond  such  two  miles 

therefrom      -        -        -        -    0     1    0        0     10 
Where  in  consequence  of  the  dis- 
tance of  the  party  to  be  served, 

it  is  proper  to  effect  such  service 

through  an  agent  (other  than 

the  London  agent),  for  corre- 
spondence in  aidition    -        -070        070 
Where  more  than  one  attendance 

is  necessary  to  eflPect  service,  or 

to  ground  an   application  for 

substituted  service,  such  further 

allowance  may  be  made  as  the 

taxing  officer  shall  think  fit. 
For  service  out  of  the  jurisdiction 

such  allowance  is  to  be  made  as 

the  taxing  officer  shall  think  fit. 
Service  where  an  appearance  has 

been  entered  on  the  solicitor  or 

party 0    2    6        0    2    6 

Or  if  authorised  to  be  served  by 

post 0    16        0     16 

Where  any  writ,  order,  and  notice, 

or  any  two  of  them,  have  to  be 

servea  together,  one  fee  only  for 

service  is  to  be  allowed. 
In  addition  to  the  above  fees,  the 
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Lower  Scale.    Higher  Scale,   gehednle. 


0     10 

0    2     0 

0    0    4 

0     0     4 

following  aUowanoes  arc  to  be 
made: — 

As  to  writs,  if  excseeding  two 
folios,  for  copy  for  service,  per 
folio  beyond  such  two     -        -004        004 

As  to  summons  to  attend  at  the 
Judges'  Chambers,  for  each  copy 
to  serve         -        -        -        - 

Or  per  folio       -        -        -        - 

As  to  notices  in  proceedings  to 
wind  up  companies,  for  prepar- 
ing or  filling  up  each  notice  to 
creditors  to  attend  and  receive 
debts,  and  to  contributories  to 
settle  list  of  contributories      -    0     1    0        0    10 

And  for  preparing  or  filling  up 
each  notice  to  contributories  to 
be  served  with  a  general  order 
for  a  call,  or  an  order  for  pay- 
ment of  a  call        -        -        -010        010 

And  for  drawing  notice  to  be 
served  on  contributories  or 
creditors  of  a  meeting,  per  folio    0    10        0    10 

For  each  copy  of  the  last-men- 
tioned notice  to  serve,  per  folio    0    0    4        0    0    4 

For  preparing  or  filling  up  for 
service  in  any  other  cause  or 
matter,  each  notice  to  creditors 
to  prove  claims,  and  each  notice 
that  cheques  may  be  received, 
specif  ji4  the  akoont  to  b^ 

.  received  for  principal  and  in- 
terest, and  costs,  if  any  -        -010        010 

For  preparing  notice  to  produce 

or  admit,  and  one  copy  -        -060        076 

If  special  or  necessarily  long,  such 
allowance  as  the  taxing  officer 
shallthink  proper,  not  exceed- 
ing per  folio  -        -        -        -008        014 

And  for  each  copy  beyond  the 
first,  such  allowance  as  the  tax- 
ing master  shall  think  proper, 
not  exceeding  per  folio   - 

For  preparing  notice  of  motion  - 

Or  per  folio      -        -        .        - 


0 

0    4 

0 

0    4 

0 

2     0 

0 

5    0 

0 

1     0 

0 

1    0 
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Behedole. 


-     0 


0      1      0 

0     0      4 


Copy  for  service  -  -  - 
Or  per  folio  -  -  -  - 
For  preparing^  any  necessary  or 

proper   notice,   not    otherwise 

provided  for  and  demand 
Or   if   special,    and    necessarily 

exceeding  three  folios,  for  pre- 

Earing  same,    for   each   folio 
eyond  three 
And  for  each  copy  for  service,  per 

folio  beyond  such  three  - 
Copies  for  service  of  interrc^a- 

tories    and  petitions,  and    of 

orders  with  necessary  notices 

(if  any)  to  accompany,  per  folio    0     0     4 
Except  as  otherwise  provided,  the 

allowance  for  services  include 

copies  for  service. 
Where  notice  of  filing  afiidavita 

is  required,  only  one  notice  is 

to  be  allowed  for  a  set  of  affi- 
davits filed,  or  which  ought  to 

be  filed  together. 
In  proceedings  to  wind  up  a  com- 
pany, the  usual  charges  relating 

to  printing  shall  be  allowed  in 

lieu  of  copies  for  service,  where 

the  fee  for  copies  would  exceed 

the  charges  for  printing,  and 

amount  to  more  than  £3. 
Where  any    appointment  is    or 

ought  to  be  adjourned,  service 

of  a  notice  of  the  adjournment 

or  next  appointment,  is  not  to 

be  allowed. 


Lower  Scale.    Higher  Salt. 

i, 

u 
4 


JL 

«. 

d. 

&   «. 

0 

1 

0 

0    1 
0    0 

0    1    6 


0    1    0 


0    0   4 


0    0    4 


Appear- 
ances. 


Appearances. 


Entering  any  appearance    - 
If  entered  at  one  time,  for  more 
than  one  person,  for  every  de- 
fendant beyond  the  first  - 
If  a  person  appearing  to  a  writ 
of  summons  to  recover   land 


0    6     8 


0    10 


0    6    8 


0    2    0 
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Lower  Scale.    Higher  Scale,  gehednle 
&     it,     d,         £     j».     d. 1 

limits  bis  defence  by  bis  memo- 
raadum  of  appearance,  in  addi- 
tion to  tbe  above    -        -        -    0    6    8        0    6    8 

Instructions.  inBtrac 

tluna. 

To  sue  or  defend  -  -  -  0  6  8  0  13  4 
For  statement  of  complaint  -0134  220 
Forstatement  or  fnrtber  statement 

of  defence     -        -        -        -    0    6    8        0  13    4 
For  counter-claim      -        -        -    0     6    8        0  13    4 
For  reply  by  plaintiff  when  de- 
fendant sets  up  a  counter-claim    0  13    4        110 
For  reply  or  further  reply  in  any 

other  case  by  plaintiff  or  other 

person^  with  or  without  joinder 

of  issue  -        -        -        -    0    6    8        0  13    4 

For  confession  of  defence  -        -068        0  13    4 
For  Joinder  of  issue  without  other 

matter  and  for  demurrer         -068        0134 
For  special  case,  special  petition, 

any  other  pleading  (not  being  a 

summons),  and  interrogatories 

for  examination  of  a  party  or 

witness  -        •        -        - 

To  amend  any  pleading 
For  affidavit  in  answer  to  inter- 
rogatories, and    other   special 

affidavits       -        -        .        - 
To  appeal  -        -        -        - 

To  add  parties  by  order  of  Court 

or  Judge        -        -        -        -    0    6    8        0  13    4 
For  counsel  to  advise  on  evidence 

when  the  evidence  in  chief  is 

to  be  taken  orally  -        -        - 
Or  not  to  exceed        .        -        - 
For  counsel  to  make  any  applica- 
tion to  a  Court  or  Juoge  where 

no  other  brief        .        -        - 
For  brief  on  motion  for  special 

injunction     -        -        -        - 
For  brief  on  hearing  or  trial  of 

action   upon    notice    of    trial 

K'ven,  wliether  such  trial  be 
sfore  a  Judge,  with  or  without 
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Sehftdvlft. 


Lower  Scale.    Higher  Scak. 


a  jury,  or  before  an  official  or 
special  referee,  or  on  trial  of  an 
issue  of  fact  before  a  Judge, 
commissioner,  or  referee,  or  on 
assessment  of  damages  - 

For  such  brief,  and  for  brief  on 
the  hearing  of  an  appeal  when 
witnesses  are  to  be  examined  or 
cross-examined,  such  fee  may 
be  allowed  as  the  taxing  officer 
shall  think  fit,  having  regard 
to  all  the  circumstances  of  the 
case,  and  to  other  allowances,  it 
any,  f  or  attendMices  on  witnesses 
and  procuring  evidence. 

The  fees  for  instructions  for  brief 
are  not  to  ap|)lv  to  a  hearing 
on  farther  consideration. 


£     «.      d. 


£ 


110 


2    2    0 


Drawing 
pleadings, 


0  10 

0 

1   1 

0 

0     1 

0 

0    1 

0     5 

0 

0  10 

0     1 

0 

0    1 

0    5 

0 

1   1 

0 

0     1 

0 

0    1 

0 

Drawing  Pleadings  and  other  Documents. 

Statement  of  claim    -        -        - 

Or  per  folio      -        -        -        - 

Statement  of  defence  - 

Or  per  folio      -        -        -        - 

Statement  of  defence  and  counter- 
claim     

Or  per  folio      -        -        -        - 

Reply,  with  or  without  joinder 
of  issue,  confession  of  defence, 
joinder  of  issue  without  other 
matter,  demurrer,  and  any  other 
pleading  (not  being  a  petition 
or  summons)  and  amendments 
of  any  pleading      -        -        - 

Or  per  folio      -        -        -        - 

Particulars,  breaches,  and  objec- 
tions, when  required,  and  one 
copy  to  deliver       -        -        - 

Or  such  amount  as  the  taxing 
officer  shall  think  fit,  not  ex- 
ceeding per  folio 

If  more  than  one  copv  to  be 
delivered,  for  each  other  copy 
per  folio        .        -        -        . 
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Lower  Scale.    Higher  Scale.  8<iSiediile. 
£.     *.     d,        &     M,    d, 

Special  case,  whether  original  or  in 
an  action,  affidavits  in  answer 
to  interrogatories  and  other 
special  affidavits,  special  peti- 
tions, and  interrogatories,  per 
folio 0     10        0    10 

Brief,  on  trial  or  hearing  of  canse, 
issne  of  fact,  assessment  of 
damages,  examination  of  wit- 
nesses, demurrer,  special  case 
and  petition  before  a  Court  or 
judge,  sheriff,  commissioner, 
referee,  examiner,  or  officer  of 
the  court,  when  necessary  and 
proper  in  addition  to  pleadings, 
including  necessary  and  proper 
observations,  per  folio    - 

Brief  on  application  to  add  parties 

Or  per  folio      -        -        -        - 

Brief  on  further  consideration,  per 
sheet  of  10  folios   -        -        -    0    6    8        0    6    8 

Accounts,  statements,  and  other 
documents  for  the  Judges' 
Chambers,  when  required,  and 
feir  copy  to  leave,  per  folio     -    0    0    8        0     14 

Advertisements  to  be  signed  by 
Judges'  clerk,  including  attend- 
ance therefor  -        -        -068        0  13     4 

Bill  of  costs  for  taxation,  in- 
cluding copy  for  the  taxing 
officer  [Pat  per  folio]     -        -    0    0    8        0    0    8 

Copies.  ^^p**** 

Of  pleadings,  briefs,  and  other 
documento  where  no  other  pro- 
vision is  made,  at  per  folio     -    C    G     4        0    0    4 

Where,  pursuant  to  Rules  of 
Court  any  pleading,  special 
case  or  petition  of  right,  or 
evidence  is  printed,  the  soli- 
citor of  the  party  printing  shall 
be  allowed  for  a  copy  for  the 
printer  (except  when  made  by 
the  officer  of  the  court),  at  per 
folio     -        -        -        -  0    0     4        0    0    4 
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Bditdiile.  Lower  Scale.   Higher  Scale. 
A    $,     d,        &    K  d. 

And  for  examining  the  proof  print, 

atperfolio    -        -        -        -    0    0    2        0    0   2 
And   for   printing  the   amount 

actually  and  properiy  paid  to 

the  prmter,  not  exceeding  per 

folio  (a)        -        -        -        -010        0    1   0 
And  in  addition  for  every    20 

beyond  the  first  20  copies,  at 

per  folio  (a)  -        -        -        -    0    0     1        0    0   1 
And  where  any  part  shall  properiy 

be  printed  in  a  foreign  lan- 
guage, or  as  a  fac-simile,  or  in 

any  unusual  or  special  manner, 

or  where  any  alteration  in  the 

document    being   printed    be- 
comes necessary  after  the  first 

proof,  such  fiiither  allowance 

shall  be  made  as  the  taxing 

ofiicer  shall  think  reasonable. 
These  allowances  are  to  include 

all  attendances  on  the  printer. 
The  solicitor  for  a  party  entitled 

to  take  printed  copies  shall  be 

allowed,  for  such  number  of 

copies  as  he  shall  necessarily  or 

properly  take,  the  amount  he 

shall  pay  therefor. 
In  addition  to  the  allowances  for 

printing    and    taking   printed 

copies  there  shall  be  allowed 

for  such  printed  copies  as  may 

be  necessary  or  proper  for  the 

following,   but  no  other  pur- 
poses (videlicet)  : — 
Of  any  pleading  for  delivery  to 

the  opposite  party,  or  filing  in 

default  of  appearance 
Of  any  special  case  for  filing 
Of  any  petition  of  right  for  pre- 
sentation, if  presented  in  print, 

(d)  By  R.  S.  C,  June,  1876,  r.  20,  these  provisions  are  altered 
as  foUows : — "  The  allowance  for  printing  a  document  not  exceed- 
ing ten  folios,  shall  be  10*.,  and,  in  addition,  for  eveiy  twenty 
beyond  the  first  twenty  copies  of  any  document  not  exceeding 


twenty-four  foUos,  2*.' 


J 
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Lower  Scale.    Higher  Scale.  MiAdate. 
&     a.     d,        £     *.     d. 

and   for  the   solicitor  of  the 

Treasury,  and  service  on  any 

^  party 

Of  any  pleading,  special  case,  or 

petition  of  right,  for  the  use  of 

the  Court  or  Judge 
Of  any  affidavit  to  be  sworn  to  in 

print 

And  of  any  pleading,  special  case, 

petition  of  right,  or  evidence 

for  the  use  of  counsel  in  Court, 

and  in  country  agency  causes 

when  proper  to  be  sent  as  a 

close  copy  for  the  use  of  the 

country  sohcitor,  at  p^r  folio  -    0    0    2        0    0    3 
Such    additional    allowances  for 

printed  copies  for  the  Court  or 

judge,  and  for  counsel,  are  not 

to  be  made  where  written  copies 

have  been  made  previously  to 

printing,  and  are  not  in  any 

caae  to    be  made  more  than 

once   in  the  progress   of   the 

cause. 
Close  copies,  whether  printed  or 

written,  are  not  to  be  allowed 

as  of  course,  but  the  allowance 

is  to  depend  on  the  propriety  of 

making  or  sending  the  copies, 

which  in  each  case  is  to   be 

shown  and  considered  by  the 

taxing  officer. 
Inserting    amendments      in     a 

printed  copy  of  any  pleading, 

special    case,    or    petition   of 

right,  when  not  reprinted        -    0     1     0        0    5    0 
Or  per  folio       -        -        -        -004        004 


Perusals.  Pemsaiji. 

Of  statement  of  complaint,  state- 
ment of  defence,  reply,  joinder 
of  issue,  demurrer,  and  other 
pleading  (not  being  a  petition 
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lehtdnle.  Lower  Scale.    Higher  Scale. 
&     9,     d,         £     *.   rf. 

or  summons)  by  the  solicitor  of 

the  party  to  whom  the  same 

are  deUvered  -        -        -    0    6    8        0  13    4 

Or  per  folio       ....         —  004 

Of    amendment    of    any    such 

pleading  in  writing        -        -068        068 
Or  per  folio       •-.-         —  004 

If  same  reprinted       -        -        -    0    6    8        0  13    4 
Or  pr  folio  of  amendment  -        -         —  0    0    4 

Of  interrogatories  to  be  answered 

by  a  party  by  his  solicitor       -068        0134 
Or  per  folio       ----         —  004 

Of  special  case  by  the  solicitor  of 

any  party  except  the  one  by 

whom  it  IS  prepared       -        -068        0  13    4 
Or  per  f oho       .---         —  004 

Of   copy  order  to  add  parties, 

notice    of    defendant's    claim 

agaiMt  any  person  not  a  party 

to  the  action  under  Order  XVI. , 

Rule  18  [anfo,  p.  240],  and  of 

defendant's   statement   of  de- 
fence and  counter  claim  served 

on  a  person  not  a  party  under 

Order  XXII.,  Rule  6   [anky 

p.  269],  by  the  solicitor  of  the 

party  served  therewith,  and  in 

these  several  cases  the  perusal 

of  the  plaintiff's  statement  of 

complaint  is  also  to  be  allowed 

unless  the  solicitor  has  been 

previously  allowed  such  perusal    0    6    8        0  13    4 
Or  per  folio      ----         —  004 

Of  notice  to  produce  and  notice 

to  admit  by  the  sohcitor  of  the 

party  served-        -        -        -068        0  18    4 
Of  affidavit  in  answer  to  interro- 
gatories by  the  sohcitor  of  the 

party  interrogating,    and    of 

other  special  affidavits  by  the 

solicitor  of  the  party  against 

whom  the  same  can  be  read, 

per  folio        -        -        -        .004        004 
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Attendances.  '  ^^^^*' 

Lower  Scale.    Higher  Scale.  Attend- 
£     *.     d.        £     #.    rf.*"^- 

To  obtain  consent  of  next  friend 
to  sne  in  his  name  -        -        -068        0  13    4 

To  deliver  or  file  any  pleading 
(not  being  a  petition  or  sum- 
mons) and  a  special  case         -    0    3    4        0    6    8 

To  inspect,  or  produce  for  inspec- 
tion, documents  pursuant  to  a 
notice  to  admit      ... 

Or  per  hour      -        -        -        - 

To  examine  and  sign  admissions 

To  inspect,  or  produce  for  inspec- 
tion, documents  referred  to  in 
any  pleading  or  affidavit,  pur- 
suant to  notice  under  Order 
XXXI.,  Rule  14  [ante,  p.  800]    0    6    8        0    6    8 

Or  per  hour      -        -        .        -068        068 

To  obtain  or  give  any  necessary 
or  proper  consent  -        -,       -068        068 

To  obtidn  an  appointment  to 
examine  witnesses  -        -        -068        068 

On     examination     of   witnesses 

before  any  examiner,  commis- 
sioner, officer,  or  other  person  018  4  013  4 
Or  according   to  circumstances, 

not  to  exceed  -  -  -220  220 
Or  if  without  counsel,    not   to 

exceed —  880 

On  deponents  being  sworn,  or  by 

a  solicitor  or  his  clerk  to  be 

sworn,  to  an  affidavit  in  answer 

to    interrogatories    or    other 

special  affi<£ivit  -  -  -068  068 
On  a  summons  at  Judges'  Cham- 
bers       068        068 

Or  according   to    circumstances 

not  to  exceed  -  -  -110  110 
In   the    Chancery  Division,  all 

allowances  for  attending  at  the 

Judges'  Chambers  are  to  be  by 

the   Judge  or  chief  derk  as 

heretofore* 
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Sehadnla.  Lower  Scale.  Higher  Scale. 

' £     $,     d,        £     s.    d. 

To  file  chief  clerks'  and  taxing 
masters'  certificates,  and    get 
copy  marked  as  an  office  copy    0    6    8        0     6    8 
On  counsel  with  brief  or  other 
papers — 

If  counsel's  fee  one  guinea  -    0    3    4        0     6    8 
If    more    and    under    five 

guineas  -  -  -  -068  068 
If  five  guineas  and  under  20 

guineas  -  -  -  -  0  6  8  0  13  4 
If  20  guineas  -  -  -  0  18  4  110 
If  40  guineas  or  more         -         —  2    2    0 

On    consultation    or    conference 

\vith  counsel  -        -        -        -    0  13    4        0  18    4 
To    enter   or  set  down  action, 
demurrer,    special     case,      or 
appeal,  for  heiiring  or  trial 
In  Court  on  motion  of  course  and 

on  counsel  and  for  order  * 
To  present  petition  for  order  of 

course  and  for  order 

In  Court  on  every  sjxicial  motion 

each  day        -        -        -        - 

On  same  when  heai*d  each  day    - 

Or  according  to  circumstances    - 

On   demurrer,    special    case,   or 

special  petition,  or  application 

adjourned   from   the    Judges' 

Chambers,  when  in  the  special 

Eaper  for  the  day,  or  likely  to 
e  heard        -        -        -        -    0    6    8        0  10    0 

On  same  when  heard  -        -        -0  18    4        110 

Or  according  to  circumstances, 
not  to  exceed         -        -        -110        220 

On  hearing  or  trial  of  any  cause, 
or  matter,  or  issue  of  fact,  in 
London  or  Middlesex,  or  the 
town  where  the  solicitor  resides 
or  carries  on  business,  whether 
before  a  Judge  with  or  without 
a  jury,  or  commissioner,  or  re- 
feree, or  on  assessment  of  dam- 
ages, when  in  the  paper  - 

When  heard  or  tried  -        -        - 

Or  according  to  circumstances    •> 
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Lower  Scale    Higher  Scale.  Seliednle. 
£     8,     d.        £     *.    d.  

When  not  in  London  or  Middle- 
sex, nor  in  the  town  where  the 
solicitor  resides  or  carries  on 
business,  for  each  day  (except 
Sundays)  he  is  necessarily  ab- 
sent       220        330 

And  expenses  (besides  actual  rea- 
sonable travelUng  expenses) 
each  day,  including  Sundays  -     1     1     0        110 

Or  if  the  solicitor  has  to  attend  on 
more  than  one  trial  or  assess- 
ment at  the  same  time  and 
place,  in  each  case  -        -        -110        1116 

The  expenses  in  such  case  to  be 
rateably  divided. 

To  hear  judgment  when  same  ad- 
journed        -        -        -        -    0     6     8        0  13    4 

Or  according  to  circumstances    -    0  13    4        110 

To  deliver  papers  (when  required) 
for  the  use  of  a  judge  prior  to 
a  hearing       -        -        -        -068        068 

If  more  than  one  judge      -        -0134        0  13    4 

On  taxation  of  a  bill  of  costs      -    0    6    8        0    6    8 

Or   according   to  circumstances, 

not  to  exceed         -        -        -220        220 

In  causes  for  purposes  within  the 
cognizance  of  the  Court  of 
C^nceiy  before  the  Act  passed, 
such  further  fee  as  the  taxing 
officer  may  think  fit,  not  ex- 
ceeding the  allowances  hereto- 
fore made. 

To  obtain  or  give  an  undertaking 
to  appear      -        -        -        -068        068 

To  present  a  special  petition,  and 

for  same  answered  -        -        -068        068 

On  printer  to  insert  advertisement 

in  Gazette     -        -        -        -068        068 

On  printer  to  insert  same  in  other 
papers,  each  printer        -        -        —  0    6    8 

Or  every  two    -        -        -        -068  — 

On  registrar  to  certify  that  a 
cause  set  down  is  settled,  or  for 
any  reason  not  to  come  into  the 
paper  for  hearing  -        -        -0G8        068 


624  RULES — COSTS. 

Schedule.  Lower  Scale.    Higher  Scale. 
£,     g.     d.         £     #.    rf. 

For    an    order    drawn     up    by 

chief  clerk,  and  to  get  same 

entered  -        -        -        -068        068 

On  counsel  to  procure  certificate 

that  cause  proper  to  be  heard 

as  a  short  cause,  and  on  regis- 
trar to  mark  same  -  -068  068 
To  mark  conveyancing  cotmsel  or 

taxing  master  -  -  -068  068 
For  preparing  and  drawing  up  an 

order  made  at  chambers  in  pro- 
ceedings to  wind-up  a  company 

and  attending  for  same,  and  to 

get  same  entered  -  -  -0  13  4  0  18  4 
And  for  engrossing  every  such 

order,  per  folio  -  -  -004  004 
Note. — An  order  of  course 

means  an  order  on  an  ex  parte 

application,  and   to   which    a 

Earty  is  entitled  as  of  right  on 
is  own  statement  and  at  his 
own  risk. 


Oaths  and  OaTHS  AND  EXHIBITS, 

exlilbits. 

Commissioners  to  take  oaths  or 
affidavits.  For  every  oath,  de- 
claration, affirmation,  or  attes- 
tation upon  honour  in  London 
or  the  country        -        -        -016        016 

The  solicitor  for  preparing  each 
exhibit  in   town  or  country  -    0     1     0        0     10 

The  conmiissioner  for  marking 
each  exhibit  -        -        -        -010        010 


Term  fees.  TeRM  FeES. 

For  every  term  commencing  on 
the  day  the  sittings  in  London 
and  Middlesex  of  the  High 
Court  of  Justice  commence, 
and  terminating  on  the  day  pre- 
ceeding  the  next  such  sittings, 
in  which  a  proceeding  in  the 
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6^5 


Lower  Scale.  Higher  Scale.   Soliediile. 


cause  or  matter,  by  or  affecting 
the  party  other  tliau  the 
issuing  and  serving  the  writ  of 
summons,  shall  take  place 

And  further,  in  country  agency 
causes  or  matters,  for  letters    - 

Where  no  proceeding  in  the  cause 
or  matter  is  taken  which  carries 
a  term  fee,  a  charge  for  letters 
may  be  allowed  if  the  circum- 
stances require  it. 

In  addition  to  the  above  an 
allowance  is  to  be  made  for  the 
necessary  expense  of  postages, 
carriage  and  transmission  of 
documents. 


9, 


0  15     0 


0     G     0 


£    s,     d. 


0  15     0 


0     C     0 


Special  Allowances  and  General  Provisions. 

1.  As  to  writs  of  summons  rec^uiring  special  indorse-     special 
ment,  original  special  cases,  pleadings  and  affida\its  in     ailow- 
answer  to  interrogatories,   and  other  special  affidavits,     anoea. 
when  the  higher  scale  is  applicable,  the  taxing  officer  may,  ^["^ 

ill  lieu  of  the  allowances  for  instructions  and  preparing  or  prepilration 
dra\^ing,  make  such  allowance  for  work,  labour,  and  ex-  oi  special 
penses  in  or  about  the  preparation  of  such  documents  as  **°*^^*°**"^' 
ill  his  discretion  he  may  think  proper. 

2.  As  to  drawing  any  pleading  or  other  document,  the  |^  j^ 
fees  allowed  shall  include  any  copy  made  for  the  use  of  copy  of  do-. 
the  solicitor,  agent,  or  client,  or  for  counsel  to  settle. 


cuiaent  for 
use. 


3.  As  to  instructions  to  sue  or  defend,  when  the  higher  ^  ^ 
scale  is  applicable,  if  in  consequence  of  the  instructions  ingtructiong 
being  taken  separately  from  more  than  three  pjersons  (not  ^T^^^^ 
being  co-partners)  the  taxing  officer  shall  consider  the  fee 

above  provided  inadequate,  he  may  make  such  further 
allowance  as  he  shall  in  his  discretion  consider  reasonable. 

4.  As  to  affidavits,  when  there  are  several  deponents  to  ^  ^ 
be  sworn,  or  it  is  necessary  for  the  purpose  of  an  affidavit  Affldaviti. 
being  sworn  to  go  to  a  distance,  or  to  employ  an  agent, 

E  E 
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Speoiai    such  reasonable  allowance  may  be  made  as  the  taxing 

^^^'    'officer  in  his  discretion  may  think  fit. 
anoes. 

£  5  5.  The  allowances  for  instructions  and  drawing  an  affi- 

Attemianccs  davit  in  answcT  to  interrogatories  and  other  special  affi- 
*m!u*vit8      <^*^'^ts>  *^^d  attending  the  deponent  to  be  sworn,  include 
all  attendances  on  the  deponent  to  settle  and  read  o^ier. 

B.  6.  C.  As  to  delivery  of  pleadings,  services,  and  notices, 

aervices.      the  fces  are  not  to  be  allowed  when  the  same  soUcitor  e 

for  both  parties,  unless  it  be  necessary  for  the  purpose  ••f 

making  an  affidavit  of  service. 

B.  7.  7.  As  to  peinisals  the  fees  are  not  to  apply  where  tbf 

rerosaiK.      Same  solicitor  is  for  both  parties. 

B.  8.  8.  As  to  evidence,  such  just  and  reasonable  charges  a&il 

Evitieiice.     expeuscs  as  appear  to  have  been  properly  incurred  in  pn*- 

curiug  endence,  and  the  attendance  of  witnesses,  are  t«^ 

be  allowed. 

As  to  fees  paid  to  surveyore  who  reiwrted  and  qualified  tbeia- 
selvea  for  examinntion  as  witnesses,  see  Macklry  v.  CTtillimyM^rti. 
2  C,  P.  I).  278.  The  taxing  officer  is  no  longer  bound  by  the  oM 
scales  or  rules.  He  must  exercise  his  discretion  on  the  matie> 
which  fall  under  this  rule.     Ttimhull  v.  Jaiuon,  3  C.  P.  D.,  2«»4 

B.  9.  9.  As  to  agency  correspondence,  in   country  a^ncy 

Agency  cur-  causcs  and  matters,  if  it  be  shown  to  the  satisfaction  of 

^)ce.'"'^*       the  taxing  officer  that  such  correspondence   has  been 

special  and  extensive,  he  is  to  be  at  liberty  to  make  snch 

special  allowance  in  respect  thereof  as  in  his  discretion  he 

may  think  proper. 

B.  10.  10.  As  to  attendances  at  the  Judges'  Chainbera,  whenr. 

Attemiances  from  the  length  of  the  attendance,  or  from  the  difficulty 
chimbers.  of  the  casc,  the  judge  or  master  shall  think  the  highest  «f 
the  above  fees  an  insufficient  remimeration  for  the  service 
performed,  or  where  the  preparation  of  the  case  or  matter 
to  lay  it  before  the  judge  or  master  in  chambers,  or  on  a 
summons,  shall  have  required  skill  and  labour  for  whidi 
no  fee  has  been  allowed,  the  judge  or  master  may  allov 
such  fee  in  lieu  of  the  fee  of  1/.  \s.  above  provided  n»:< 
exceeding  2/.  2s.,  or  where  the  higher  scale  is  applicaMo 
8/.  8«.,  or  in  proceedings  to  wind  up  a  company  5/.  5-v 
as  m  his  discretion  he  may  think  fit;  and  where  tbt 
preparation  of  the  case  or  matter  to  lay  it  before  a  judgv 
at  chambers  on  a  simimons  shall  have  required  and  lu* 
ceived  from  the  soUcitor  such  extraordinary  skill  and 
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labour  as  materially  to  conduce  to  the  satisfactory  aud    Special 
speedy  disposal  of  the  business,  and  therefore  shall  appear    *llov- 
to  the  judge  to  deserve  higher  remuneration  than  the  __^*1**:_ 
ordinary  fees,  the  judge  may  allow  to  the  solicitor  by  a 
memorandum  in  writing  expressly  made  for  that  purpose 
and  signed  by  the  judge,  specifying  distinctly  the  gix)unds 
of  such  allowance,  such  fee,  not  exceeding  10  guineas,  as 
iu  his  discretion  he  may  think  fit,  instead  of  the  above 
fees  of  2/.  23,,  Si  Ss.,  and  5/.  5«. 

See  before  Morgan,  Appx.  xUi,  ed.  4. 

11.  As  to  attendances  at  the  Judges'  Chambers,  where  B.  11. 
by  reason  of  the  non-attendance  of  any  party  (and  it  is  ^ttemilnre 
not  considered  expedient  to  proceed  ex  parte),  or  where  by  at  chamwra. 
reason  of  the  neglect  of  any  party  in  not  being  prepared 

with  any  proper  evidence,  account,  or  other  proceeding, 
the  attendance  is  adjourned  without  any  useful  progress 
being  made,  the  judge  may  order  such  an  amount  of  costs 
(if  any)  as  he  shall  think  reasonable  to  be  paid  to  the 
party  attending  by  the  party  so  absent  or  neglectful,  or 
by  his  solicitor  personally ;  and  the  party  so  absent  or 
neglectful  is  not  to  be  allowed  any  fee  as  against  any  other 
T>arty,  or  any  estate  or  fund  in  which  any  other  party  is 
interested. 

This  is  founded  on  Chan.  Cons.  Ord.  XL.,  r.  81  ;  Morgan,  590. 
See  Simmonn  v.  Stm^rr^  14  Gh.  D.  154,  as  to  abortive  garnishee 
summonses. 

12.  A  folio  is  to  comprise  72  words,  eveiy  figure  com-  B.  12. 
prised  in  a  column  being  counted  as  one  word.  Length  of « 

'  ^  folio. 

And  see  Oixl.  as  to  Court  Fees  of  Oct.  1876,  r.  Ifjwsff  p.  638. 

13.  Such  costs  of  procuring  the  advice  of  counsel  on  B.  18. 
the  pleadings,  evidence,  and  proceedings  in  any  cause  or  consulting 
matter  as  the  taxing  officer  shall  in  his  discretion  think  *^"^"*''^- 
just  and  reasonable,  and  of  procuring  counsel  to  settle 

such  pleadings  and  specia  affidavits  as  the  taxing  officer 
shall  in  his  disfjretion  think  proper  to  be  settled  by  couu- 
seh  are  to  be  allowed  ;  but  as  to  affidavits  a  separate  fee 
is  not  to  be  allowed  for  each  affidavit,  but  one  fee  for  all 
the  affidavits  proper  to  be  so  settled,  which  are  or  ought 
to  be  filed  at  the  same  time. 

See  before  Chan.  Cons.  Ord.  XL.,  r.  1 7  ;  Moigan,  585. 

14.  As  to  counsel  attending  at  Judges'  Chambers,  no  B.  14. 

E  K  2  Attendance 
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Spoeial    costs  thereof  shall  in  any  case  be  allowed,  unless  the  judge 
•^•^-    certifies  it  to  be  a  proijer  case  for  counsel  to  attend. 

~  ,  ^      This  is  taken  from  Chan.  Cons.  OrrL  XL.,  r.  29  :  Morgan.  589. 
of  counsel  at 

chaiul)eni. 

]a.  15.  15.  As  to  inspection  of  d(x?uments  under  Order  XXXI., 

insiK^cUon    Rule  14,  uo  allowance  is  to  be  made  for  any  notice  or 

mente.^*      iuspectiou,  uuless  it  is  shown  to  the  satisfaction  of  the 

taxinj^  officer  that  there  were  o^ood  and  sufficient  reasons 

for  giving  such  notice  and  making  such  inspection. 

See  R.  S.  C„  O.  XXXL,  r.  14,  ante,  p.  300,  and  see  Broirmx. 
ScH-t'liyC.A.  1(5  Ch.  D.  517. 

B.  16.  ic.  As  to  taking  copies  of  documents  in  possession  of 

Copies  of      another  party,  or  extracts  therefrom  under  Rules  of  Court 

iiipoBseasion  or  any  special  order,  the  party  entitled  to  take  the  copy 

J*^*"!'^^**"     or  extract  is  to  pay  the  solicitor  of  the  party  producing 

the  document  for  such  copy  or  extract  as  he  may,  by 

writing,  require,  at  the  rate  of  4rd.  per  folio  ;  and  if  the 

solicitor  of  the  party  producing  the  document  refuses  or 

neglects  to  supply  the  same,  the  solicitor  requiring  the 

copy  or  extract  is  to  be  at  liberty  to  make  it,  and  the 

solicitor  for  the  party  producing  is  not  to  be  entitled  to 

any  fee  in  respect  thereof. 

For  the  former  practice  in  Cliancery,  sec  Dan.  Ch.  Pr.  1696.  ed,  5. 

17.  Where  a  petition  in  any  cause  or  matter  assigned  to 
the  Chancery  Division  is  served,  and  notice  is  given  to  the 
party  served  that  in  case  of  his  appearance  in  Court  his 
costs  will  be  objected  to,  and  accompanied  by  a  tender  of 
costs  for  perusing  the  same,  the  amount  to  be  tendered 
shall  be  2/.  2s.  The  party  making  such  payment  shall  be 
allowed  the  same  in  his  costs,  provided  such  sernce  was 
propr,  but  not  otherwise  ;  but  this  order  is  without  pre- 
judice to  the  rights  of  either  party  to  costs,  or  to  object  to 
costs  where  no  such  tender  is  made,  or  where  the  Court  or 
judge  shall  consider  the  party  entitled,  notwithstanding 
such  notice  or  tender  to  appear  in  Gom-t.  In  any  other 
case  in  which  a  solicitor  of  a  party  sers'cd  necessarily  or 
properly  .peruses  any  such  petition  \nthout  appeariu 
thereon  he  is  to  be  allowed  a  fee  not  exceeding  2L  2«. 


B.  17. 

Tender  of 
coatii  on 
Hervlce  of 
petition. 


Perusing 

without 

appearing. 


cr 


E.  18.  18.  The  Court  or  Judge  may,  at  the  hearing  of  any 

DisaUow-  cause  or  matter,  or  upon  any  application  or  procedure  in 
If  unneces**  ^"7  causc  or  matter  in  Court  or  at  cliambers,  and  whether 
wiry  pro-  the  samc  is  objected  to  or  not,  direct  the  costs  of  any 
pleading,    affidavit,  evidence,  notice    to    cross-examine 


ceeiling. 
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witnesses,  account,  statement,  or  other  proceeding,  or  any  Special 
part  thereof,  which  is  improper,  unnecessaiy,  or  contains  *llow- 
unneceasary  matter,  or  is  of  unnecessary  length,  to  be  *'^^**' 
disallowed,  or  may  direct  the  taxing  officer  to  look  into  the 
same  and  to  disallow  the  costs  thereof,  or  of  such  part  there- 
of as  he  shall  find  to  be  improper,  unnecessaiy,  or  to  con- 
tain unnecessary  matter,  or  to  be  of  unnecessary  length  ; 
and  in  such  case  the  party  whose  costs  are  so  disallowed 
shall  pay  the  costs  occasioned  to  the  other  parties  by  such 
unnecessaiy  proceeding,  matter,  or  length ;  and  in  any 
case  where  such  question  shall  not  have  been  raised 
before  and  dealt  with  by  the  Court  or  Judge,  the  taxing 
officer  may  look  into  the  same  (and,  as  to  evidence, 
although  the  same  may  be  entered  as  read  in  any  decree 
or  order)  for  the  purpose  aforesaid,  and  thereupon  the 
same  consequences  shall  ensue  as  if  he  had  been  specially 
du'ected  to  do  so. 

This  rule  is  founded  on  Chan.  Cons.  Ortl.  XL.,  rr.  9,  10 ;  Morgan 
r^Sl,  582.  See  rule  29,  po*f,  j).  632,  and  note  thereto ;  as  to  the  duty 
of  the  taxing  officer  under  this  rule  see  lie  WormesUfyt  39  L.  T. 
85  M.R. 

19.  In  any  case  in  which,  under  the  preceding  ruleB.  19. 
No.  18,  or  any  other  rule  of  Court,  or  by  the  order  or  ^^^^^^ 
direction  of  a  Court  or  Judge,  or  otherwise,  a  party  en-  *^"' 
titled  to  receive  costs  is  liable  to  pay  costs  to  any  other 
party,  the  taxing  officer  may  tax  the  costs  such  party  is 
so  liable  to  pay,  and  may  adjust  the  same  by  way  of  de- 
duction or  set-off,  or  may,  if  he  shall  think  fit,  delay  the 
allowance  of  the  costs  such  party  is  entitled  to  receive 
until  he  his  paid  or  tendered  the  costs  he  is  liable  to  pay ; 
or  such  officer  may  allow  or  certify  the  costs  to  be  paid, 
and  the  same  may  be  recovered  by  the  party  entitled 
thereto  in  the  same  manner  as  costs  ordered  to  be  paid 
may  be  recovered. 

This  rule  does  not  apply  to  different  actions  between  the  same 
parties,  but  only  to  costs  incurred  in  the  same  action  or  pn)cced- 
iiifr :  Barlt/fr  v.  JIemmi?ifff  5  Q.  B.  D.,  609  C.  A.  A  change  of  soli- 
citor is  immaterial  if  the  costs  be  incurred  in  the  same  proceeding. 
Jfobarh  v.  Buee,  8  Ch.  D.  198.  See  Pnngle  v.  frhaff,  10  Ch.  D. 
(>76,  as  to  setting  off  a  debt  against  taxed  costs,  and  the  solicitor's 
lien  for  costs. 

20.  Where  in  the  Chancery  Division  any  question  as  B.  20. 
to  any  costs  is  under  the  preceding  rule  18  dealt  with  at  Note  i»y 
chambers,  the  chief  clerk  is  to  make  a  note  thereof,  and  of  df«?  ^ 
state  the  same  on  his  allowance  of  the  fees  for  attendances  allowance. 
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Special    at  chambers,  or  otherwise  as  may  be  convenient  for  the 
*^®^-    information  of  the  taxing  officer. 


anoes. 


appear- 
aiicir  at 
chaiuliers. 


R.21.  21.  Where  any  party  appears  upon  any  applicatioo  or 

Unneceaaorj'  proceediuj^  in  Court  or  at  chaml)er8,  in  which  he  is  not 
interestedj  or  upon  which,  according  to  the  practice  of 
the  Court,  he  ought  not  to  attend,  he  is  not  to  be  allowed 
any  costs  of  such  appearance  unless  the  Court  or  Judge 
shall  expressly  direct  such  costs  to  be  allowed. 

Sec  before  Chan.  Cons.  Ord.  XL.,  r.  28  ;  Morgan,  689. 

'f'xtfminn  of      ^--  ^*  ^^  applkatimis  to  extend  the  time  for  taking  any 
^,x  r»wton  o  j^j,^^^p^j.-^^  limited  by  Rules  of  Court  {subject  to  any  special 

order  as  to  the  costs  of  and  occasioned  by  any  such  applira- 
tio7i),  the  costs  of  ofie  application  are,  mthoui  special  order, 
to  be  allowed  as  costs  in  the  cause  or  matter^  but  {unleu 
specially  ordo'ed)  no  costs  are  to  be  allowed  of  any  further 
application  to  the  jxirty  making  the  same  as  against  any 
other  party,  or  any  estate  or  fund  in  which  any  other  party 
is  interested. 

This  rule  is  annulled  by  rule  65  of  R.  S.  C,  Apnl,  1880,  which  is 

as  follows : — 


Kxtensioii 
of  time. 


B  28. 

General 
powers  of 
taxing 
officers. 


22a.  "  Rule  22  in  the  schedule  to  the  additional  Rules  of 
the  Supreme  Court  (Costs)  is  hereby  annulled.  The  costs 
of  an  application  to  extend  the  time  for  taking  any  pro- 
ceeding shall,  in  the  absence  of  an  order  by  the  Court  or 
a  Judge  directing  by  whom  they  are  to  be  paid,  be  in  the 
discretion  of  the  taxing  master." 

23.  Tlie  taxing  officers  of  the  Supreme  Court,  or  of  any 
division  thereof,  shall,  for  the  purpose  of  any  proceeding 
before  them,  have  power  and  authority  to  administer 
oaths,  and  shall,  in  relation  to  the  taxation  of  costs,  per- 
fonn  all  such  duties  as  have  heretofore  been  jwrfonncd 
by  any  of  the  masters,  taxing  masters,  registrars,  or  other 
officers  of  auy  of  the  courts  whose  jurisdiction  is  by  the 
Act  transferred  to  the  High  Court  of  Justice  or  Court  of 
Appeal,  and  shall,  in  respect  thereof,  have  such  powers 
and  authorities  as  previous  to  the  commencement  of  the 
Act  were  vested  in  any  of  such  officers,  including  examin- 
ing witnesses,  directing  production  of  books,  papers^  and 
documents,  making  separate  certificates  or  allocators, 
requiring  any  party  to  oe  represented  by  a  separate  soli- 
citor, and  to  direct  and  adopt  all  such  other  proceedings 
as  could  be  directed  and  adopted  by  any  such  officer  cu 
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refereuces  for  the  taxation  of  costs,  and  taking   acconnta  Special 

of  what  is  due  in  respect  of  such  costs,  and  such  other  »Uow- 

accouuts  connected  therewith  as  may  be  directed  by  the  *°^**'  _ 
Court  or  a  Judge. 

See  before  Chan.  Cons.  Ord.  XL.,  r.  1 ;  Morgan,  576. 

24.  The  taxing  officer  shall  have  authority  to  arrange  B.  24. 
and  direct  what  parties  are  to  attend  before  him  on  the  l^^*  ^ 
taxation  of  costs  to  be  borne  by  a  fund  or  estate,  and  to  taxatioim. 
disallow  the  costs  of  any  party  whose  attendance  such 
officer  shall  in  his  discretion  consider  unnecessary  in  con- 
setpience  of  the  interest  of  such  party  in  such  fund  or 
estate  being  small  or  remote,  or  sufficiently  protected  by 

other  parties  interested. 

25.  When  any    party    entitled   to    costs    refuses  or  E.  20. 
neglect*  to  bring  in  his  costs  for  taxation,  or  to  procure  Neglect  to 
the  same  to  be  taxed,  and  thereby  prejudices  any  other  tax  wjsts!' 
party,  the  taxing  officer  shall  be  at  liberty  to  certify  the 

costs  of  the  other  parties,  and  certify  such  refusal  or 
neglect,  or  may  allow  such  party  refusing  or  neglecting  a 
nominal  or  other  sum  for  such  costs,  so  as  to  prevent  any 
other  party  being  prejudiced  by  such  refusal  or  neglect. 

20.  As  to  costs  to  be  paid  or  borne  by  another  party,  B.  26. 
no  costs  are  to  Ixj  allowed  which  do  not  appear  to  the  Taxations 
taxing  officer  to  have  been  necessary  or  proper  for  the  JlSityand 
attainment  of  justice  or  defending  the  rights  of  the  party,  i^^y. 
or  which  appear  to  the  taxing  officer  to  have  been  in- 
curred tlirough  over-caution,  negligence,  or  mistake,  or 
merely  at  the  desire  of  the  party. 

See  bcforc  Chan.  Cons.  Ord.  XL.,  r.  .32  ;  Mor^ran,  590. 

See  Simmotut  v.  Storrr,  14  Ch.  D.  154,  as  to  abortive  garnishee 
summonses.  As  to  costs  incurred  after  oifer  to  settle,  I'ritz  v. 
Jlobton,  14  Ch.  D.  542 ;  Trotter  v.  Maelran,  13  Ch.  D.  674. 

27.  As  to  any  work  and  labour  properly  performed  and  e.  27. 
not  herein  provided  for,  and  in  respect  of  which  fees  have  Work  and 
heretofore  been  aJlowed,  the  same  or  similar  fees  are  to  IjiSuaiy"* 
be  allowed  for  such  work  and  labour  as  have  heretofore  i>rovidedfor. 
been  allowed. 

Sec  note  to  r.  id^jfost,  p.  C32. 

28.  The  rules,  orders,  and  practice  of  any  Court  whose  B.  28. 
jurisdiction  is  transferred  to  the  High  Court  of  Justice  Anpiication 
or  Court  of  Appeal,  relating  to  costs,  and  the  allowance  'Aum?"*" 
of  the  fees  of  solicitors  and  attorneys,  and  the  taxation  of  ''J^Jf^jJ"** 
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costs,  existing  prior  to  the  commencement  of  the  Act, 
shall,  in  so  far  as  they  are  not  inconsistent  with  the  Act 
and  the  Rules  of  Court  in  pursuance  thereof,  remain  in 
foix^c  and  be  apphcable  to  costs  of  the  same  or  analogons 
proceedings,  and  to  the  allowance  of  the  fees  of  solicitors 
of  the  Supreme  Court  and  the  taxation  of  costs  in  the 
High  Court  of  Justice  and  Court  of  Appeal. 

Sec  Pringle  v.  Oloiuf,  10  Ch.  D.  676. 

29.  As  to  all  fees  or  allowances  which  are  discretionaiy, 
the  same  are,  unless  otherwise  pro\nded,  to  be  allowed  at 
the  discretion  of  the  taxing  officer,  who,  in  the  exercise 
of  such  discretion,  is  to  take  into  consideration  the  other 
fees  and  allowances  to  the  solicitor  and  counsel,  if  anv, 
in  respect  of  the  work  to  which  any  such  allowanee 
applies,  the  nature  and  importance  of  the  cause  or 
matter,  the  amount  involved,  the  interest  of  the  parties, 
the  fund  or  persons  to  bear  the  costs,  the  general  con- 
duct and  costs  of  the  proceedings,  and  all  other  circum- 
stances. 

A  direction  to  tax  does  not  prcTcnt  the  taxing  master  from  dis- 
allowing all  costs  if  in  his  opinion  none  are  due :  SimmomM  t. 
Stor(n'y  14  Ch.  D.  154. 

As  to  retainers  and  refreshers  in  Admiralty  cases,  see  J7te  Xtrraj 
5  P.  D.  118.  As  to  refreshers  in  cases  in  the  Chancery  and 
Common  Law  Divisions,  see  Uarrhon  v.  WMrinQ,  11  Ch.  D.  206. 
M.B.  As  to  costs  of  third  counsel,  Mason  v.  Brrntini,  42  L.  T. 
726 ;  Kirhrood  v.  WeMer,  9  Ch.  D.  239 ;  Wigman  v.  Coreormnj 
41  L.  T.  792.  As  to  shorthand  notas,  ibid. ;  Tkarley*9  Cattle  Tpffd 
Ch.  V.  Mcumm,  41  L.  T.  543;  Kirkwood  v.  Wrhtter,  9  Ch.  D.  239; 
M'atiton  v.  (ireat  WeMtet'n  Ifailway.  6  Q.  B.  D.  163  ;  J>a  OnueT' 
rancy  Jioard  v.  Butler,  V.  C.  M.  12  Ch.  D.  383  ;  MarcutT,  General 
Steam  JS'arigatUm  Co.,  35  L.  T.  353  C.  A.  As  to  costs  of  short- 
hand notes  used  in  the  Court  of  Appeal,  see  ffill  v.  M^tropclitam 
Aitylums  Board,  49  L.  J.,  Q.  B.,  668  C.  A.;  in  Be  BwAe^ts  of 
Westmiwtter  Silver  Lead  Ore  Ok,  10  Ch.  D.  307  C.  A. ;  A4tkin>rih 
V.  Ontram,  9  Ch.  D.,  483  C.  A.  As  to  costs  of  shorthand  notes  at  a 
reference.  Wells  v.  MitcJiam  6a»  Co.,  4  Ex.  D.  1.  It  is  not  com- 
petent to  a  registrar  on  taxation  to  enter  into  the  question  of  dis- 
allowance of  costs  by  reason  of  negligence  of  the  solicitor :  the 
"  Pava  de  Bositio,''  3  P.  D.  160  ;  as  to  mortgagees'  costs,  see  U'ade 
y.  Ttu)mas,  17  Ch.  D.  348  M.B. ;  as  to  apportionment  of  costs,  see 
Sparrow  y.  Hill,  Q.  B.  D.  362,  44  L.  T.  146  ;  as  to  the  costs  of  a 
country  solicitor  attending  appeal,  see  In  re  Pottter,  8  Ch.  D.  598. 


B.  30.  30.  Any  party  who  may  be  dissatisfied  with  the  allow- 

texiSon'^  *o  ance  or  disallowance  by  tne  taxing  officer,  in  any  bill  of 
costs  taxed  by  him,  of  the  whole  or  any  part  of  any  item 
or  items,  may,  at  any  time  before  the  certificate  or  allo- 
catur is  signed,  deliver  to  the  other  party  interested 
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therein,  aud  carry  in  before  the  taxing  officer,  an  ol)jcc-    Special 
tion  in  writing  to  snch  allowance  or  disallowance,  speci-    *llo^- 
fying  therein  by  a  list,  in  a  short  and  concise  form,  the  __    .  J  _ 
item  or  items,  or  parts  or  part  thereof,  objected  to,  and 
may  thereupon  apply  to  the  taxing  officer  to  review  the 
taxation  in  respect  of  the  same. 

This  is  taken  from  Chan.  Cons.  Ord.  XL.,  r.  33  ;  Morgan.  502. 
Only  the  items  objected  to  must  be  stated.  No  reasons  need  be 
specified.     SimmnnsY,  Storvry  14  Ch.  D.  154. 

The  costs  between  solicitor  and  client  in  an  administration 
action  in  the  County  Court  may  be  taxed  in  the  High  Court :  Ite 
Worthy  18  Ch.  D.  521. 

31.  Upon  snch  application  the  taxing  officer  shall  re-  B.  31. 
consider  and  review  his  taxation  upon  such  objections.  Review  of 
and  he  may,  if  he  shall  think  fit,  receive  further  endence  Sxing  "  **' 
in  respect  thereof,  and,  if  so  required  by  either  party,  he  "*««*•. 
shall  state  either  in  his  certificate  of  taxation  or  allocatur, 

or  by  reference  to  such  objection,  the  grounds  and  reasons 
of  his  decision  thereon,  and  any  special  facts  or  circum- 
stances relating  thereto. 

This  is  taken  from  the  same  Ord.,  r.  34  ;  Morgan,  416. 

32.  Any  party  who  may  be  dissatisfied  with  the  certi  •  E.  33. 
ficate  or  allocatur  of  the  taxing  officer,  as  to  any  item  or  Review  of 
part  of  an  item  which  may  have  been  objected  to  as  jiJJ'^l""  ***" 
aforesaid,  may  apply  to  a  judge  at  chamber's  for  an  order 

to  re\iew  the  taxation  as  to  the  same  item  or  part  of  an 
item,  and  the  judge  may  thereupon  make  such  order  as 
to  the  judge  may  seem  just ;  but  the  certificate  or  allo- 
catm*  of  the  taxing  officer  shall  be  final  and  conclusive  as 
to  all  matters  which  shall  not  have  been  objected  to  in 
manner  aforesaid. 

This  is  founded  on  Chan.  Gen.  Ord.,  17  April,  1867,  r.  3 ;  Morgan, 
G^S»  Unless  the  taxing  officer  has  decided  on  a  wrong  princi])le, 
the  judge  wiU  not  ordinarily  interfere  with  his  discretion.  The 
ytera,  5  P.  D.  118 ;  Ilargreaves  v.  Srott,  4  C.  P.  D.,  21.  See  r. 
29  svjfra. 

33.  Such  application  shall  be  heard  and  detennined  by  B.  83. 
the   judge    upon  the  evidence  which  shall  have    been  Evidence 
brought  in  before  the  taxing  officer,  and  no  further  e\i-  "*«"<*"• 
dence  shall  be  received  upon  the  hearing  thereof,  imless 

the  judge  shall  otherwise  direct. 

This  is  taken  from  the  same  Gen.  Ord.,  r.  4. 

B  84. 

34.  When  a  writ  of  summons  for  the  commencement  ^.'^^^ ,,, 

of  an  action  shall  be  issued  from  a  district,  and  when  an  District 
action  proceeds  in  a  district  registry,  all  fees  and  allow-  ***«**''*^ 

E  E  3 
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Special    ances,  and  rules  and  directions  relating  to  costs,  which 
allow-    ^voald  be  applicable  to  such  proceeding  if  the  writ  of 
anew,     guinmons  were  issued  in  London,  and  if  the  action  pro- 
ceeded in  London,  shall  apply  to  such  writ  of  summons 
issued  from  and  other  proceedings  in  the  district  registry. 

Sec  Thf'  Netra,  5  P.  D.,  118. 
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^'  ^-^'  taken  in  money,  and  applied  and  accounted  for  in  such 
manner  as  the  Treasury  may  from  time  to  time  direct. 

See,  afl  to  District  Registries  of  Liveqxx)!  and  Manchester.  Order 
dated  24th  Oct.,  IS76, po$t,  p.  636. 


II. 

B.  2.  The  fees  and  percentages  set  forth   in   the  column 

Lower  wale,  headed  Lower  Scale  in  the  Schedule  hereto  are  to  be 
taken  and  paid  in  all  cases  in  which  the  lower  scale  of 
fees  is  to  be  charged  and  allowed  to  solicitors  under  the 
provisions  of  the  x\dditional  Rules  of  Court  under  the 
Supreme  Court  of  Judicature  Act,  1875,  issued  by  Order 
in  Council,  dated  the  12th  day  of  August,  1875,  and  the 
fees  and  i)ercentages  set  forth  in  the  column  headed 
Hiffhei  Higher  Scale  in  the  Schedule  hereto  are  to  be  taken  and 
paid  in  all  other  cases. 


scale. 


See  R.  S.  C.  (Costs),  ante,  p.  607. 


III. 


^  8.  In  causes  and  matters  by  the  84th  Section  of  the 

certiflcate     Suprcmc  Coiut  of  Judicature  Act,  1873,  assigned  to  the 

in  the  Chauccry  Division  : 

Sviiioi?  "^^^  solicitor  or  party  acting  in  person  shall,  on  any 

proceeding  in  which  he  claims  to  pay  fees  according  to 
the  Lower  Scale,  file  with  the  proper  officer  a  certificate 
in  the  fonn  hereunder  set  forth,  of  which  certificate  tlie 
officer  is,  at  the  request  of  any  solicitor  or  any  party 
acting  in  })erson  in  the  cause  or  matter,  to  mark  a  copy 
without  a  fee. 

On  production  of  such  copy  of  the  certificate  all  officers 
of  the  Court  are  to  receive  and  file  all  proceedings  in  the 
cause  or  matter  bearing  stamps  according  to  the  Lower 
Scale. 

In  any  case  certified  for  the  Lower  Scale  of  Court  fees, 
in  which  it  shall  happen  that  the  solicitor  shall  become 
entitled  to  charge  and  be  allowed  according  to  the  Higher 
Scale  of  solicitors'  fees,  the  deficiency  in  the  fees  of  Court 
is  to  be  made  good. 

In  any  caie  in  which  the  fees  have  been  paid  upon  the 
Higher  Scale,  and  in  which  it  shall  happen  that  the  solici- 
tor shall  become  entitled  to  charge  and  be  allowed  only 
according  to  the  Lower  Scale  of  solicitors'  fees,  the  excess 
of  fees  so  paid  may  be  allowed  upon  the  taxation  of  costs, 
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if  the  circumstances  of  the  case  shall,  in  the  judgment  of  Br.  8,  4. 
the  taxing  oflScer,  justify  such  allowance. 

See  Act  of  187.3,  s.  34,  ante^  p.  47.  This  rule  is  taken  from 
Regulation  III.  subjoined  to  Chan.  Cons.  Ord. ;  Morgan's  Acts  and 
Orders,  Appx.  p.  xxxv.,  ed.  4  ;  Forms  to  Dan.  Ch.  Pr.  1547,  ed.  2. 


IV. 

The  provisions  in  this  Order  shall  not  apply  to  or  affect  B.  4. 
any  of  the  matters  following  (that  is  to  say)  : —  Exception«. 

The  existing  fees  and  percentages  in  respect  of 
any  of  the  jurisdictions  which  are  not,  by  the  Su- 
pi-eme  Court  of  Judicature  Acts,  1873  and  1875, 
transferred  to  the  High  Court  of  Justice  or  the  Court 
of  Appeal ; 

The  existing  fees  and  percentages  in  respect  of  any 
matter  at  the  time  of  the  passing  of  the  Supreme 
Coiu't  of  Judicature  Act,  1875,  within  the  jiuisdic- 
tiou  of  the  Court  of  Probate,  the  Court  for  Divorce 
and  Matrimonial  Causes,  or  the  Admiralty  Court,  or 
relating  to  any  appeal  from  the  Chief  Judge  in 
Bankruptcy,  except  so  far  as  the  procedure  in  any 
such  matter  or  the  fees  or  percentages  to  be  taken 
in  respect  thereof,  is  or  are  expressly  varied  by  the 
schedule  to  the  said  Act,  or  by  this  Order,  or  by  any 
Kulcs  of  Couit  made  or  to  be  made  by  Order  in 
Council  before  the  commencement  of  the  said  Act  ; 

The  existing  fees  and  percentages  in  respect  of  any 
criminal  proceedings,  other  than  such  proceedings  on 
the  Crovn  side  of  the  Queen's  Bench  Division  as 
the  scale  contained  in  the  Schedule  hereto  may  be 
applicable  to  ; 

The  existing  fees  and  percentages  in  respect  of 
matters  on  the  Revenue  side  of  the  Exchequer 
Division  and  proceedings  and  business  in  the  office 
of  the  Queen's  Kemembranc^r  otlier  than  such 
matters,  proceedings,  and  business  as  the  scale  con- 
tained in  the  Schedule  hereto  may  be  applicable  to  ; 

The  existing  fees  and  percentages  authorised  to  be 
taken  l)y  any  sheriffs,  mider-sheriffs,  deputy  sheriffs, 
bailiffs,  or  other  officera  or  ministers  of  sheriffs  ; 

The  existing  fees  and  percentages  directed  to  be 
taken  or  paid  by  any  Act  of  Parliament,  and  in  res- 
pect of  which  no  fee  or  percentage  is  hereby  pro- 
vided ; 
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The  existing  fees  and  percentages  which  shall  have 
become  due  or  payable  before  the  commencement  of 
the  Judicature  Acts,  1873  and  1875  ; 

The  existing  fees  and  perc<?ntage8  in  respect  of 
any  proceedings  in  any  cause  or  matter  pending  at 
the  commencement  of  the  said  Acts,  and  in  respect 
of  which  no  fee  or  percentage  is  hereby  p^o^•ided. 


E.  5.  The  existing  rules  and  practice,  applicable  to  proceed- 

PnxjeecUng    ings  by  pcFsous  suiug  in  forma  pauperis,  shall  continue 
byiiauiwre.  ^^^^  ^^  applicable  to  proceedings  to  which  this  Order 
relates. 

Ah  to  proceedings  by  paupers,  see  Chan.  Cons.  Orel  VIL.  rr.  8 — 
11  ;  Ibid.,  XL.,  r.  5  ;  Rcpul.  to  Ihi/f.,  Sec.  III.  Reg.  3  ;  Moinran. 
pp.  403 — 406,  678.  Appx.  xxxvi. ;  Dan.  Ch.  Pr.,  p.  37,  cd.  5  ;  Forms 
to  IhUl.y  1550,  edi  2. 


fefH. 


VI. 

E.  6.  Save  as  othei'wise  provided  by  this  Order,  all  existing 

\N»iitioD  of  fees  and  jxircentages  which  may  be  taken  in  any  of  the 
Courts  whose  jurisdiction  is,  by  the  Judicature  Acts, 
1873  and  1875,  transferred  to  the  High  Court  of  Justice 
or  Court  of  A])poal,  or  in  any  office  which  is  connected 
with  any  of  those  Courts,  or  in  which  any  business  con- 
nec^ted  with  any  of  those  Courts  is  conducted,  or  bv  anv 
officer  paid  wholly  or  partly  out  of  public  monies  who  is 
attached  to  any  of  those  Courts,  or  the  Supreme  Court,  or 
any  Judge  of  those  Courts,  or  any  of  them,  sliall  be  and 
are  hereby  abolished. 


11.7. 

Length  of 
fulii). 


VII. 

A  folio  is  to  comprise  72  words,  every  figure  comprised 
in  a  column  being  counted  as  one  word. 

And  see  R.  S.  C.  (Costs),  SjKicial  Allowances,  r.  12,  antf,  p.  627. 


B.  8. 

Iitteri>reta- 
tioii  of 
tenua. 


VIII. 

The  provisions  of  Order  LXIII.  in  the  first  Schedule 
to  the  Supreme  Court  of  Judicature  Act,  1875,  shall  apply 
to  this  Order. 

See  R.  S.  C,  0.  LXIII.,  ante,  p.  444. 
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IX.  a.  9. 


This  Order  shall  come  into  operation  at  the  time  of  X.  9. 
the  commencement  of  the  Supreme  Court  of  Judicature  JiIent"of*^ 
Acts,  1873  and  1876.  order. 

S6e  note  to  s.  2,  Act  of  1873,  ante^  p.  2. 

Form  of  Certificate  for  payixo  Lower  Scale  of    i-ower 
Court  Fees  above  referred  to.  erSfloat© 

(Title  of  Cause  or  Matter.) 

I  hereby  certify  that  to  the  best  of  my  judgment  and 
l)elief  the  Lower  Scale  of  Fees  of  Court  is  applicable  to 
this  case. 

Dated,  &c. 

A.  B., 

Solicitor  for  Plaintiff,  or  Defendant. 


THE  SCHEDULE  ABOVE  REFERRED  TO  (a).     8chediil«. 

An  Onler  or  Rule  herein  referred  to  by  numl)er  shall  mean  the 
Order  or  Rule  ro  numlxired  in  the  First  Schedule  to  the  Su- 
preme Court  of  Judicature  Act,  1875. 


Summonses,  Writs,  Commissions,  and  Wariunts.  [See  summon., 

2)08f,  p.  055.]  *«• 

Lower  Scale.  Higher  Scale. 

On  sealing  a  M*rit  of  summons  for 

commencement  of  an  action  -  0  5  0  0  10  0 
On  sealing  a  concurrent,  renewed 

or  amended  writ  of  summons 

for  commencement  of  an  action  0  2  6  0  2  C 
On  sealing  a  notice  for  service 

under  Order  XVI.,  Rule  18  -  0  2  G  <)  2  C 
On  sealing  a  writ  of  mandamus 

or  injunction  -        -        -0  10    0         100 

On  sealing  a  writ   of  subpoena 

not  exceeding  three  pereons  -  0  2  C  0  5  0 
On  sealing  every  other  writ        -    0    5    0        0  10    0 

(tf)  See  Order  of  22nd  April.  lt>7G./;i»j»r,  p.  663,  as  to  the  mode 
of  taking  the  fees  iu  this  SchciUilc  by  stampis 
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SehadidA.  Lower  Scale.  Higher  Scak. 
&    s.      d.  £    s.     d. 

On  sealing  a  summons  to  originate 
procMjedings  in  the  Chancery 
Division        -        -        -        -     0     5     0  0  10    M 

On  seah'ng  a  duplicate  thereof    -    0     I     0         0     9    0 

On  sealing  a  copy  of  same  for 
service 010  050 

On  sealing  or  issuing  any  other 
summons  or  warrant       -        -020         080 

On  sealing  or  issuing  a  commis- 
sion to  take  oatlis  or  affidavits 
in  the  Supreme  Court     -        -500         50    0 

Every  other  commission     -        -100         100 

On  marking  a  copy  of  a  peti- 
tion of  right  for  service  -        -010         050 


»ncefl. 


Appear-  APPEARANCES.      [See  jtW«/,  p.  657.] 

On  entering  an  appearance,  for 
each  person   -         -        -        -020         020 


copicB.  Copies,     [^posty  p.  657.] 

For  a  copy  of  a  written  deposi- 
tion of  a  witness  to  enable  a 

party  to  print  the  same,  for 

each  folio      -        -         -         -004         00 
For    examining     a    written    or 

printed    copy,    and    marking 

same  as  an  office  copy,  for  each 

folio 002         002 

For  making  a  copy  and  marking 

same  as  an  office  copy,  for  each 

folio     --        -        -        -006         006 
For  a  copy  in  a  foreign  language, 

the  actual  cost. 
For  a  copy  of  a  plan,  map,  sec- 
tion, drawing,  photograph,  or 

diagram,  the  actual  cost. 
For  a  printed  copy  of  an  order 

not  being  an  office  or  certified 

copy,  for  each  f  oHo         -        -001         001 
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Attendances.    [Socposty  p.  G57.]  SohediUe. 

Lower  Scale.    Higher  Scale.  Attend- 
£     M.     d.         £     *.    rf.  •»»«»• 

On  an  application,  with  or  with- 
out a  subpoena,  for  any  officer 

to  attend  as  a  witness,  or  to 

produce  any  record  or  docu- 
ment to  be  given  in  evidence 

(in  addition  to  the  reasonable 

expenses  of  the  officer)  for  each 

day  or  part  of  a  day  he  shall 

necessarily  be  absent  from  his 

office 10    0        10    0 

The  officer  may  require  a  deposit 

of  stamps  on  account  of  any 

further  fees,  and  a  deposit  of 

money  on  accoun  t  of  any  further 

expenses  which  may  prol)al)ly 

become    payable    beyond    the 

amount  paid  for  fees  and  ex- 
penses on  the  application,  and 

the  officer  or  his  clerk  taking 

such    deposit  shall    thereupon 

make  a  memorandum  thereof 

on  the  application. 
The  officer  may  also  reciuire  an   • 

undertaking  in  writing  to  pay 

any  further  fees  and  expenses 

which    may    become    payable 

beyond  the  amounts  so  paid 

and  deix)sited. 

Oaths,  &c.    [See  post,  p.  658.]  oaths,  4c. 

For    taking  an   affidavit  or  an 

affirmation  or  attestation  uix)n 

honour  in  lieu  of  an  affida\it 

or  a  declaration,  except  for  the 

purpose  of  receipt  of  dividends 

from    the   Paymaster-General, 

for  each  person    making  the 

same 016        016 

And  in  addition  thereto  for  each 

exhibit  therein  referred  to  and 

required  to  be  marked,  whether 

annexed  or  not       -        -        -010        010 
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Behedola.  FILING.     [Seejiw«f,  p.  658.] 

Filing.  Lower  Scale.    Higher  Seak. 

On  filing  a  special  case  or  peti- 
tion of  right  -         -         -0  100  10    0 

On  filing  an  affidavit  with  exhibits 
(if  any)  annexed,  snbmission 
to  arbitration,  award,  bill  of 
sale,  wan-ant  of  attorney,  cog- 
novit, bail,  satisfaction  piece, 
and  writ  of  execntion  with 
retnrn 0     2     O         0    2    <» 

On  filing  a  scheme  pni-suant  to 
the  Statute  30  &  81  Vict.  c. 
127,  or  the  Liquidation  Act, 
1808     -         -         -         -         -10     0  10    0 

On  filing  a  caveat      -        -        -050         05 


CertiHciitf «.  CERTIFICATES.      [ScC  pOSt,  p.  659.  j 

For  a  certificate  of  appearance, 
or  of  a  pleading,  affidavit,  or 
proceeding  having  been  en- 
tered, filed,  or  taken,  or  of  the 
negative  thereof     -        -        -010         04 


flcarche*  and  SEARCHES  AND   INSPECTIONS.      [See  pOSL  D.  650.] 

iu0i)ectiou«.  *■         *        '  »  J 

On  an  application  to  search  for  an 
appearance  or  an  affidant,  and 
inspecting  the  same        -        -010         010 

On  an  application  to  search  an 
index,  and  inspect  a  plead- 
ing, decree,  order,  or  other 
record,  unless  otherwise  ex- 
pressly provided  for  by  any  Act 
of  Parliament  or  this  Onler, 
and  to  inspect  documents  de- 
posited for  safe  custody  or  pro- 
duction pursuant  to  an  orfer, 
for  each  hour  or  jiart  of  an  hour 
occupied        -        -        -        -026         026 

Not  exceeding  on  one  day  -        -    0  10    0         0  10    0 
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By  the  Order  as  to  Coort  Fees  of  6  August,  1880—  Sohadnl*. 

1.  The  schedule  to  the  Order  as  to  Court  Fees  made 
on  the  28th  of  October,  187o,  shall  have  effect  as  if  there 
were  inserted  therein  the  following  Fees,  namely : — 

Searches  and  Ixspectioxs. 

Lower  Scale.  Higher  Scale. 
£    a,      d,         £    s.      d. 

For  an  official  certificate  of  the 
result  of  a  search  in  one  name 
in  any  register  or  index  under 
the  custody  of  the  Clerk  of  In- 
rolments,  the  Registrar  of  Bills 
of  Sale,  the  Registrar  of  Certi- 
ficates of  Acknowledgments  of 
Deeds  by  Mamed  Women,  or 
the  Registrar  of  Judgments    - 

For  every  additional  name  if  in- 
cluded in  same  certificate 

For  a  duplicate  copy  of  certificate, 
if  not  more  than  three  folios   - 

For  every  additional  folio  - 

For  a  continuation  search  if  made 
within  14  days  of  date  of 
official  certificate  (the  result 
to  be  indorsed  on  such  certi- 
ficate)   0     10        0     10 

Notices.  Notice*. 

For  a  notice  as  to  stock  under 
Order  4G,  r.  4  (Rule  2'd  of  the 
Rules  of  the  Supreme  Court, 
April,  1880)  -        -        -    0  10    0        0  10    0 

2.  This  Order  shall  come  into  operation  on  the  1st  day 
of  September,  1880. 

Selborne,  C. 
G.  Jessel,  M.R. 
W.  M.  James,  L.J. 
Henry  Cotton,  L.J. 

We  certify  that  this  Order  is  made  with  the  concur- 
rence of  the  Commissioners  of  Her  Majesty's  Treasury. 

John  Holms. 
Arthur  D.  Haytbr. 
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flehediUe.        EXAMINATION  OF  WITNESSES.     [See  posiy  p.  659.] 

lamination  Lower  Scale.    Higher  Scale, 

ofwitueaaea.  £,      ,.     d.  £      S.    d. 

For  every  witness  sworn  aiid 
examined  by  an  examiner  or 
other  officer  in  his  office,  in- 
cluding oath,  for  each  hour     -    010    0        010    0 

For  an  examination  of  witnesses 
by  any  such  officer  away  from 
the  office  (in  addition  to  reason- 
able travelling  and  other  ex- 
penses), per  day     -        -        -300        300 

The  officer  may  require  a  deposit 
of  stamps  on  account  of  fees  and 
a  deposit  of  money  on  account 
of  expenses,  which  may  pro- 
bably become  payable  beyond 
any  amount  paid  for  fees  and 
expenses  upon  the  examination, 
and  the  officer  or  his  clerk 
taking  such  deposit  shall  there- 
upon make  a  memorandum 
thereof  and  deliver  the  same 
to  the  imrty  making  the  de- 
posit. 

The  officer  may  also  require  an 
undertaking,  in  writing,  to  pay 
any  further  fees  and  expenses 
which  may  become  payable  be- 
yond the  amount  so  paid  and 
deposited. 

These  fees  are  not  to  apply  to  the 
examination  of  witnesses  for  the 
purpose  of  any  inquiry,  tax- 
ation of  costs,  or  other  pro- 
ceeding before  the  officer. 

Haaring.  HEARING.      [See  pOSt,  p.  C60.] 

For  entering  or  setting  down,  or 
re-entering  or  re-setting  down 
an  appeal  to  the  Court  of 
Appeal,  or  a  cause  for  trial  or 
hearing  in  any  Court  in  Lon- 
don or  Middlesex,  or  at  any 
Assizes,  including  a  demurrer, 
special  case,  and   petition  of 
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Lower  Scale.    Higher  Scale.  Sehedula. 

right,  but  not  any  other  peti- 
tion, nor  a  summons  adjourned 

from  Chambers      -        -        -100        200 
For  a  certificate  of  an  Associate 

of  the  result  of  trial        -        -100        100 


Judgments,    Decrees,   and   Orders.     [See   post,    judgmentr, 

pp.  GGO— 607].  ^' 

For  drawing  up  and  entering  a 
judgment,  or  a  decree  or  de- 
cretal order,  whether  on  the 
original  hearing  of  a  cause  or 
on  further  consideration,  inclu- 
ding a  cause  commenced  by 
summons  at  Chambers,  and  an 
order  on  the  hearuigof  a  special 
case  or  petition,  and  any  order 
by  the  Court  of  Appeal  -        -    0  10    0         10    0 

For  drawing  up  and  entering  any 
other  Order,  whether  maSe  in 
Court  or  at  Chambers    -        -030        050 

For  copy  of  a  plan,  map,  section, 
drawing,  photograph,  or  dia- 
gram, required  to  accompany 
any  order,  the  actual  cost. 


Taking  Aocouxts.    [See  posU  p.  G61.]  Taking 

accounte. 

On  taking  an  account  of  a  re- 
ceiver, guardian,  consignee, 
bailee,  manager,  provisional, 
official,  or  voluntary  liquidator, 
or  sequestrator,  or  of  an  exe- 
cutor, administrator,  trustee, 
agent,  solicitor,  mortgagee,  co- 
tenant,  co-partner,  execution 
creditor,  or  other  person  liable 
to  account,  when  the  amount 
found  to  have  been  received 
without  deducting  any  payment 
shall  not  exceed  £200    -        -020        020 
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fleltednle.  Lower  Scale.  Higher  Scale. 
' £    8,     d,         £    9.     i, 

"Where  such  amount  shall  exceed 

£200,  for  eveiy  £50,  or  frac- 
tion of  £50  -         -         -         -     0     0     6         0     0    6 
In  the  case  of  any  such  receiver, 

guardian,     consignee,     bailee, 

manager,  liquidator,  sequestra- 
tor, or  execution  creditor,  the 

fees  shall,  upon  payment,  be 

allowed  in  the  account  unless 

the  Court  or  Judge  shall  other- 
wise direct,  and  in  the  case  of 

taking  the  accounts   of  such 

other  accounting  parties    the 

fees  shall  be  paid  by  the  party 

having  the  conduct  of  the  order 

imder  which  such  account  is 

taken  as  part  of  his  costs  of  the 

cause   or   matter    (unless  the 

Court  or  Judge  shall  othenvise 

direct),  and  in  such  case  shall 

l)e  taken  upon  the  certificate  of 

the  result  of  any  such  account ; 

but  the  fees  shall  be  due  and 

payable,  although  no  certificate 

is  required,    on    the   account 

taken,  or  on  such  part  thereof 

as  may  be  taken,  and  the  soh"- 

citor  or  party  suing  in  person 

shall  in  such  case  cause  the 

proper    stamps    (the    amount 

thereof   to    l)C   fixed   by    the 

officer)  to  be  impressed  on  or 

affixed  to  the  account. 
The    officer  taking  the  account 

may  require  a  dei)osit  of  stamps 

on  account  of  fees  before  taking 
the  account,  not  exceeding  the 
fees  on  the  full  amount  appear- 
ing by  the  account  to  have  been 
received,  and  the  officer  or  his 
clerk  taking  such  deposit  shall 
make  a  memorandum  thereof 
on  the  account.    . 
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Taxation  of  Costs.    [Soeposty  p.  C61.]  Sohednia. 

Scale.    Higher  Scale. 
M.     d.         £     8.    d. 


Lower  Scale.    Iligher  Scale.  '^^^^  °^ 


For  taxing  a  bill  of  costs  where 

the  aiuount  allowed  does  not 

exceed  £8     -        -        -        -     0     2     0        0     4     0 
Where  the  amount  exceeds  £8, 

for  eveiy    £2   allowed    or    a 

fraction  thereof     -        -        -    0    0     G         0     10 
These  fees,  except  where  other- 

\nm  provided,  shall  be  taken 

on  signing  the  certificate  or  on 

the  allowance    of    the  bill  of 

costs,  as  taxed,  but  the  fees 

shall  be  due  and  payable  if  no 

certificate  or  allocatur  is  required 

on  the  amount  of  the  bill  as 

taxed,  or  on  the  amoiuit  of  such 

part  thereof  as  may  be  taxed, 

and  the  solicitor  or  party  suing 

in  person  shall   hi  such  case 

cause  the  pro|)cr  stamps  (the 

amount  thereof  to  be  fixed  by 

the  officer)  to  be  impressed  on 

or  affixed  to  the  bill  of  costs. 
The  taxing  officer  may  require  a 

deposit  of  stamps  on  account 

of  fees  before  taxation  not  ex- 
ceeding the  fees  on  the  full 

amount  of  the  costs  as  sub- 
mitted for  taxation,  and   the 

officer  or  his  clerk  on  taking 

such    deposit     shall   make    a 

memorandum  thereof  on  the 

bill  of  costs. 
For  a  certificate  or  allocatur  of  the 

result,  not  being  a  judgment  -    0    0    0        1     (»    0 
The  r)8th  Rule  of  Order  V.  of  the 

Chancery  Funds  Consolidated 

Rules,  1874  (a),  shall  continue 

in  force  and  be  acted  upon  in 

cases  to  which  it  is  applicable. 

(a)  See  W.  N.  1876,  Pt.  II.,  p.  17. 
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flehadvlA.  Petitions.    [See  posfy  pp.  G62— 067.] 

PetiUcmu.  Lower  Scale.    Higher  Scale. 

^     *.     d.         £     «.    d, 

I'or  answering  a  petition  for  hear- 
ing in  court,  and  setting  down     0     5     0         1     0    0 
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For  answering  a  non-attendable 

{petition,  not  being  a  petition 

for  an  order  of  course     - 
On  a  matter  of  course  order,  on  a 

petition  of  right     -        -        - 
On  an  order  for  a  commission  on 

a  petition  of  right  -        -        - 


R«><fisterof   Register  of  Judgments  and  Lis  Pendens.  [See  pwf, 

Ac  P-  OOJ.J 

For  registering  a  judgment  or  lis 
pendens,  although  more  than 
one  name  may  have  to  be  regis- 
tered   ----- 

For  re-registering  same 

For  a  search,  for  each  name 

For  a  certificate  of  entry  of  satis- 
faction -         -         -         -     0     1     0         0     10 

For  certificate  of  a  judgment  for 
registration  in  Ireland  or  Scot- 
land under  the  Judgments 
Extension  Act,  1808,  including 
affidavit        -        -        -        -    0     2     0         0     2     0 

On  filing  for  registration  a  certi- 
ficate issued  out  of  Courts  of 
Dublin  or  Court  of  Session  in 
Scotland  under  the  same  Act, 
although  more  than  one  name 
may  have  to  be  registered  under 

the  same  Act         -        -        -070        070 
.  On  every  certificate  of  the  entry 
of  a  satisfaction  under  the  same 
Act-        --        -        -010        010 

For  a  search  made  in  one  or  both 
of  the  Registers  of  Irish  and 
Scotch  judgments,  for  each 
name 010        010 
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Miscellaneous.    [See  posty  pp, 

Lowef 

On  a  report  of  a  Private  Bill  in 

Parliament    -        -        -        -    5    < 

On   an  allowance  of  bye-laws  or 

table  of  fees  -        -        -        -     1    ( 

On  a  fiat  of  a  judge  -        -        -    0    ( 

On  signing  an  advertisement       -    0    C 

Upon  a  reference  to  a  master  of 
the  Queen's  Bench,  Common 
Pleas,  or  Exchequer  Divisions, 
or  a  District  Registrar,  for  the 
pui'pose  of  any  investigation  or 
inquiry,  other  than  the  taking 
of  an  account  for  which  another 
fee  is  herein  provided,  for  every 
hour  or  part  of  an  hour  the 
Master  or  Registrar  is  occupied    0  10 

A  deposit  on  account  of  fees  before 
proceeding  with  such  reference, 
or  at  any  time  during  the  course 
thereof,  may  be  required,  and 
a  memorandum  thereof  shall  be 
delivered  to  the  party  making 
the  deposit. 

On  taking  acknowledgment  of  a 

deed  by  a  married  woman        -    1     0 

On  taking  a  recognizance  or  bond    0  10 

On  taking  bail,  and  taking  same 

off  the  file  and  delivering        -    0    2 

On  a  conmiitment     -        -        -    0    5 

On    an   application  to    produce 
judge's  notes  -        -        -    0    5 

On  appointment  of  commissioners 
under  glebe  exchange     -        -     1     0 

On  examining  and  signing  inrol- 
ments  of  decrees  and  orders    -    8    0 

On  admission  or  re-admission  of 
a  solicitor      -        -        -        -    5    0 

On  a  written  request  for  informa- 
tion at  the  Chancery  Pay  Office    0    2 


C50  ORDER  AS  TO  COURT  PEES — OCT.  1875. 

Higrher  Scale.    Lower  Scale' 

For  preparing  a  power  of  attorney 
at  the  Chancery  Pay  Office      -    0    3    0        0    8     0 

For  transcript  of  an  account  in 
the  books  at  the  Chancery  Pay 
Office,  for  each  opening  -        -020        020 

Cairns,  (7. 
G.  Jessel. 
CoiiERioaE. 
FiTZRor  Kelly. 
W.  M.  James. 
George  Hellish. 
G.  Bramwell. 
Nathanl.  Lixdlby. 

TVe  certify  that  this  Order  is  made  with  the  concnr- 
rence  of  the  Conunissioners  of  Her  Majesty's  Treasury. 

Mahon. 
Row.  Wink. 
28^^  Ocioher,  1875. 


ORDERS  AS  TO  TAKING  FEES 

BY  STAMPS. 


I.  ORDER  DATED  28th  OCTOBER,  1875  (a). 

Order  as  to  the  taking  of  the  Fees  and  Per- 
centages IN  THE  Supreme  Court  of  Judicature 
BY  Stamps,  except  in  the  District  Registries. 

The  28th  day  of  October,  1875. 

Whereas,  by  Section  26  of  the  Supreme  Court  of  Judi- 
cature Act,  1875,  it  is  provided  that  the  fees  and  per- 
centages appointed  to  be  taken  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  and  in  any  Court  to 
be  created  by  any  Commission,  and  in  any  office  which  is 
(connected  with  any  of  those  Courts  or  in  which  any  busi- 
ness connected  with  any  of  those  Courts  is  conducted, 
shall,  except  so  far  as  they  be  otherwise  directed,  be 
taken  by  means  of  stamps  ;  and  further,  that  such 
stamps  shall  be  impressed  or  adhesive,  as  the  Treasury 
may  from  time  to  time  direct ;  and  that  the  Treasury, 
with  the  concurrence  of  the  Lord  Chancellor,  may  from 
time  to  time  make  such  rules  as  may  seem  fit  for  publish- 
ing the  amount  of  the  fees  and  regulating  the  use  of  such 
stamps,  and  particularly  for  prescribing  the  application 
thereof  to  documents  from  time  to  time  m  use  or  required 
to  be  used  for  the  purposes  of  such  stamps,  and  for  en- 
suring the  proper  cancellation  of  such  stamps. 

See  Act  of  1875,  s.  26,  antCy  p.  34,  and  note  theroto. 

Now  we,  the  undersigned,  being  two  of  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury,  do,  with,  the  con- 
(•urrence  of  the  Lord  Chancellor,  hereby  give  notice  and 
order  and  direct — 

1.  That  from  and  after  the  1st  November  next,  being  ^  !• 
the  date  fixed  for  the  commencement  of  this  Act,  afl  ^^"{[".^ 
orders  and  regulations  now  in  force  with  respect  to  the  to^nnito ' 
use,  proper  cancellation,  mode  of  keeping  accounts,  and  {jiJ^J^iriiy. 
allowance  of  fee  stamps  in 

(fl)  See  W.  N.  1875,  rt.  IT.,  p.  460.  The  Order,  as  issued,  is 
without  maiginal  notes.  See  also  Order  of  22nd  April,  1876, /^('«^, 
]).  663. 

F  p  2 
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Br.  1—5.  The  Court  of  Chancery, 

several  Common  Law  Comta, 

Court  of  Probate, 
„    Court  for  Divorce  and  Matrimonial  Canaes, 
„    Admiralty  Court, 

or  in  relation  to  appeals  from  the  Chief  Jud^i^e  in  Bank- 
ruptcy, or  from  the  Court  of  Appeal  in  Chanceiy  in 
Bankruptcy  matters,  shall  continue  in  force  up  to  the 
beginning  of  the  sittings  to  take  place  after  Jannwy 
next,  or  until  they  shall  respectively  be  altered  or  an- 
nulled  by.  any  rules  hereafter  to  be  made  and  pablishcd 
in  conformity  with  the  Act. 

B.  2.  2.  That  the  stamps  to  be  used  in  the  collection  of  f«s 

inipresswi  an(j  percentages  payable  under  the  Order  made  in  pora- 
HtamiiT^^*  ance  of  the  powers  given  by  the  Suprone  Court  of  Judi- 
cature Act,  1875,  bearing  date  this  day,  shall  until  funk^ 
notice,  be  either  impressed  or  adhesive  as  directed  in  any 
previous  Order  ;  and  in  cases  to  which  no  previous  Ordtr 
IS  applicable,  shall  be  either  impressed  or  adhesive,  at  tk 
option  of  the  parties  by  whom  the  fees  are  payable. 
See  Order  of  Oct.,  1875,  as  to  Court  fees,  afite,  p.  506. 

B.  8.  3.  That  until  we  do  order  to  the  contraiy,  the  ^^ 

h^dieHM!^  heretofore  in  use  for  impressing  stamps  in  any  of  [^^ 
stftiniw.  Courts  aflfected  by  the  said  Act,  and  also  the  adhc-sive 
stamps  heretofore  in  use,  shall  be  available  and  valid  ftr 
the  taking  of  the  said  fees  and  percentages,  and  maj  ^ 
used  notwithstanding  that  new  dies  and  stamps  appr^" 
priated  to  the  Supreme  Court  of  Judicature  may  in  the 
meantime  have  been  issued  by  the  Commissioners  of  In- 
land Revenue,  which  will  also  be  valid  and  available. 

B.  4.  4.  That  for  such  documents  in  the   Chancery,  the 

"  jud'^tu*"  Queen's  Bench,  the  Common  Pleas,  and  the  Exdieqni' 
Fees."**  ""*  Divisions  of  the  Supreme  Court  of  Judicature  as  may  ^^• 
under  any  existing  Kule  or  Order,  stamped  with  an  adhe- 
sive stamp  or  stamps,  adhesive  stamps  appropriated  l-J 
the  words  "  Judicature  Fees  "  shall  be  used ;  ProviW 
always  that  up  to  the  beginning  of  the  sittings  to  t^'' 
place  after  January  next,  the  adhesive  stamps  hithtit  J 
used  in  the  Courts  of  Chancery  and  Common  Law  eh^'' 
be  available  and  may  be  used  for  such  documents  in  ^"^ 
Supreme  Court  of  Judicature. 

B.  d.  5.  And  that  where  any  of  such  fees  are  payable  in  k- 

Btampiiig     spcct  of  any  matter  or  thing  to  be  done  by  any  officer  i^ 
}X.*i^  ^'    in  any  office  whatever  of  the  Supreme  Court  of  Jod»* 
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Sr.  1—3.  make  such  rales  as  may  seem  fit  for  publishing  the  amoimt 
~  ~  of  the  fees  and  regulating  the  use  of  such  stamps,  and 
particularly  for  prescribing  the  application  thereof  to 
documents  from  time  to  time  in  use  or  required  to  be 
used  for  the  purposes  of  such  stamps,  and  for  ensuring  the 
proper  cancellation  of  such  stamps  and  for  keeping  ac- 
counts of  such  stamps. 

See  Act  of  1875,  8.  26,  antCy  p.  116. 

And  whereas  by  an  Order  made  under  the  same  section 
of  the  said  Act,  on  the  28th  day  of  October,  1875,  it  was 
(amongst  other  things)  provided  that  the  stamps  to  be 
used  in  the  collection  of  the  fees  and  percentages  therein 
mentioned  should,  until  further  notice,  be  either  impressed 
or  adhesive  as  directed  in  any  previous  Order,  and  in  cases 
to  which  no  previous  Order  was  applicable,  should  be 
either  impressed  or  adhesive,  at  the  option  of  the  |>arti68 
by  w^hom  the  fees  were  payable,  and  it  was  also  provided 
that  up  to  the  beginning  of  the  sittings  on  the  25th  day 
of  April,  187G,  the  adhesive  stamps  used  before  the  pub- 
lication of  the  said  Order  in  the  Courts  of  Chancery  and 
Common  Law  should  be  available,  and  might  be  used,  in 
the  Supreme  Court  of  Judicature. 

See  the  Order,  ante,  p.  652.  The  25th  April,  1876,  was  the  firrt 
(lay  of  the  sittings  of  the  Court  after  the  sittings  which  coiniiiencc<I 
in  January  of  that  year :  see  anti'f  pp.  651,  652,  rr.  1,  4. 

And  whereas  it  is  expedient  to  fiirther  extend  the  use 
of  the  same  stamps,  ana  to  make  other  provisions  in  h*eu 
of,  and  in  addition  to,  those  contained  in  the  said  Order 
of  the  28th  day  of  October,  1875. 

Now,  we,  the  undersigned,  being  two  of  the  Lords 
Commissioners  of  Her  Majesty's  Treasury,  do,  with  the 
concurrence  of  the  Lord  Chancellor,  hereby  give  notice 
and  order  and  direct  : — 

E.  1.  1.  That  from  and  after  the  25th  day  of  April,  1876, 

iteJ^^to  "^  ^^^  stamps  used  for  denoting  the  said  fees  and  percentages 

be  used.       shall  be  of  the  character,  and  be  applied  ana  otherwise 

dealt  with,  as  prescribed  by  the  schedule  hereto. 

B.  8.  2.  That  the  adhesive  stamps  at  present  in  use  in  the 

stanf  w^*      Supreme  Court  of  Judicature  shall  continue  to  be  used  so 
™^***       long  as  they  are  supplied  by  the  Commissioners  of  Inland 
fievenue. 

B.  8.  d.  That  in  any  case  in  which  a  deposit  on  acoount  of 

2g52^*J^      probable  fees  and  expenses  is  required,  the  following 
regulations  shall  be  observed : — 
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As  TO  Deposits. 

(a.)  The  party,  or  his  Solicitor,  from  whom,  nnder  any 
Order  as  to  Court  fees  a  deposit  may  be  reauired, 
shall,  before  the  matter  or  cause  be  proceedea  with, 
present  for  the  signature  of  the  Officer  of  the  Court 
requiring  the  deposit,  a  certificate,  duly  stamped, 
for  the  amount  of  such  deposit.  Forms  of  certifi- 
cates provided  by  the  Commissioners  of  Liland 
Revenue  may  be  obtained  at  the  Inland  Eevenue 
Office,  Somerset  House,  or  at  such  other  places  as 
the  Commissioners  may  appoint. 

(b,)  When  the  fees  and  expenses  are  ascertained,  the 
said  Officer  of  the  Court  shall  endorse  upon  the 
said  certificate  the  amount  thereof. 

(c.)  If  the  amount  is  in  excess  of  the  deposit,  the 
ceitificate,  bearing  an  additional  stamp  equal  to 
the  excess,  must  be  produced  to  the  said  Officer 
before  he  delivers  his  judgment  or  award,  or  gives 
his  decision  in  the  matter  or  cause. 

(d.)  If  the  amount  of  the  fees  and  expenses  is  less 
than  the  deposit,  the  holder  of  the  certificate  may 
obtain  repayment  of  the  diflference  upon  presenting 
the  certificate  so  endorsed  at  the  Inland  Revenue 
Office,  Somerset  House, 

See  as  to  deposits,  Owl.  as  to  Court  Fees,  Oct.  1876,  ««//*,  pp' 
511  to  514,  516  to  518. 
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B.3. 


THE  SCHEDULE  ABOVE  REFERRED  TO.        Sehadule. 


Summonses,  Writs,  Commissions,  and  Wakrants.  [See 

anfe^  p.  639.] 


Writ     of 
itummvns 


Oattaling  a  mrit  of 

»ummons/ar  com 

mencement  of  an, 

action 
On  sealing  a  concur' 

rent,  renewed  or 

amended  fvrit  of 

sumnwMfor  com* 

mencement  of  an 

action  (a) 

(a)  The  roles  as  to  summonses,  &C., 
seded  by  the  Oixler  12  July,  1881,  see 


Document  to  be 
stamped. 


Character  of 

Stamp  to  be 

Used.      ' 


Impressed 
or  adhC' 


s%te 


Emulations  and 
Observations. 


Ihrms  of  writ 
irith  t  h  e 
impressed 
stamp  will 
(  be  sold  at  the 
Inland  Re^ 
venue  Office,, 
and  by  Law 
Stationers 


printed  in  italics,  are  super- 
post,  p.  665. 


Summonses, 
Ac 


G56 
Behadule. 
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On  sealing  a  notice 
for  serrice  under 
Order  XVI.,  rule 
18  [antt\  p.  184]. 


Docament  to  be 
Stamiied. 


On  scaling  a  writ  of! 
mandamuH  or  in 
junction 

On  sealing  a  \iTit  of 
subpoena  not  ex- 
ceeding three  per- 
sons 

On  sealing  every 
other  writ 

On  sealing  a  sum 
mons  to  originate 
procee<ling8  in  the 
Chancery  Division 


On  scaling  a  Dupli 

catc  thereof 
On  scaling  a  copy  of 

same  for  ser\'ice . . 

On  sealing  or  issuing 
any    other    sum 
mons  or  warrant 

On  sealing  or  issuing 
a   commission    to 
take  oatlis  or  affi 
davits  in  the  8u 
prcmc  Court 


Every   other    com- 
mission 


On  marking  a  copy 
of  a  petition  of 
right  for  service.. 


Notice 


Character  of 

SUmp  to  be 

Used. 


Pnecipeleft 
at* time  of. 

'  issuing 
•writ 


Summons 


Duplicate 
summons 
Copy  of 
summons 

Summons 


Commission 


Commission 


Copy  of  pe- 
tition 


Impressed 
or  adhe- 


sive 


Impressed 


Impressed 


Impresse<l 

Impressed 
or  adlie- 
sive 

Impressed 
or  adhe- 
sive 

Impressed 


Impressed 


Impressed 


Begolatic 
Obfleira 


tionaand 

tiOQS. 


Forms  with  the 
impressed 
stamp  will 
be  sold  at  the 
Inland  Ke< 
venue  Office, 
and  by  Law 
Stationeis 

Pr«ecii)es  ^ith 
theimpress^xl 
stamp  will  V>e 
sold  at  the 
Inland  Re- 
venue Offio.'. 
an<l  bv  Law 

• 

Stationers 

A  form  of  sum- 
m<ins  will  be 
sold  at  the 
Inland  Re- 
venue Office, 
and  bv  Law 
Stationers 


Forms  of  com- 
mission  with 
theimpres?«eti 
stamp  will  be 
sold  at  the 
Inland  Re- 
venue Office 

'The  commis- 
sion or  the 
copy  of  peti- 1 
tion  to  be ' 
written  on| 
impressed 

<  paper,  or  the 
document  to 
be  produced 
at  the  In- 
land Revenue 
Office  io  be 
Btami>ed 
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Appearances.    [See  ante,  p.  640.] 


Behedule. 


The  fee  payable  an  entering  an  appearance  to  be  denoted  ^^v^^ 
by  an  impressed  stamp  on  the  form  of  memorandum  a^  pre- 
scribed by  the  Appendix  to  the  Supreme  Court  of  Judicature 
Act,  1875,  and  ivhere  the  appearance  of  more  than  one 
person  is  entered  by  the  same  memorandum,  the  fees  for  all 
persons  beyond  the  first  to  be  denoted  by  means  of  impressed 
or  adhesive  stamps. 

Forms  of  memorandum  of  appearance  mith  the  impressed 
stamp  for  one  or  more  defendants  will  be  sold  at  the  Inland 
Revenue  Office,  and  by  Law  Stationers  {a). 


Copies.    [See  ante,  p.  640.] 


C<)l»ie8. 


For  a  copy  of  a  written  depo. 
Bition  of  a  witoess  to  enable 
a  party  to  print  the  same 

For  examining  a  written  or 
printed  copy,  and  marking 
same  as  an  office  copy 

For  making  a  copy  and  mark- 
ing same  as  an  office  copy 

For  a  copy  in  a  foreign  lan- 
guage... 

For  a  copy  of  a  nlan,  map, 
section^rawi  ng,  pnotograph , 
or  diagram 

For  a  printed  copy  of  an  order, 
not  being  an  office  or  certi- 
fied copy 


DcK'ument 

to  be 
Staraiied. 

Copy      . 

Chancter  of  Stamp 
to  be  Used. 

• 

Impressed  or  adhesive 

Copy     . 

Impressed  or  adhesive 

Copy     . 

Impressed  or  adhesive 

Copy     . 

1 

I  mpressed  or  adhesive 

Praecipe 
or  copy 

Impreased  or  adhesive 

Copy     , 

1 

Impressed  or  adhesive 

Attendances.    [See  ante,  p.  641.] 

The  fees  payable  under  this  heading  to  be  denoted 
either  by  an  impressed  or  adhesive  stamp  on  the  snb- 
poena,  notice,  or  other  document  requiring  the  attendance 
of  the  officer. 

If  the  officer's  attendance  be  required  beyond  one  day, 
the  additional  fee  per  diem  after  the  first  to  be  taken  by 
means  of  a  prsecipe  with  the  impressed  stamp,  filed  in  the 
department  from  which  the  officer  is  summoned. 

(a)  This  role  is  saperseded  by  the  Order  of  12  July  \^\,post 
p.  665. 

F  f3 


Atteiiil- 
aucen. 


058 
8eh0d«lt. 

Oaths,  Ac, 
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Oaths,  &c.    [See  antey  p.  G41.] 

Docoinent  to  be 

Chjuacter  of 

BegnlatioDS 

and 
Obaervatiinia. 

Stamped. 

Stamp  to  be  need. 

For  taking  an 

Affidavit    or 

Impressed  or 
adhesive 

affidavit    or    an 

other    docu- 

affirmation or  at- 

ment answer- 

testation     upon 

ing  thereto 

honour  in  lieu  of 

an  affidavit  or  a 

declaration,    ex- 

cept for  the  pur- 

pose of  receipt  of 

dividends     from 

the     Paymaster- 

Gteneral,on  which 

no  fee  is  payable. 

• 
1 

And  in  addition 
thereto,  for  each 
exhibit  therein  re- 
ferred to  and  re- 
quired  to  be 
marked 


Docunetit  to  be  Stamped 

and  character  of  Stamp  to 

be  Used. 


Stamp  to  be  impressed 
or  adhesive  on  exhibit 
if  practicable,  but  if 
not,  to  be  impressed 
on  pnecipe  filed 


BmlationB  and 
Observations. 


FUing. 


Filing.    [See  ante,  p.  642.] 


On  filing  a  special 
case  or  petition 
of  right 


On  filing  an  affi- 
davit with  ex- 
hibits (if  any) 
annexed,  sub- 
mission to  arbi- 
tration, award, 
bill  of  sale,  war- 


Document  to  be 
Stamped. 


Ghanetior  of 

Stamp  to  be 

Used. 


Special 
petition  of 
right  or 
pnecipe 


Document 
filed 


Impressed 


Impressed 
or  adhe- 
nve 


Resolatioiis  and 
Obaenraf 


itions. 


Where  practi- 
cable,  stamp  to 
be  on  special 
case  or  petition 
of  right,  and  in 
other  cases  on 
pnDci|)c  filed 


J 
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Document  to  be 
Stomped. 

Character  of 

Stamp  to  be 

uaed. 

Beffulatioiia  and 
Observations. 

rant  of  attorney, 
cognovit,     bail, 
satisfaction 
piece,  and  writ 
of  execution 
with  return 

On  filing  ascheme 
pursuant  to  the 
statute  30  &  31 
Vict,  c  127,  or 
the  Liquidation 
Act,  1868 

On  filing  a  caveat 

Scheme 
Caveat 

Impressed 
Impressed 

659 
SelMdole. 


Certificates.    [See  ante^  p.  642.] 


CerUficatefti 


Document  to  be 
Stomped. 

Character  of 

Stamp  to  be 

Used. 

Regulations  and 
Observations. 

For  a  certificate 
of  appearance  or 
of    a    pleading, 
affidavit  or  pro- 
ceeding  having 
been      entered, 
filed,  or  taken, 
or  of  the  nega- 
tive thereof 

Certificate 

Impressed 
or    adhe- 
sive 

Formn  of  certifi- 
cate with  the 
impressed 
stamp  will  be 
sold  at  the  In- 
land   Revenue 
Office,  and  by 
Law  Stationers 

Searches  and  Inspections.    [See  antey  p.  642.]      searchesand 

insjiections. 

The  fees  on  searches  and  inspections  to  be  taken  by 
means  of  impressed  stamps  on  a  form  which  will  be  issaed 
at  the  Inland  Revenne  Office  and  sold  there,  and  by  Ijaw 
Stationers. 


Examination  of  Witnesses.    [See  ants,  p.  644.]      Examina- 

tlon  of  wit* 

The  fees  nnder  this  heading  may  still  be  denoted  by  w**"*"- 
means  of  adhesive  stamps,  which  may  be  affixed  either  to 
the  deposition  or  to  the  order  or  application  paper  for 
examination. 


660 

Hearing. 
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Hearing.    [See  anie^  p.  644.] 


For  entering  or  set- 
ting down,  or  re- 
enteri  ng  or  re-set- 
ting down,  an  ap- 
peal to  the  Court 
of  Appeal,  or  a 
cause  for  trial  or 
hearing  in  any 
Court  in  London 
or  Middlesex,  or 
at  any  Assizes, 
including  a  de- 
murrer, 8i)ecial 
case,  and]>etition 
of  right,  but  not 
any  other  peti- 
tion, nor  a  sum- 
mons adjourned 
from  Chamlxjrs 


For  certificate  of 
an  Associate  of 
the  result  of  trial 


_.  *  *  %.      Chanwrter  of 

Document  to  be  ,  g^^p  ^be 
Stamped.       |         ^J^^ 


Refculations  and 
ObaervaticiDa. 


)  Impressed 


In  the  Reg- 
g  i  8  t  r  y 
Office, 
Chancery 
Division, 
on   forms 
provided 
for    the 
purpose 
At  offices  of  ] 
Associates,!  I 
on  copy  of  ( 
pleadings  ij 
At  all  other' ^ 
offices    of 
the  High 

Court  or! )  Impressed 
Court  of! 
Appeal,! 
on  prse-. 
cipe 
Certificate  Impres- 
sed or  ad- 
hesive 


Impres- 
sed    or 
adhe  -' 
sive 


\ 


Forms,  with 
the  impres- 

'scil  stamp, 
>vill  be  sold 
at  the  In- 
land Re- 
venue Of- 
fice, and  at 
the  Regis- 
trar'sOffice, 
Chancery 
Division 


Judgmenti*,    JUDGMENTS,  DECREES,  AND  ORDERS.      [HcQ  anU,  D.  645.] 

decreet,  and *■ 

orders. 


Ihr  drawing  vp  and 
entering  a  hidg- 
ment^  or  Seeree 
(tr  deeretal  order, 
whether  on  tlw 
original  hearing 
of  a  cause  or  an 
furtlter  consider- 
ation,  including 
a  eavJte  com- 
menced hy  xum- 
mom  at  Cham- 
bers^ and  an 
order  onthe  hear- 
ing of  a  special 
ease  or  petition, 
and  any  order  by 
the  Ckmrt  of 
Appeal 


Document  to  be 
Stamjied. 


Judgment  or 
order 


Character  of  I    _       ...  , 

Stomp  to  be       Rryilatjona  and   , 


u»eil. 


Stamp  to  be 
impressed  or 
adhesive   on 
th*e  judg- 
ment or  or- 
der,   except 
at  the  Cron*n 
Office,irhere, 
a  s  fa  r    a  s 
practicable, 
a     praecipe 
trith  the  im- 
pressed 
s  t  a  m  p 
should      be 
used 


Oliaerrations. 
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Docnment  to  be 
Stamped. 

Character  of 

Stamp  to  be 

used. 

Regnlations  and 
Observations. 

i  For  drawing  up  and 

Order  . 

Impressed 

1     entering    any 

or   adhe- 

other order,  whe- 

sive 

ther     made     in 

Court     or    at 

\     Chambers 

For  copy  of  a  plan, 

Copy     . 

Impressetl 

Where  an  adhe- 

:     map,   section, 

or   adhe- 

sive  stamp 

drawing,    photo- 

sive 

would  damage 

graph  ,0  r  di  agram 

the     copy,    a 

required    to    ac- 

prsecipe, with 

company  any  or- 

the impressed 

der 

stamp,  should 
be  used 

Sehednle. 


The  rules  printed  in  italics  are  superseded  by  the  Order  of  12 
July,  1881. 


Taking  Accounts.    [See  ante,  p.  645.] 

The  fees  payable  under  this  heading  when  taken  on 
the  accounts  to  be  denoted  bj  means  of  adhesive  stamps 
afSxed  to  the  accounts  or  by  impressed  stamps  on  paper 
to  be  left  at  the  office^  but  when  taken  on  a  certificate 
they  may  be  denoted  either  by  impressed  or  adhesive 
stamps. 


Taking  ac- 
countH. 


Taxation  of  Costs.    [See  ante,  p,  G47.] 


Taxatinn 
of  coat*. 


For  taxing  a  bill  of 
costs 


For  a  certificate  or 
aUocaturof  there- 
suit,  not  being  a 
judgment 


Document  to  he 
Stamped. 


Character  of 

Stamp  to  be 

used. 


Regulations  and 
Ooeervations. 


Stamp  to  be  adhesive  on  bill  of  costs  but 
where  a  certificate,  allocatur,  or  prsBcipe 
is  used,  the  fee  to  be  denoted  by  impressed 
stamps. 

Certificate   or     Impressed 
allocatur      i 


G62 
BfllMdvlo. 

Petitionii. 
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Petitions.    [See  ante,  p.  048.] 


Document  to  Iw 
SUiiiiwd. 

Character  of 
Stftiiip  to  be 

UMd. 

Begnlations  and 
Observationa. 

Utr  answrring  a  pe- 
tit um  for  hearifuf 
in  dmrt,  and  aei- 

Petition 

ImpresMed 
or     adke- 

tsive 

1 

ting  down 
f\tr     anMftcring     a 
non-attendahlepe- 
titiont  ntit  being  a 

Petition 

Impressed 
or    adhe- 

Mice 

petition   for     an 
order  ofeoune 

On  a  matter  of  course 
order  fOn  apetitiif^n 
of  right 

On  an  order  for  a 

Order  . 
Order  . 

Lnpre^Med 
or     adhe- 
Mire 
Impressed 

1 

communon  on   a 

petition  of  right 

The  rttles  printed  in  italics  are  Bupcrseded  by  the  Order  of  12 
July,  1881, /#wf,  p.  66. 


Rejdtiter  of 
Judginenta 
and  lis  pen- 
dens. 


Register  of  Judgments  and  Lis  Pendens. 

[See  ante,  p.  (548.] 


Document  to  be 
Htanii»ed. 


For  registering  a 
judgment  or  lis 
pendens 

For  re  -  registering  j 
same 

For  a  search 


For  a  certificate  of 
entry  of  satisfac- 
tion 

For  a  certificate  of 
a  judgment  for 
regis trati  on 
in  Ireland  or 
Scotland  under 
the  Judgments 
Extension  Act, 
1868,  including 
afBdayit  I  ^ 


Memoran- 
dum of 
Registry 

General 
form  of 
search 
pnecipe 

Certificate 


)  Certificate 


Cliaracter  of 

Stamp  to  be 

used. 


BMulatloiBB  aad 
OoaeiTatkuis. 


'Impressed 


Impressed 
or  adhe- 


sive 


r  Form  with  the 
impressed 
stamp  will 
be  sold  at 
the  Ofllce  of 
the  Regis- 
trar of  Judg- 
ments, Oom- 
men  Pleas 
DiTision 
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On  filing  for  regifl- 
tration  a  certifi- 
cate issued  out  of 
Courts  of  Dublin 
or  Court  of  Ses- 
sion in  Scotland 
under  the  same 
Act 

On  evtfry  certificate 
of  the  entry  of  a 
satisfaction  under 
the  same  Act 

For  a  search  made 
in  one  or  both 
of  the  Registers 
of  Irish  and 
Scotch  judg- 
ments 


Docament  to  be 
Stamped. 


Certificate 


Cliancter  of 

Stamp  to  be 

used. 


Impressed 
or  adhe 


Regulations  and 
Obser\'atiotta. 


8elitdiil«. 


81  ve. 


Praecipe 


Impressed 


Forms  of  Prw- 
cipe,  with  the 
i  m  pressed 
stamp,  will  be 
sold  at  the  In- 
land Reyenue 
Office,  and 
by  liw  Sta- 
tioners 


MiSCKLT 

.ANEOUS.    [See  ankj  p. 

649.] 

Document  to  be 
Stamped. 

.Citarecter  of 

Stamp  to  be 

used. 

Regulations  and 
Observations. 

On  a  report  of  a 

Report. 

Impressed 

Private   Bill  in 

Parliament 

On  an  allowance 

Allowance  . 

Impix2ssed 

of    bye-laws    or 

table  of  fees 

*  On  a  fat  of  a  Judge 

I^tat    .        . 

Impre»9ed 
or  adhcHve 

On  signing  an  ad- 

Advertise- 

Impressed 

Tertisement 

ment 

^Upon  a  reference 

Certificate  or 

Impressed 

to  a  Ma»ter  of  the 

other  docU' 

or  adhesive 

Queen* H    Beneh, 
Common    Plean, 

ment    used 

in     gieing 

or      Eaochequer 

the  decision 

DirUiontf  for  the 

purpoee  of  any 

inveetigation  or 

inquiry  other 

than  tfic  taking 

MiscellA- 
ueotts. 


♦  See  Order  of  12  July,  ISBl,  post t  p.  665,  superseding  the  rules 
printed  in  italics. 
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S«b«d«I«. 

1 

Document  to  be 

Chftracter  of 
Stamp  to    be 
ased. 

Regnlationt  and 

Stamjied. 

Observations. 

of  an  account  for 

which     another 

fee     U      herein 

provided 

1 

On  takingacknow- 

Acknowledg- 

Impressed 

Forma  with  the  ' 

ledgmeut    of   a 

ment 

impressed 

deed  by  a  mar- 

stamp will  be 

ried  woman 

sold  at  the  In- 
land Revenue 
Office 

*0n  taking  a  rrcog- 

IlecogniZ' 

Impressed 

nizancv  or  bond 

anee 

or  adhesive 

*0n    taking     bail, 

Bail  piece    . 

Impressed 

ami  taking  jtame 

or  adhesive 

> 

off  the  file  and 
delivering 

1 

*0n  a  commitment 

Otmmitment 

Impressed 
)    or  adhe- 
sive 

*0n  an  application 

Application 

to       produce 
JvdgviC  notex 

1 

( 

Onap})ointmcntof 
Commissioners 
under  glebe  ex- 
change 

On  examining  and 

Appointment 

Impressed 

Inrolmcnt 

Impressed 

Forms  of  admis- 

signing      inrol- 

or    adhe- 

sion with  the 

mcnt  of  decrees 

sive 

impressed 

and  ordera 

stamp  will  be  ; 

On  admission    or 

Admission    . 

Impressed 

sold  at  the  In- 

re-admission of  a 

land  Revenue 

Solicitor 

Office 

On  a  written  re- 

Praecipe 

quest  for  infor- 

mation   at    the 

Chancery      Pay 

Office 

;  Imiiressedj 

For   preparing    a 

Power  , 

power  of  attor- 

ney at  the  Chan- 

cery Pay  Office 

( 

•jFbr  transcript  of 

Transcript  . 

Impressed 

an   account    in 

or  adhesive 

the  book*  at  the 

Chancery     Pay 

Office 

Any  other  proceed- 
ing,     pleading, 

Documentor 

Impressed 

These  are  to  be 

Praecipe 

or  adhe- 

impressed     if 

or  document,  not 

siTe 

practicable 

hereinbefore 

where  not  filed 

specified 

In  the  ofiioe 

*  See  Order  of  12  Jaly,  1881,  podf  p.  665,  saperseding  the  rules 
printed  in  italics. 
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General  Directioks.  Sehediae. 

In  any  case  in  which  the  use  of  impressed  stamps  is  ^ctSnL*^*' 
prescribed,  paper  or  parcliment  on  which  the  document 
reauiring  a  stamp  is  to  be  written  may  be  stamped  at  the 
Inland  Kevenue  Office,  notwithstanding  that  stamped 
forms  are  also  provided  by  the  Commissioners  of  Inland 
Revenue. 

The  cancellation  shall  be  eflfected  in  such  manner  as 
the  Commissioners  of  Inland  Revenue  shall  from  time  to 
time  direct. 

Crichton. 

J.  D.  H.  Elphinstone. 

I  concur  in  this  Order, 
Cairns,  C. 


III.  ORDER  DATED  12  JULY,  1881.  (a) 


Amending  Order  as  to  the  Fees  and  Percent- ! 

ages  which  are  required  to  be  taken  in  the 
Supreme  Court  op  Judicature  by  means  of 
Stami'S. 

Whereas  by  Section  26  of  the  Supreme  Court  of  Judi- 
cature Act,  1875,  it  is  provided  that  the  fees  and  percent- 
iles appointed  to  be  taken  in  the  High  Court  of  Justice 
and  in  the  Court  of  Appeal,  and  in  any  Court  to  be 
created  by  any  Commission,  and  in  any  office  which  is 
connected  with  any  of  those  Courts,  or  which  any  business 
connected  with  any  of  those  Courts  is  conducted  in,  shall, 
except  so  far  as  they  be  otherwise  directed,  be  taken  by 
means  of  stamps  ;  and  further  that  such  stamps  shall  be 
impressed  or  adhesive,  as  the  Treasury  may  from  time  to 
time  direct ;  and  that  the  Treasury,  with  the  concurrence 
of  the  Lord  Chancellor,  may  from  time  to  time  make 
such  rules  as  may  seem  fit  for  publishing  the  amount  of 
the  fees,  and  regulating  the  use  of  such  stamps,  and  par- 
ticularly for  prescribing  the  application  thereof  to  docu- 
ments from  time  to  time  in  use  or  required  to  be  used  for 
the  purposes  of  such  stamps  and  for  ensuring  the  proper 

(<i)  See  Weekly  Notes,  3  September,  1881. 
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Wth  Jnly,  cancellation  of  Buch  stamps,  and  for  keeping  acconnts  of 
^^* such  stamps  : 

And  whereas  by  an  Order  made  under  the  same  section 
of  the  said  Act  on  the  22nd  April,  187C,  it  -wbs  provided 
that  the  stamps  to  be  used  in  the  collection  of  certain  of 
the  fees  therein  mentioned  should  be  either  impressed  or 
adhesive  : 

And  whereas  it  is  expedient  to  extend  the  use  of  im- 
pressed stamps  and  to  make  the  use  of  them  obligatory  in 
the  collection  of  certain  fees  : 

Now,  we,  the  undersigned,  being  two  of  the  Lords  of 
Her  Majesty's  Treasury,  do  with  the  concurrence  of  the 
Lord  Chancellor  hereby  give  notice  and  order  and 
direct  :— 

1.  That  from  and  after  the  1st  day  of  August,  18S1, 
the  stamps  used  for  denoting  the  fees  as  descril>ed  in  the 
schedule  hereto  subjoined,  shall,  in  so  far  as  they  are 
payable  at  the  Royal  Courts  of  Justice,  be  of  the  cha- 
racter, and  be  applied  and  othenvise  dealt  with  as  pre- 
scribed by  such  scnedule. 


Schedule.        THE  SCHEDULE  ABOVE  REFERRED  TO. 


Bummnn8i'8 

Summonses  and  Writs. 

and  wriU. 

Document 

to  be 
stamped. 

Charaeter 

of  Stamp 

to  be  used. 

Regulations  and 
Observations. 

On  Hcalliig  a    writ  of 

Writ    of 

Impressed 

1 
Forms  with  the  im- 

summons for  the  com- 

summons 

only 

pressed  stamp  are , 

mencement  of  an  ac- 

sold at  the  Inland ! 

tion 

Revenue     Office.  I 
Royal  Courts   of 
Justice 

On  sealing  a  concun-ent, 

Pmcipe 

Impressed 

Prajcipea  with   the' 

i*enc\ved,  or  amended 

only 

impressed    stamp 

•    writ  of  summons  for 

are   sold    at   the; 

the  commencement  of 

I  nland    RereTiue  - 

an  action 

Oface,      Royal 
Courts  of  JusiUoe 

Ap^iear- 
ancen. 

^ 

APPEARi 

LNCES. 

The  fee  or  fees  payable  on  entering  an  appearance  to 
be  denoted  by  an  impressed  stamp  or  stamps  on  the  form 
of  memorandum,  as  prescribed  by  the  Appendix  to  the 
Rules  of  the  Supreme  Court,  April,  1880. 
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ee: 


Fonns  of  memorandum  of  appearance,  with  the  im-  Schedule. 
pressed  stamp  for  one  or  more  defendants,  are  sold  at  the 
Inland  Revenue  OiBce,  Royal  Courts  of  Justice. 


Judgments,  Decrees,  and  Obdebs. 


For  drawing  up  and  en- 
terinp:  a  judgment  or 
decree  or  decretal 
onlcr,  whether  on  the 
original  hearing  of  a 
cause  or  on  further 
consideration,  includ- 
ing a  cause  com- 
menced by  summons 
at  Chambers  and  an 
order  on  the  hearing 
of  a  special  case  or 
petition,  and  any 
order  by  the  Court  of 
Appeal 


DcMSUnienta 

to  be 
Stamiied. 


Judgment 
or  order 


Character  of  Stamp 
to  1)6  uaecl. 


Stamp  to  be  im- 
pr^sed  on  the 
3udgment  or 
order  except  at 
the  Crown 
Office,  where 
adhesiyestamtis 
may  for  the 
present  be  also 
admitted,  but  as 
far  as  practic- 
able a  praecipe, 
with  an  im- 
pressed stamp, 
should  in  all 
cases  be  used 


Judgmentf, 
decreet,  and 
ordera. 


Regulations 

anil 

Observations. 


Petitions. 


Petitiona. 


\ 

Docnnienta  to  be 
tJtainiied. 

Clianu'tcrof 

Stani]!  to  be 

iiHe<l. 

Regulations 

and 
Obaervationa. 

For  answeri  ng  a  peti  tion 
for  Rearing  in  Court 
and  setting  dowTi 

For  answering  a  non- 
attendable  petition 
not  being  a  petition 
for  an  order  of  course 

On  a  matter  of  course 
order  on  a  petition  of 
right 

On  an  order  for  a  com- 
mission on  a  petition 
of  right 

Petition  . 
Petition  . 

Order 
Order 

Impressed 
only 

Impressed 
only 

Impressed 
only 

Impressed 
onl 

• 
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Sehedule. 


Miscellaneous. 


MlscelU. 
ueooB. 


On  a  fiat  of  a  Judge  . 

U})on  a  reference  to  a 
Master  of  the  Su- 
preme Court  of  Judi- 
cature for  the  pur- 
\iOHC  of  an  investi- 
gation or  inquiry 
other  than  the 
taking  of  an  account 
for  which  another 
fee  is  provided 

On  taking  a  recogniz- 
ance or  bond 

On  taking  bail  and 
taking  same  off  file 
and  delivering 

On  a  commitment 

On  an  ap))lication  to 
produce  Judge's 
not  as 

For  transcript  of  an 
account  in  thclxioks 
at  the  Chancer}' 
Pay  Office,  for  each 
oixining 


Docament  to  be 
Stamped. 


Fiat 

Certificate  or 
other  docu- 
ment used  in 
giving  the 
decision 


Recognizance 
Bail  piece 

Commitment 
Application 

Transcript 


Character  of 

8tanip  to  be 

used. 


Impressed 

only 
Impressed 

onlv 


R^^aUtions. 

and 
ObaervatiaQS 


Impressed 

onlv 
Impresseil 

only 

Impressed 

onlv 
Impressed 

only 

Impressed 
only 


We  further  order  that,  on  and  after  the  2nd  dav  of 
November,  1881,  it  shall,  for  the  due  protection  of  the 
Revenue,  be  obligatory  on  all  Court  oflScials  charged  with 
the  duty  of  cancelling  adhesive  stamps,  to  see  that  all 
such  stamps,  although  obliterated  by  a  written  or  printed 
cancellation,  be  afterwards  cancelled  by  means  of  per- 
foration. 

Signature  of  two  of  the  Lords  of  the  Treasury. 

Charles  C.  Cotes. 
Arthur  D.  Hayter. 

I  concur  in  this  Order, 
Selborxe,  C. 
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IV.  ORDER  DATED  24th  APRIL,  1877  (a.)       24thApriI, 

1877. 


Fees  of  Official  Referees. 

The  Right  Honourable  Hugh  MacCahnont  Baron  Cairns, 
Lord  High  Chancellor  of  Great  Britain,  with  the  advicM3 
and  consent  of  the  undersigned  Judges  of  the  Supreme 
Court,  and  with  the  concurrence  of  the  Lords  Commis- 
sioners of  Her  Majesty's  Treasury,  doth  hereby,  in  exer- 
cise of  the  powers  for  this  purpose  given  by  the  Supreme 
Court  of  Judicature  Act,  1875,  and  of  all  other  powers 
and  authorities  enabling  him  in  this  behalf,  rescind,  as  to 
all  matters,  questions,  or  issues  which  shall  be  referred  to 
an  Official  Referee  from  and  after  the  date  hereof,  the 
order  as  to  the  fees  to  be  taken  by  the  Official  Referees 
made  on  the  1st  day  of  February,  187G  (ft),  and  doth 
order  and  direct  as  follows  : — 

From  and  after  the  date  hereof,  the  fee  to  be  taken  by  Fee  to  be 
an  Official  Referee  attached  to  the  Supreme  Court,  in  **^°' 
respect  of  all  matters,  questions,  or  issues  referred  to  him 
by  any  order,  shall  be  the  sum  of  5/.  for  the  entire  refer- 
ence, irrespective  of  the  time  occupied,  which  sum  shall 
be  paid  before  the  reference  is  proceeded  with. 

Every  such  fee  shall  be  collected  by  means  of  a  stamp  how  eou 
or  stamps  to  be  affixed  to  the  appointment  paper  or  sum-  ^®*^***^ 
mons  issued  by  the  Official  Referee  for  appointing  tlie 
time  and  place  for  proceeding  with  the  reference. 

Where  the  sittings  under  a  reference  are  to  be  held  sittingB  out 
elsewhere  than  in  London,  a  convenient  place  in  which  *''^'*^°' 
the  sittings  may  be  held  shall  be  provided  to  the  satis-  R<»nu 
faction  of  the  Official  Referee,  by  and  at  the  expense  of 
the  party  proceeding  with  the  reference  ;  and  there  shall 
be  paid,  in  addition  to  the  above  fee  of  5/.,  1/.  lis.  Gd.  for  ^^^^^^ 
every  night  the  Official  Referee,  and  15s.  for  every  night 
the  Official  Referee's  clerk,  is  absent  from  London  on  the 
business  of  the  reference,  together  with  the  reasonable 
expenses  of  their  travelling  from  London  and  back. 

(a)  The  Order,  as  issaed,  is  without  marginal  notes. 

(b)  For  the  Order  of  Ist  Feb.  1876,  see  W.  N.  1876,  Pt.  II.,  p. 
185. 
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MtliApril,      A  deposit  on  account  of  expenses  may  be  required 

_^*^; before  proceeding  with  the  reference,  or  at  any  time 

DqKitit       during  the  course  thereof ;  and  a  memoranduin  of  the 

amount  deposited  shall  be  delivered  to  the  party  making 

the  deposit. 

FArtytopay     The  fccs  and  expenses  and  deposit  (if  any)  hereby  au- 

'**""  thorized  in  respect  of  any  reference  shall  be  paid  in  the 

first  instance  by  the  party  proceeding  with  the  reference. 

AcconnUng.  The  Official  Referees  shall  conform  to  all  r^:ulations 
that  may  be  made  from  time  to  time  by  the  Treasury  for 
the  accounting  for  all  moneys  received  by  them. 

Dated  this  twenty-fourth  day  of  April,  one  thousand 
eight  himdred  and  seventynseven. 

Cairns,  C. 
Jno.  Mellor. 
RoBT.  Lush. 
Henry  Manistt. 

We  certify  that  this  order  is  made  with  the  concur- 
rence of  the  Commissioners  of  Her  Majesty's  Treasuiy. 

J.  D.  H.  Elphinstone. 
Row.  Winn. 
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V.  ORDER  DATED  24th  OCTOBER,  1877.         24th  Oct. 

1877. 


Fees  to  be  taken  in  Liverpool  and  Manchester 

District  Registries. 


The  High  Court  of  Justice,  Wednesday,  24th 

October,  1877. 

Order  by  the  Lord  Chancellor  and  Judges, 
with  the  consent  op  the  Treasury,  direct- 
ing THE  Fees  in  the  District  Registries  at 
Liverpool  and  Manchester  (with  certain 
exceptions)  to  be  taken  by  Stamps. 

Whereas  by  an  order  dated  the  28th  day  of  October, 
1875,  made  by  the  Lord  Chancellor  in  pursuance  and 
exercise  of  the  powers  given  by  the  2Gth  section  of  the 
Supreme  Court  of  Judicature  Act,  1875,  it  was  ordered 
that  the  fees  and  percentages  contained  in  the  schedule  to 
the  same  order  should  be  taken  by  stamps,  except  those 
taken  in  the  District  Registries,  which  should  until  further 
order  be  taken  in  money  and  applied  and  accounted  for 
as  the  Treasury  might  from  time  to  time  appoint : 

See  ante,  p.  651. 

And  whereas  it  is  expedient  to  abolish  the  said  excep* 
tion  so  far  as  relates  to  the  said  fees  and  percentages 
taken  in  the  District  Registries  at  Liverpool  and  Man- 
chester respectively,  and  also  to  direct  that  certain  fees 
and  percentages  hereinafter  mentioned  should  be  taken  in 
the  same  District  Registries  in  money  and  not  by  stamps : 

Now,  therefore,  the  Right  Honourable  Hugh  MacCal- 
mont.  Baron  Cairns,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  consent  of  the 
undersigned  Judges  of  the  Supreme  Court,  and  with  the 
concurrence  of  the  Lords  Commissioners  of  Her  Majesty's 
Treasury,  doth  hereby  in  pursuance  and  exercise  of  the 
powers  given  by  the  above-mentioned  Act,  and  all  other 
powers  and  authorities  enabling  him  in  this  behalf,  order 
as  follows : — 


1.  Notwithstanding  the  hereinbefore  recited  order  or  X.  1. 

Feest 
taken 
•tuaps. 


anything  therein  contained,  all  the  fees  and  percentages  Fees  to  be 
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S4th  Oet  contained  in  the  schedule  to  that  order  which  are  taken 
1S77.      in  tiie  District  Rejristries  at  Liverpool  and  Manchester 
resiKJctively  of  the  High  Court  of  Justice  shall  be  taken 
in  stamps. 

E.  9.  2.  All  fees  and  percentages  taken  in  the  said  District 

Ff«»on  Registries  at  Liverpool  and  Manchester  respectively, 
A.iminiity  ^yjii^jjj  njg  chargeable  upon  and  paid  out  of  the  proceeds 
of  the  sale  of  property  sold  pursuant  to  any  order  of  the 
Admiralty  Division  of  the  High  Court  of  Justice,  shall 
until  further  order  be  taken  in  money,  and  be  applied 
and  accounted  for  as  the  Treasury  may  from  time  to  time 
direct. 

B.  8.  8.  This  order  shall  come  into  operation  on  the  2nd  day 

ouiimeiice-  of  November,  1877. 

"T'""'  rATPVQ  r 

orUer.  \^' A  In  An,    v-. 

G.  Jessel,  M.R. 
Henry  C.  Lopes. 
Edw.  Fry. 

We  certify  that  this  order  is  made  with  the  concur- 
rence of  the  Lords  Commissioners  of  Her  Majesty's 
Treasury. 

Crichtox. 
Row.  Wixx. 
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PEOCEDUEE    AND    PEACTICE. 

The  Procedure  to  be  followed  in  Honse  of  Lords  Appeals  is 
detennined  by  ss.  4  and  11  of  the  Appellate  Jurisdiction  Act, 
1876.    Those  sections  run  : — 

S.  4.  Every  appeal  shall  be  brought  by  way  of  petition  to  the 
House  of  Ixjrds,  praying  that  the  matter  of  the  order  or  judgment 
appealed  against  may  be  reviewed  before  Her  Majesty  the  Queen 
in  her  Court  of  Parliament,  in  order  that  the  said  Court  may 
determine  what  of  right,  and  according  to  the  law  and  custom  of 
this  realm,  ought  to  be  done  in  the  subject-matter  of  such  appeal. 

S.  11.  After  the  commencement  of  this  Act  error  shall  not  lie 
to  the  House  of  Lords,  and  an  appeal  shall  not  lie  from  any  of  the 
courts  from  which  an  appeal  to  the  House  of  Lords  is  given  by 
this  Act,  except  in  manner  provided  by  this  Act,  and  subject  to 
such  conditions  as  to  the  value  of  the  subject-matter  in  dispute, 
and  as  to  giving  security  for  costs,  and  as  to  the  time  within  which 
the  appeal  shall  be  brought,  and  generally  as  to  all  matters  of 
practice  and  procedure,  or  otherwise,  as  may  be  imposed  by  orders 
of  the  House  of  Lords. 

An  application  to  stay  proceedings  or  execution  pending  an 
appeal  to  the  House  of  Lords  must  be  made  to  the  Court  of  Appeal 
and  not  to  the  High  Court ;  The  KJt^dive,  5  P.  D.  1  C.  A.  As  to 
when  a  stay  will  be  granted,  see  Grant  v.  Jianr/ne  Franco- 
Egyptimne,  3  C.  P.  D.  202,  C.  A.  ;  WiUoii  v.  Chvreh,  12  Ch.  D. 
454,  C.  A. ;  Palini  v.  Orav,  12  Ch.  D.  438,  C.  A. 

The  House  of  Lords  will  not  admit  evidence  which  was  not  pre- 
sented to  the  Court  below  ;  Banco  de  Portugal  v.  WaddeUj  5 
App.  Caa  161  (H.  L.). 

As  to  making  a  judgment  of  the  Honse  of  Lords  an  order  of  the 
High  Court,  see  British  Dynamite  Co,  v.  Krehs^  11  Ch.  D.  448. 
As  to  varying  the  details  of  an  order  of  the  House  of  Lords,  sec 
Yateii  V.  University  College^  Londoji^  7  L.  K.  H.  L.  438. 

As  to  costs  when  the  jnagment  or  order  appealed  from  is  reversed 
or  varied,  see  De  Vitre  v.  Betts,  6  L.  R.  H.  L.  at  p.  323.  As  to  costs 
when  the  judgment  below  is  affirmed  because  the  votes  of  the 
House  are  equally  divided,  see  Pryce  v.  Monmouthshire  By.  Co.j  4 
App.  Cas.  197.  As  to  interest  on  costs,  see  Lancashire  and  York- 
shire By,  V.  Gidlow^  L.  B.  9  Ex.  35. 
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Form  of  FORM  OP  APPEAL,  METHOD  OF  PROCEDURE, 
-^?!^  AND  STANDING  ORDERS. 


Applicable  to  all  Appeals  presejsted  to  the  House 
OF  Lords  ox  and  after  the  Isr  day  of  NoTEMBsa, 
187C. 


1.  FORM  OF  APPEAL. 

To  the  Right  Honourable  the  Lords  S^krUual  atid 
Temporal  in  Parliament  assembled  (a). 

The  hamble  petition  and  appeal  of  A. 

Your  petitioner  humbly  prays  that  the  matter  of  the 
order  [or  orders,  or  judgment,  or  interlocutor]  set  forth  in 
the  schedule  hereto  (b)  [pr^  so  far  as  therein  stated  to  be 
appealed  against]  may  be  reviewed  before  Her  Majesty  the 
Queen  in  Her  Court  of  Parliament,  and  that  the  said  order 
[or  so  far  as  aforesaid]  may  be  reversed,  varied,  or  altered^ 
or  that  the  petitioner  may  have  such  other  relief  {if  specific 
relief  he  desired  it  can  be  so  stated  in  the  prayer)  in  the 
premises  as  to  Her  Majesty  the  Queen,  in  Her  Court  of 
Parliament,  may  seem  meet ;  and  that  {here  name  the 
respondents)  may  be  required  to  lodge  such  printed  cases 
as  they  may  be  advised,  and  the  circumstances  of  the  cause 
may  require,  in  answer  to  this  appeal ;  and  that  servioe 
of  such  order  on  the  solicitors  in  the  cause  of  the  said 
respondents  may  be  deemed  good  service. 

{To  be  signed  by  two  cotmseL) 
{Here  insert  schedule.) 

Hchwiuioto  Form  of  Schedule. 

petltton. 

"  From  Her  Majesty's  Court  of  Appeal  (England). 

^'  In  a  certain  cause  [or  matter]  wherein  A.  was  plaintiff 
and  B.  was  defendant. 

(a)  The  form  now  osuaUy  adopted  is,  "To  the  Right  Honourable 
the  House  of  Lords." 

(b)  The  schedule  must  set  out  the  title  of  the  paitiee  to  Uie 
cause  or  matter,  and  the  decrees,  orders,  judgments,  or  interlocaton 
appealed  against ;  and  where  the  appeal  is  not  against  the  whole 
decree,  the  part  appealed  against  must  be  defined :  Note  to  olficial 
Form.    And  see  Act  of  1876,  s.  4,  ante^  p.  673, 
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"  The  order  appealed  from  is  in  the  words  following,  Form  of 
viz.  {set  forth  order  complained  of  in  italics)  («).  [or,  The  ^PP^- 
order  referred  to  in  the  above  prayer  is  in  the  words  fol- 
lowing, the  portion  appealed  from  being  printed  in  italics 
(set  forth  order,  tJis  portion  complained  of  being  pointed  in 
italics ;  the  portion  not  complained  of  being  printed  in 
roman  type)  (a)]. 

We  humbly  conceive  this  to  be  a  proper  case  to  be  certificate  of 
heard  before  your  lordships  by  way  of  appeal."  coungeL 

{To  be  signed  by  two  counsel) 

As  to  the  certificate  of  counseli  see  Standing  Order  11. ,  j^r^f^, 
p.  494. 

I,  clerk  to  Messrs.  ,  of  o***^^?**  t 

solicitors  for  the  appellants  within-named,  hereby  certify  Sotfco  oi^  ^ 
that  on  the  day  of  ,  I  served  Messrs.        ,  »pp«»^- 

of  ,  solicitors  for  ,  the  within-named  respondents, 
with  a  correct  copy  of  the  aforegoing  appeal,  and  with  a 
notice  that  on  the  day  of  ,  or  as  soon  after  as 

conveniently  may  be,  the  petition  of  appeal  would  be 
presented  to  the  House  of  Lords  on  behalf  of  the 
appellant  {b). 


II.  DIRECTIONS  FOR  AGENT»-.METHOD  OP   Method  of 

PROCEDURE.  ^roMAwtB. 

In  accordance  with  the  foregoing  notice,  the  appeal  printing 
printed  on  parchment  (quarto  size),  in  such  form  as  will  *pp«*^- 
enable  paper  copies  thereof  to  be  hereafter  bound  up  with 
the  printed  cases,  is  to  be  lodged  in  the  Parliament  office 
for  pr^entation  to  the  House,  and  (if  the  House  be  then  Preaenta- 
sitting,  or,  if  not,  on  the  next  ensuing  meeting  of  the  ***'°' 
House)  an  order  thereon  for  service  on  the  respondents,  order  for 


service. 


(a)  The  schedule,  as  originaUy  issued,  omitted  the  words  *^  in 
italics,"  and  **the  portion  not  complained  of  being  printed  in 
roman  type."  As  re-issued  it  included  those  words.  See  W.  N. 
1876,  Pt.  II.,  p.  475  ;  W.  N.  1877,  Pt  II.,  p.  57. 

(&)  The  notice  to  i-espoudents  is  to  be  written  on  the  last  page 
of  the  appeaL  Not  less  than  two  clear  days'  notice  to  be  given  of 
the  intention  to  present  an  appeal  ;  Note  to  Official  Form. 

V.  r;  % 
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Method  of  or  their  solicitors,  ordering  the  respondents  to  lodge  (ase^ 
^"^^^^"^'  in  answer  to  appeal,  will  be  issned  to  the  appelknt's 
Affltiavitfor  ^^^^f  s^ch  Order,  together  with  an  affidavit  of  due  sernce 
service.  entered  thereon,  to  be  returned  to  the  Parliament  office 
within  the  period  granted  to  the  appeUant  for  lodging 
his  printed  case,  under  Standing  Order  No.  V. 

See  Standing  Orders  in.  and  Y.fpost,  pp.  494,  495. 

^ndand         Each  appellant,  where  there  are  more  than   one,  is 
iSr  caBta."^  required  to  enter  into  the  recognizance.     The  appellants 
are  required  to  submit  to  the  Clerk  of  the  Parliaments 
Avithin  one  week  after  the  date  of  the  presentation  of  the 
appeal  (unless  the  sum  of  two  hundred  poimds,  as  required 
by  the  Standing  Order,  be  paid  to  the  Receiver  of  Fees  to 
the  Parliament  office  for  payment  into  the  fee  fund  of  the 
House  of  Lords)  (a)  the  names  of  the  sureties  who  propose 
entering  into  the  bond  ;  and  in  the  event  of  a  snb^itnte 
being  proposed  to  enter  into  the  recognizance  in  lien  of 
the  appellants,  the  name  of  such  substitute.     Two  ctetr 
days'  previous  notice  of  the  names  so  proposed  for  bond 
and  recognizance)  is  to  be  given  to  the  solicitor  or  agent 
•  of  the  respondents,  and  at  the  time  of  submitting  the  said 
names  to  the  Clerk  of  the  Parliaments  a  certificate  from 
the  solicitor  or  agent  of  the  appellants  is  to  be  lodged 
in  the  Parliament  office,  certifying  his  belief  in  the  suffi- 
ciency of  the  sureties  and  substitutes  so  proposed.  At  the 
termination  of  one  week  from  the  lodgment  of  such  certi- 
ficate, the  bond  and  recognizance  are  to  be  issued  to  the 
solicitor  or  agent  of  the  appellants  for  esecntioa  before  a 
commissioner  appointed  to  administer  oaths  in  the  Supreme 
Court  of  Judicature  in  England,  or  a  commissioner  ap- 
pointed to  administer  oaths  in  Chancery  in  Ireland,  or 
before  a  justice  of  the  peace  in  Scotland.     The  bond  and 
the  recognizance  (whether  entered  into  by  the  appeUauts 
or  by  a  substitute)  to  be  returned  to  the  Parliament  office 
within  one  week  from  the  date  of  the  issue  thereof  to  the 
solicitor  or  agent  of  the  appellants. 

As  to  the  bond  and  recogniianee,  see  Standing  Order  JY.^peM, 
p.  681.  For  form  of  certificate  of  sufficiency  of  sureties,  &c.,  see 
Appendix  A,  poHf  p.  684  ;  and  as  to  giving  security  for  ooeta,  see 
Act  of  1876,  8.  11,  ante  J  p.  132. 

^pcftranco      The  solicitors  of  those  respondents  who  purpose  lodging 
^^'  printed  cases  in  answer  to  the  appeal  should  attend  at  the 

(a)  AH  drafts  and  cheques  to  be  made  payable  to  '*  Hone  of 
Lords  Fee  Fund,"  and  to  be  croesed.  **  BaxUc  of  England,  Western 
Branch." 
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Parliament  office  for  the  purpose  of  ascertaining  the  due  Method  of 
execution  of  the  recognizance  and  bond,  and  entering  ^roo>^ttf' 
their  names  in  the  appearance  book.     (Notice  of  the 
meeting  of  the  appe^  committee  is  only  sent  to  the  soli- 
citors of  respondents  who  have  thus  signified  their  appear- 
ance in  the  cause.) 

In  English  appeals  six  weeks  time,  and  in  Irish  and  J|^«  ^ 
Scotch  appeals  eight  weeks  time,  from  the  date  of  the  printed 
presentation  of  the  appeal,  is  granted  to  all  parties  to  ^'^•* 
lodge  printed  cases  and  the  appendices  thereto  (a). 

Sec  Standing  Order  V.,  j?o«f,  p.  68L 

In  appeals  in  which  the  parties  are  able  to  agree  in  J">"*  «^- 
their  statement  of  the  subject-matter,  it  is  optional  to 
lodge  a  joint  case  with  reasons  pro  and  con,  following  the 
practiqe  heretofore  in  use  in  conunon  law  appeals  on  a 
special  case. 

.   It  is  obligatory  on  the  appellant,  within  the  respective  LcHiKing 
periods  so  limited  as  above,  to  lodge  his  printed  cases,  or  ^iSTudii. 
the  joint  case  before  mentioned,  and  a  printed  appendix 
consisting  of  such  documents,  or  parts  thereof,  used  in 
evidence  in  the  Court  below,  as  may  be  necessary  for 
reference  on  the  argument  of  the  appeal. 

It  is  the  duty  of  the  appellant,  with  as  little  delay  as  Appendix, 
possible  after  the  presentation  of  the  appeal,  to  furnish  to 
the  respondent  a  list  of  the  proposed  documents,  and  in 
due  course  a  proof  copy  of  the  appendix.  The  proof  is 
to  be  examined  with  the  original  documents  by  the  re- 
spective solicitors  of  the  parties.  (Ten  copies  of  the 
appendix  as  soon  as  printed,  to  be  delivered  to  the  solici- 
tor of  the  respondent.)  The  respondent  is  allowed  to  Additional 
print  any  additional  documents  used  in  evidence  in  the 
Court  below  which  may  be  necessary  for  the  support  of 
his  case  on  the  argument  of  the  appeal,  such  documents 
to  be  paged  consecutively  with  the  appendix.  (The 
proof  to  be  examined  as  aforesiiid,  by  the  respective 
solicitors,  and  prints  deUvered  to  the  solicitor  of  the 
appellant.) 

The  costs  incurred  in  printing  the  appendix  will,  in  Cost*  of 
the  first  instance,  be  borne  by  the  appellant,  and  the  cost  ipjindL 

(rt)  Petitions  for  extension  of  time,  lodged  during  the  recess,  do 
not  prevent  the  dismissal  of  an  appeal :  Note  to  Official  Form. 
For  form  of  Petition  see  Appendix  O^po^ty  p.  685. 
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Hothod  of  of  the  additional  documents  by  the  respondent,  bnt  these 
Procedure  eosts  will  ultimately  be  subject  to  the  decision  of  the 
an,i  ad-        House  with  regard  to  the  costs  of  the  appeaL 

(lltional 

dtcumente.       ipj^^  ^^^  ^^^  appendix  must  be  printed  quarto  size, 

Size  of  case        ...  .    .\K   ,.  •       ii  •      ^      ^      -i-^    ..- 

and  ap.        With  scvcn  or  eight  letters  in  the  margin  for  laoihtatrng 

iHjndix.        reference,  and  should  be  submitted  in  proof  to  the  cleris 

copien  to  be  in  the  judicial  office.   Forty  copies  of  the  case  and  appen- 

lodgod.        j.^  ^^^  required  to  be  lodged  in  the  Parliament  office; 

and  subsequently,  on  the  lodgment  of  the  respondent's 

case,  ten  bound  copies  (see  directions  in  the  appendii 

hereto  aa  to  binding  printed  cases). 

For  directions  for  binding  piinted  cases,  see  Appendix  B,  pi>*t, 
p.  684. 

Marginal  Whcrc  rcfercncc  is  made  to  a  document  printed  in  the 

lifertnce.     appcudix,  the  case  must  contain  a  marginal  note  of  the 

page  of  the  appendix  containing  such  document. 

Dofiiuit  of  There  is  no  penalty  on  respondents  who  do  not  lodge 
irCgtSg^  their  printed  cases  within  the  time  limited  by  Standing 
case.  Order  No.  V.,  but  respondents  can  only  appear  at  the  bar 

on  a  printed  case. 

For  Order  V.,  seejwstf  p.  681. 


cause. 


Settingdown  As  80011  as  the  printed  cases  of  all  parties  and  tk 
appudix  thereto  have  been  lodged,  it  is  optional  for 
either  side  to  set  down  the  cause  for  hearing,  but  it  is 
obligatory  on  the  appellant,  upon  the  lodgment  of  his 
printed  cases  and  the  appendix,  to  set  down  the  cause  for 
hearing  within  the  time  hmited  by  Standing  Order  No.  V. 
(ex  parte  as  to  those  respondents  who  have  not  alreadj 
lodged  printed  cases,  upon  proof,  by  affidavit,  of  the  dw 
service  of  the  before-mentioned  "  order  of  service  "  upon 
the  respondents  or  their  sohcitors).  A  respondent  who 
has  lodged  his  printed  cases  is  at  liberty  to  set  down  the 
cause  for  hearing  on  the  first  sitting  day  after  the  expira- 
tion of  the  time  limited  by  the  Standing  Older  for 
lodging  printed  cases.  The  cause  will  then  be  ripe  for 
hearing,  and  will  take  its  position  on  the  effective  caose 
list. 
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III.  STANDING  ORDERS.  Standing 

Ordon. 


Standino  Order  I. 


Ordered,  that,   except  where  otherwise  provided  by  JJ™®^^j,^ 
statute,  lid  petition  of  appeal  be  received  by  this  House  ingapp^au. 
unless  the  same  be  lodged  in  the  Parliament  office  for 
presentation  to  the  House  within  one  year  from  the  date 
of  the  last  decree,  order,  judgment,  or  interlocutor  ap- 
pealed from. 

See  Act  of  1876,  s.  11,  aJUe^  p.  132, 

In  cases  in  which  the  person  entitled  to  appeal  be  Aj^l*?'^'^*' 
within  the  age  of  one  and  twenty  years,  or  covert,  non  creeB,  &c., 
compos  mentis,  imprisoned  or  out  of  Great-  Britain  and  SJ'Safter 
Ireland,  such  person  may  be  at  liberty  to  present  his  the  ist 
appeal  to  the  House,  provided  that  the  same  be  lodged  in  I'^J^*^**'"' 
the  Parliament  office  within  one  year  next  after  full  age, 
discoverture,  coming  of  sound  mind,  enlargement  out  of 
prison,  or  coming  into  Great  Britain  or  Ireland.     But  in 
no  case  shall  any  person  or  persons  be  allowed  a  longer 
time,  on  account  of  mere  absence,  to  present  an  appeal, 
than  five  years  from  the  date  of  the  last  decree,  order, 
judgment,  or  interlocutor  appealed  against. 


See  last  note. 


Standing  Order  II. 


Ordered,  that  all  petitions  of  appeal  be  signed,  and  the  Appeals  to 
reasonableness  thereof  certified,  by  two  counsel  who  shall  iUd'Sitificd 
have  attended  as  counsel  in  the  court  below,  or  shall  ^y  counaei. 
purpose  attending  aa  counsel  at  the  hearing  in  this  House. 

For  form  of  certificate,  see  antCj  p.  675. 

Standing  Order  III. 

Ordered,  that  the  "  order  of  service  "  issued  upon  the  order  of 
presentation  of  an  appeal  for  service  on  the  respondent  "^^"^ 
or  his  solicitor,  be  retunied  to  the  Parliament  office,  to- 
gether with  an  affidavit  of  due  service  entered  thereon, 
within  the  time  limited  for  the  appellant  to  lodge  his 
printed  cases,  unless  within  that  period  all  the  respon- 
dents shall  have  lodged  their  printed  cases ;  in  default, 
the  appeal  to  stand  (usmissed. 
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Ordon. 


Reeognis- 

ftUOO. 


Standing  Order  IV. 

Ordered,  in  all  appeals  that  the  appellant  or  appellants 
do  give  security  to  the  Clerk  of  the  Parliaments  by  recog- 
nizance to  be  entered  into,  in  person  or  by  substitute,  to 
the  Queen  of  the  penalty  of  five  hundred  pounds,  con- 
ditioned to  pay  to  the  respondent  or  respondents  all  such 
costs  as  may  be  ordered  to  be  paid  by  the  House  in  the 
matter  of  the  appeal  ;  and  further  that  the  appellant  or 
appellants  do  procure  two  sufficient  sureties,  to  the  satis- 
faction of  the  Clerk  of  the  Parliaments,  to  enter  into  a 
joint  and  sevei'al  bond  to  the  amount  of  two  hundred 
jwunds,  or  do  pay  in  to  the  account  of  the  fee  fund  of 
the  House  of  Lords  the  sum  of  two  hundred  pounds ; 
such  bond,  or  such  sum  of  two  hundred  pounds,  to  be 
subject  to  the  order  of  the  House  with  regard  to  the  costs 
of  the  appeal :  Ordered,  that  within  one  week  after  the 
presentation  of  the  app^  the  appellant  or  appellants  do 
pay  in  to  the  account  of  the  fee  fund  of  the  House  of 
Lords  the  said  sum  of  two  hundred  pounds,  or  submit  to 
the  Clerk  of  the  Parliaments  the  names  of  the  sureties 
proposed  to  enter  into  the  said  bond  ;  and,  in  the  event 
of  a  substitute  being  proposed  to  enter  into  the  said 
recognizance,  the  name  of  such  substitute ;  two  clear 
days'  previous  notice  of  the  names  so  proposed  for  bond 
and  recognizance  to  be  given  to  the  solicitor  or  agent  of 
the  respondent :  Ordered,  that  the  said  bond  and  the  r»- 
cognimnce  (wJtether  entered  into  by  the  appellants  or  by  a 
substitute)  be  re-returned  to  the  Parliament  office  duly 
executed  within  one  iveek  from  the  date  of  the  issue  thereof 
to  the  solicitor  or  ayent  of  the  appellant  or  appellants.  On 
default  by  the  appellayit  or  appellanie  in  complyhtg  with 
the  above  conditions,  the  appeal  to  stand  dismissed. 

As  to  the  bond  and  recognizance,  see  also  ante^  p.  676. 

On  the  17th  March^  1881,  the  following  alteration  in  the  above 
Standing  Order  was  agrced  to  : — 

"  That  Standing  Order  No.  IV.  applicable  to  appeals 
be  amended  by  omitting  all  words  from  the  word  respon- 
dent in  line  20  to  the  end  .of  the  Order,  and  inserting  in 
lieu  thereof  the  following  words,  namely  :  Ordered  that 
in  the  event  of  the  Clerk  of  the  Parliaments  requiring  a 
justification  of  the  sureties  or  substitute,  the  appellant's 
agent  shall  within  one  week  from  the  date  of  an  official 
notice  to  him  to  that  effect,  lodge  in  the  Parliament  office 
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an  affidavit  or  affidavits  bjr  the  proposed  sureties  or  sub-  Standing 
stitute,  setting  forth  specifically  the  nature  of  the  pro-  Qy^w* 
perty  in  consideration  of  which  they  claim  to  be  accepted 
as  sureties  in  respect  of  the  bond  or  as  substitute  in  re- 
spect of  the  recognizance,  and  also  declaring  that  the 
property  in  question  is  unincumbered  :  ordered  that  in 
the  event  of  such  sureties  not  being  deemed  satisfactory 
by  the  Clerk  of  the  Parliaments,  the  appellant  or  appel- 
lants shall,  within  four  weeks  from  the  date  of  an  official 
notice  by  the  Clerk  of  the  ParKaments  to  that  effect,  pay 
into  the  account  of  the  Fee  Fund  of  the  House  of  Lords 
the  sum  of  £200,  to  be  subject  to  the  order  of  the  House 
with  regard  to  the  costs  of  the  appeal ;  and  in  the  event 
of  such  substitute  not  being  deemed  satisfactory  by  the 
Clerk  of  the  Parliaments,  the  appellant  or  appellants  shall 
enter  into  the  usual  recognizance  in  pci*son  ;  ordered  that 
the  said  bond,  and  the  recognizance  (whether  entered  into 
by  the  appellants  or  by  a  substitute)  be  returned  to  the 
Parliament  office  duly  executed  within  one  week  from  the 
date  of  the  issue  thereof  to  the  solicitor  or  agent  of  the 
appellant  or  appellants.  On  default  by  the  appellant  or 
appellants  in  complying  with  the  above  conditions,  the 
appeal  to  stand  dismissed."  * 

If  default  be  made  in  paying  the  reapondent's  costs  the  necogniz- 

ance  may  be  estreated,  and  payment  of  the  debt  cnfoiced  by 

'  imprisonment,  for  the  reco^izance  constitutes  a  Crown  debt,  and 

the  Debtors*  Act,  18G9,  does  not  apply  to  Crown  debts.    He  Smithy 

2  Ex.  D.  47. 

The  judgment  of  the  House  of  Lords  for  costs  may  also  be 
enforced  by  action.  Marahella  Iron  Ore  Od,  v.  Allerif  47  L. 
J.  C.  P.  601. 


STAKDiKa  Order  V. 

1.  Ordered,  that  in  English  appeals  the  printed  cases  Printed 
and  the  appendix  thereto  be  lodged  in  the  Parliament  {JSited^S? 
office  within  six  weeks  from  the  date  of  the  presentation  lodging,  ana 
of  the  appeal  to  the  House  ;  in  Scotch  and  Irish  appeals,  Slwu  the* 
within  eight  weeks  ;  and  the  appeal  set  down  for  hearing  gj^'""^ 
on  the  first  sitting  day  after  the  expiration  of  those  **™*** 
respective  periods  (or  as  soon  before,  at  *  the  option  of 
either  party,  as  all  the  printed  cases  and  the  appendix 
shall  have  been  lodged)  ;  on  default  by  the  appellant  the 
appeal  to  stand  dismissed. 

See  amte,  p.  676.  • 

*  See  '*  Soliciton'  Joumali"  26th  March)  1^81,  p.  389, 

0  0  8 
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Standing 
Ordon. 

Scotch 

ajipealB. 


Printed 
cases  to  be 
signed  by 
counsel. 


2.  Ordered,  that  in  all  appeals  from    Scotland    the 
appellant  alone,  in  his  printed  case  or  in  the  appendix 
thereto,  shall  lay  hefore  this  House  a  printed  copy  of  the 
record  as  authenticated  by  the  Lord  Ordinaiy  ;  together 
with  a  supplement  containing  an  account,  without  ar^- 
ment  or  statement  of  other  facts,  of  the  further  stef^ 
which  have  been  taken  in  the  cause  since  the  record 
was  completed,  and  containing  also  copies  of  the  inter- 
locutors or  parts  of  interlocutors  complained  of  ;  and  each 
party  shall  m  their  cases  lay  before  the  House  a  copy  of 
the  case  presented  by  them  respectively  to  the  Court  of 
Session,  if  any  such  case  was  presented  there,  with  a  short 
summary  of  any  additional  reasons  upon  which  he  means 
to  insist ;  and  if  there  shall  have  been  no  case  presented 
to  the  Court  of  Session,  then  each  party  shall  set  forth  in 
his  case  the  reasons  upon  which  he  founds  his  argument, 
as  shortly  and  succinctly  as  possible. 

3.  Ordered,  that  all  printed  cases  be  signed  by  one  or 
more  counsel,  who  shall  have  attended  as  counsel  in  the 
court  below,  or  shall  purpose  attending  as  counsel  at  the 
hearing  in  this  House. 


CrnsA 
appealfl. 


Standing  Ordee  VI. 

Ordei'ed,  that  all  cross-appeals  be  presented  to  the 
House  within  the  period  allowed  by  Sending  Order  Ka 
V.  for  lodging  cases  in  the  original  appeal. 


Standing  Order  VII. 

Expiry  of  Ordered,  with  regard  to  apj^Kjals  in  which  the  perioA 
recwis."'^*^  «/»r^fl%  dathujf  from  i?ie  presentation  of  ike  appeal  under 
Standing  Orders  Nos.  III.,  IV.,  V.,  and  VI.  expire  during 
the  recess  of  the  House,  that  such  periods  be  extended  to 
the  third  sitting  day  of  the  next  ensuing  meeting  of  the 
House. 

See  Act  of  1876,  8.  8,  antfj  p.  131. 


Standing  Order  VIII. 

Siippienien.  Oidcrcd,  that  where  any  party  or  parties  to  an  ajqieal 
h^  SJered  sl^all  die  pending  the  same,  subsequently  to  the  printed 
L"' ^uln  ^^^^^  havuig  been  lodged,  and  the  appeal  shall  he  revived 
revh^wi  Sr  against  his  or  her  representative  or  representatives  as  the 
'^JSd!        person  or  persons  standing  in  the  place  of  the  pereon  or 
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persons  so  dying  as  aforesaid,  a  sv 
be  lodged  by  the  party  or  parties 
respectively,  stating  the  order  or  on 
by  the  House  in  such  case. 

The  like  rule  shall  be  observed 
respondent  respectively,  where  an^ 
party  or  parties  in  the  court  below, 
be  made  a  party  or  parties  in  th 
House,  and  shall,  by  leave  of  the  H< 
otherwise,  be  added  as  a  party  oi 
appeal  after  the  printed  cases  in  si 
been  lodged. 

Standing  Order 

Ordered,  that  when  any  petition 
presented  to  this  House  from  any  int 
of  either  division  of  the  Lords  of  Ses 
counsel  who  shall  sign  the  said  pet 
counsel  for  the  party  or  parties  in  tl 
sign  a  certificate  or  declaration,  stati 
was  given  by  that  division  of  the 
such  interlocutory  judgment  to  the 
lants  to  present  such  petition  of  appe 
a  diflFerence  of  opinion  amongst  the 
division  pronouncing  such  interlocutoi 


Standing  Order  ] 

Ordered,  that  in  all  cases  in  whic 
make  any  order  for  payment  of  cost 
parties  in  any  cause  without  specifyii 
Clerk  of  the  Parliaments  or  clerk  as 
the  application  of  either  party,  appoin 
shall  think  fit  to  tax  such  costs,  and 
pointed  may  tax  and  ascertain  the  ai 
shall  report  the  same  to  the  Clerk  of  i 
clerk  assistant :  And  it  is  further  orde 
fees  shall  be  demanded  from  and  paid  I 
ing  for  such  taxation  for  and  in  resp 
now  or  shall  be  fixed  by  any  resoluti 
concerning  such  fees ;  and  the  said  p( 
to  tax  such  costs  may,  if  he  thinks  fit, 
duct  the  whole  or  a  part  of  such  fees 
report :  And  the  Clerk  of  the  Parliame 
tant  may  give  a  certificate  of  such  cos 
amount  so  reported  to  him  as  aforesaid ; 
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Standing  in  money  certified  by  him  in  such  certificate  shall  be  the 
^^"*'    sum  to  be  demanded  and  paid  under  or  by  virtue  of  such 
order  as  aforesaid  for  payment  of  costs. 


Formi.  Appendix  A. 

Certificate  of  Certiilcate  of  STLffioieney  of  Snretiei,  Ac. 

s'll^tier^'"'     Lodged  in  tlie  Parliament  office  on  the        day  of 
18 

In  the  House  of  Lords. 

"  A.  and  others  v,  B.  and  others." 

In  coniphance  with  Standing  Order  No.  IV.,  I  [we] 
submit  the  names  of  {full  muim)  of  (address)  and  {full 
name)  of  (address),  as  fit  and  proper  sureties  [or,  as  a  fit 
and  proper  substitute]  to  enter  into  the  bond  ^or  recog- 
nizance] thereby  required:  and  I  [we]  certify  in  my 
[our]  behef,  that  the  said  (full  name),  and  the  said  (full 
name),  are  each  [is]  worth  upwards  of  £200  [£500]  over 
and  above  their  [his]  just  dents. 

(This  cerf^ute  may  be  signed  by  the  anmtry  solicitor 
or  agent  of  the  appellants,) 

As  to  this  certificate,  see  ayite^  p.  675. 

Certificate  of     I  [wc]  Certify  that  a  copy  of  the  above  certificate  and 
service.        ^^^^  ^j^^j.  ^^^^t  j^q^^q  qj  i^q  intention  to  lodge  the  same 

in  the  Pai'hament  office  has  been  served  on  the  solicitors 
or  agents  of  the  respondents. 

(To  be  signed  by  the  London  solicUoi^  or  agent  of  ths 
ajopellants.) 


Appendix  B. 

Directions    Directions  for  Binding  Printed  Cases  for  the  use  oi  the  Law  Lord& 

for  binding 

canes.  1.  Ten  copies  bound  in  purple  cloth ;  two  of  the  ten 

to  be  interleaved,  as  regards  the  cases  only. 

2.  Short  title  of  cause  on  the  back. 

3.  Label  on  side,  stating  short  title  of  cause  and  con* 
tents  of  the  volume,  thus : — 

"  A and  others  v.  B and  others," 

Printed  copy  of  the  appeal.  * 


AFPSALS  TO  THE  H0U6B  OF  LORDS.  685 

Appellants'  case.  rormi. 

Respondent  B.'s  case.  

Respondent  C.'s  case. 
Appendix. 

4.  The  volume  to  be  indented,  and  the  names  of  the 
parties  written  on  the  indentations  to  their  respective 
cases. 

6.  References  to  the  reports  of  the  cause  in  the  courts 
below,  or  the  words  "  Not  reported,"  to  be  written  on  the 
fly  sheet. 

C.  The  bound  copies  to  be  lodged  immediately  after  the 
respondents*  cases  are  delivered  in. 

The  agents  are  requested  to  use  their  discretion  as  to 
the  size  of  the  volume,  arrangement  of  the  cases,  and 
appendix.  In  dealing  with  bulky  cases,  it  may  be  found 
advisable  to  bind  the  appendix  as  a  separate  volume,  and 
also  to  divide  the  appellants'  and  respondents'  cases  into 
separate  volumes. 

It  is  the  duty  of  the  appellants'  agent  to  carry  out 
these  directions. 


Appendix  C. 

Petition  for  Ezteniion  of  Time  to  Lodge  Casei,  fto.  Petition  for 

time. 

(To  be  eri^ossed  on  foohcap  jpaj)er,  and  (unless  absent 
of  respondents  agent  be  obtained)  a  copy,  and  two 
clear  days^  notice  of  intention  tojjresent,  to  be  given 
to  respondents  agent,) 

In  the  House  of  Lords. 

(Insert  sfioi't  title  of  came.) 

To  the  Right  Honourable  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled. 

The  humble  petition  of  the  appellant 

Sheweth,  That  the  petitioner  presented  peti- 

tion of  appeal  on  the  day  of  complaining  of  (insert 
dates  of  orders  or  interlocutors  complained  of). 

That  the  time  allowed  bv  Standing  Order  No.  V.  [w 
extended  by  your  lordships  order  of  the  (state  datey\  for 
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7onu. 


the  appellant  to  lodge  his  printed  cases  and  the  appendix, 
will  expire  on  the  (state  date). 
That  yonr  petitioner  {set  forth  cause  of  delay). 

Your  petitioner  therefore  humbly  prays  that  yonr 
lordships  will  be  pleased  to  grant  him  (set  forth 
time  required)  further  time  to  lodge  his  printed 
cases,  and  the  appendix,  and  set  down  the  cause 
for  hearing. 

And  your  petitioner  will  ever  pray. 

,  Agents  for  the  appellant. 

We  consent  to  the  prayer  of  the  above  petition, 

,  Agents  for  the  respondent. 

As  to  this  petitioD,  see  ante^  p.  674.    For  Standing  Order  V., 
aiUff  p.  681. 


ORDER  IN  COUNCIL  AS  TO  DISTRICT  "f.Ts'* 

REGISTRIES.  


At  the  Court  at  Osborne  House,  Isle  of 
Wight,  the  12th  day  of  August,  1875. 

Present  : 

The  Queen's  Most  Excellent  Majesty  in  Council. 

Whereas  by  "  The  Supreme  Court  of  Judicature  Act, 
1873,"  it  is  euactcd  that  it  shall  be  lawful  for  Her 
Majesty,  by  Order  in  Council,  from  time  to  time  to  direct 
that  there  shall  be  District  Registrars  in  such  places  as 
shall  be  in  such  order  mentioned  for  districts  to  be  thereby 
defined,  from  which  writs  of  summons  for  the  commence- 
ment of  actions  in  the  High  Court  of  Justice  may  be 
issued,  and  in  which  such  proceedings  may  be  taken  and 
recorded  as  are  hereinafter  mentioned  ;  and  Her  Majesty 
may  thereby  api)oint  that  any  registrar  of  any  County 
Court,  or  any  Registrar  or  Prothonotary  or  District  Pro- 
thonotary  of  any  local  Court  whose  jurisdiction  is  hereby 
transferred  to  the  said  High  Court  of  Justice,  or  from 
which  an  appeal  is  hereby  given  to  the  said  Court  of 
Appeal,  or  any  person  who,  having  been  a  District  Regis* 
trar  of  the  Court  of  Probate,  or  of  the  Admiralty  Court 
shall  under  this  Act  become  and  be  a  District  Biegistrar 
of  the  said  High  Court  of  Justice,  or  who  shall  hereafter 
be  appointed  such  District  Registrar,  shall  and  may  be  a 
District  Registrar  of  the  said  High  Court  for  the  purpose 
of  issuing  such  writs  as  aforesaid,  and  having  such  pro- 
ceedings taken  befoi*c  him  as  are  hereinafter  mentioned  : 

See  Act  of  1873,  8.  60,  ante,  p.  65. 

And  whereas  by  "  The  Supreme  Court  of  Judicature 
Act,  187t5,''  it  \R  provided  that  where  any  such  Order  has 
been  made,  two  persons  may,  if  required,  be  appoint^  to 
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IWi  Aug.  perform  the  duties  of  District  Registrar  in  any  district 
^^^'  named  in  the  Order:  and  such  persons  shall  be  deemed  to 
be  joint  District  Registrars,  and  shall  perform  the  said 
duties  in  such  manner  as  may  from  time  to  time  be 
directed  by  the  said  Order,  or  any  Order  in  Cooncii 
amending  the  same : 

See  Act  of  1875,  8.  13,  ante,  p.  107. 

.  And  whereas  it  has  seemed  fit  to  Her  Majesty,  by  and 
with  the  advice  of  Her  Privy  Council,  that  there  should 
~  "  be  District  Registrars  in  certain  places  in  England  :  Now, 
therefore,  Her  Majesty,  by  and  with  the  ad\ice  aforesaid, 
is  pleased  to  order,  and  it  is  hereby  ordered,  as  follows  : — 

That  there  shall  be  District  Registrars  in  the  places  of 
Liverpool,  Manchester,  and  Preston,  and  the  District 
Registrar  at  Liverpool  of  the  High  Court  of  Admiralty, 
and  the  District  Prothonotaiy  at  Liverpool  of  the  Court 
of  Common  Pleas  at  Lancaster  sliall  be  and  are  hereby 
appointed  the  District  Registrars  in  Liverpool ;  and  the 
District  Prothonotary  at  Manchester  of  the  said  Court  of 
Common  Pleas  shall  be  and  is  hereby  appointed  the 
District  Registrar  in  Manchester  ;  and  the  iJistrict  Pro- 
thonotary at  Preston  of  the  said  Court  of  Common  Pleas 
shall  be  and  is  hereby  appointed  the  District  Registrar  in 
Preston ;  and  that  the  district  for  each  such  place  shall 
be  the  district  now  assigned  to  each  such  District  Protho- 
notary, under  the  provisions  and  authority  of  "The 
Common  Pleas  at  Lancaster  Amendment  Act,  1869.*' 

That  there  shall  be  a  District  Registrar  in  Durham, 
and  that  the  District  Prothonotary  of  the  Court  of  Pleas 
at  Durham  shall  be  and  is  hereby  appointed  the  District 
Registrar  in  Durham  ;  and  that  the  district  shall  be  the 
district,  for  the  time  being,  of  the  County  Court  holden 
at  Durham. 

That,  in  the  places  mentioned  in  the  Schedule  annexed^ 
there  shall  be  District  Registrars,  and  that  the  R^strar 
of  the  Comity  Court  held  in  any  such  place  shall  be  and 
is  hereby  appointed  the  District  Registrar  in  such  place, 
and  that  the  district  for  each  such  place  shall  be  the  dis* 
trict,  for  the  time  being,  of- the  County  Court  holden  at 
such  place. 

0.  L.  Pesu 
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SCHEDULE  TO  THE    FOREGOING  ORDER     Bchednle. 


Bangor. 

Barnsley. 

Barnstaple. 

Bedford. 

Birkenhead. 

Birmingham. 

Boston. 

Bradford. 

Bridgewater. 

Brighton. 

Bristol. 

Bury  St.  Edmunds. 

Cambridge. 

Cardiff. 

Carlisle. 

Carmarthen. 

Cheltenham. 

Chester. 

Colchester. 

Derby. 

Dewsbuiy. 

Dover. 

Dorchester. 

Dudley. 

East  Stonehouse. 

Exeter. 

Gloucester. 

Great  Grimsby. 

Great  Yarmouth. 

Halifax. 

Hanley, 

Hartlepool. 

Hereford. 

Huddersfield. 

Ipswich. 


Kingston-on-Hull. 

Kings  Lynn. 

LeeojB. 

Leicester. 

Lincoln. 

Lowestoft. 

Maidstone. 

Newcastle-upon-Tyne. 

Newport,  Monmouth. 

Newport,  Isle  of  Wight. 

Newtown. 

Northampton. 

Norwich. 

Nottingham. 

Oxford. 

Pembroke  Docks. 

Peterborough. 

Poole.. 

Portsmouth. 

Ramsgate. 

Rochester. 

Sheffield. 

Shrewsbury. 

Southampton 

Stockton-on-Tees. 

Sunderland. 

Swansea. 

Truro. 

Totnes. 

Wakefield. 

WalsaU. 

Whitehaven, 

Wolverhampton. 

Worcester. 

York. 


ORDERS  IN  COUNCIL  AS  TO  JUDGES' 

CIRCUITS. 


5th  Feb.         I.  ORDER  DATED  5th  FEBRUARY,  1876. 
1S7«.  

At  the  Court  at  Osborne  House,  Isle  of  Wight, 
THE  5th  day  of  February,  1876. 

Present  : 

The  Queen's  Most  Excellent  Majesty  in  Council. 

Whereas  by  section  23  of  the  Supreme  Court  of  Judica- 
ture Act,  1875,  it*  is  enacted  that  Her  Majesty  may  at 
any  time  after  the  passing  of  the  Act,  by  Order  in 
Council,  provide  in  such  manner  and  subject  to  such 
regulations  as  to  Her  Majesty  may  seem  most  meet  for 
all  or  any  of  the  matters  thereinafter  specified,  amongst 
which  were  the  discontinuance,  either  temporarily  or 
permanently,  wholly  or  paitially,  of  any  existing  circuit, 
and  the  formation  of  any  new  circuit  by  the  union  of  any 
counties  or  parts  of  coimtics,  or  partly  in  one  way  and 
partly  in  the  other,  or  by  the  constitution  of  any  county 
or  part  of  a  county  to  be  a  circuit  by  itself ;  and  in  par* 
ticular  the  issue  of  commissions  for  the  discharge  of  ci\il 
and  criminal  business  in  the  county  of  Surrey,  to  the 
Judges  appointed  to  sit  for  the  trial  by  jury  of  causes 
and  issues  in  Middlesex  or  London,  or  any  of  them  ;  and 
the  appointment  of  the  place  or  places  at  which  assizes 
are  to  be  holden  on  any  circuit ;  and  by  the  same  section 
it  is  further  enacted  that  in  making  any  Order  thereunder 
Her  Majesty  may  give  any  directions  which  it  appears  to 
Her  Majesty  to  be  desii-able  to  give  for  the  purpose  of 
giving  full  effect  to  such  Order : 

See  Act  of  1S76,  s.  23,  ante,  p.  113. 

It  is  therefore  ordered  by  the  Queen^s  most  Excellent 
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Majesty,  by  and  with  the  advice  of  Her  most  Honourable  ^  ^« 
Privy  Council,  as  follows : —  **^^' 

1.  The  existing  circuits  shall  be  discontinued,  and 
instead  thereof  the  circuits  shall  be  those  named  in  the 
first  column  of  the  schedule  hereto. 

2.  The  said  circuits  shall  be  respectively  constituted  as 
specified  in  the  second  column  of  the  said  schedule,  and 
the  places  where  the  assizes  may  be  held  shall  be  the 
places  at  which  assizes  have  hitherto  been  held. 

3.  Nothing  in  this  order  shall  aflPect  the  provisions  of 
an  Order  in  Council  made  on  the  4th  day  of  May,  1864, 
relating  to  the  division  of  the  county  of  Lancaster  into 
three  divisions,  or  the  provisions  of  an  Order  in  Council 
made  on  the  lOth  day  of  June,  1804,  as  amended  by  an 
Order  in  Council  made  on  the  9th  day  of  July,  18G4, 
relating  to  the  division  of  the  county  of  York  into  two 
di\isions. 

4.  The  North  and  Sonth  Wales  circuit  shall  be  divided 
into  two  Divisions,  the  North  Wales  Division  and  the 
South  Wales  Division;  and  such  Divisions  shall  be 
respectively  constituted  as  specified  in  the  second  columu 
of  the  said  schedule. 

5.  The  county  of  Surrey  shall  not  be  included  in  any 
circuit,  but  commissions  shall  be  issued  not  less  often 
than  twice  in  every  year  for  the  discharge  of  civil  and 
criminal  business  therein. 

6.  With  respect  only  to  the  first  time  after  the  date  of 
this  Order  that  justices  of  assize  go  the  several  circuits  as 
constituted  by  this  Order,  and  with  respect  only  to  the 
first  sessions  held  after  the  date  of  this  Order  under  com- 
missions for  the  discharge  of  civil  and  criminal  business 
in  the  county  of  Surrey,  the  following  arrangements  shall 
be  observed : 

But  Bee  Order  in  Council  of  1 7th  May,  1876,  poft,  p.  695. 

With  respect  to  the  Northern  Circuit : — 

In  the  county  of  Cumberland  and  the  county  of  West- 
moreland, Edward  Bromley,  Esq.  (hitherto  clerk 
of  assize  on  the  northern  circuit,  as  discontinued 
by  this  Order),  and  his  ofiicers,  shall  be  clerk  of 
assize  and  officers  of  clerk  of  assize.     In  the 
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ftth  F«b.  county  of  Lancaster,  so  far  as  relates  to  the  dis- 

^^^'  charge  of  criminal  husmesB,  Thomas  Starkie 

Shuttlcworth,  Esq.  (hitherto  clerk  of  the  crown 
for  the  same  comity),  and  his  oflBcere,  shall  be 
clerk  of  assize  and  ofl&cers  of  clerk  of  assize ; 
and  so  far  as  relates  to  the  discharge  of  civil 
business,  Thomas  Edmund  Paget,  Esq.  (formerly 
prothonotary  of  the  Court  of  Common  Pleas  in 
the  same  county),  and  his  officers,  shall  be  clerk 
of  assize  and  officers  of  clerk  of  assize. 

With  respect  to  the  North-Eastern  Circuit : — 

In  the  county  of  Durham,  so  far  as  relates  to  the  dis- 
charge of  criminai  business,  John  WethereU 
Hays,  Esq.  (hitherto  clerk  of  the  crown  for  the 
same  county),  and  his  officers,  shall  be  clerk  of 
assize  and  officei-s  of  clerk  of  assize ;  and  so  far 
as  relates  to  the  discharge  of  ci\'il  business, 
William  C.  Ward,  Esq.  (formerly  prothonotary 
of  the  Couit  of  Common  Pleas  in  the  same 
county),  and  his  officers,  shall  be  clerk  of  assize 
and  officers  of  clerk  of  assize ;  and  on  the  rest 
of  the  circuit,  Edwai'd  Bromley  aforesaid,  and 
his  officers,  shall  be  clerk  of  assize  and  officers 
of  clerk  of  assize. 

With  respect  to  the  Midland  Circuit : — 

Arthur  Duke  Coleridge,  Esq.  (hitherto  clerk  of  assize 
on  the  midland  circuit,  as  discontinued  by  this 
Order),  and  his  officer,  shall  be  clerk  of  assize 
and  officers  of  clerk  of  assize. 

With  respect  to  the  South-Eastem  Circuit : — 

In  the  county  of  Norfolk,  the  county  of  the  city  of 
Norwich,  the  county  of  Suffolk,  the  county  of 
Huntingdon,  and  the  county  of  Cambridge, 
Charles  Piatt,  Esq.  (hitherto  clerk  of  assize  on 
the  Norfolk  circuit,  as  discontinued  by  this 
Order),  aud  his  officers,  shall  be  clerk  of  assize 
and  officers  of  clerk  of  assize ;  and  in  the  county 
of  Hertford,  the  county  of  Essex,  the  county  of 
Kent,  and  the  county  of  Sussex,  the  Honour* 
able  Richard  Denman  (hitherto  clerk  of  a^ize 
on  the  home  circuit,  as  discontinued  by  this 
Order),  and  his  officers,  shall  be  clerk  of  assize 
and  oflcera  of  clerk  of  assize. 
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With  respect  to  the  Oxford  Circuit :—  «th  F«li. 

lara. 

Edward  Archer  Wilde,  Esq.  (hitherto  clerk  of  assize  on 

the  Oxford  Circuit,  as  discontinued  by  this 
Order),  and  his  officers,  shall  be  clerk  of  assize 
and  officers  of  clerk  of  assize. 

With  respect  to  the  Western  Circuit : — 

William  Channell  Bovill,  Esq.  (hitherto  clerk  of  assize 
on  the  western  circuit,  as  discontinued  by  this 
Order),  and  his  officers,  shall  be  clerk  of  assize 
and  officers  of  clerk  of  assize. 

With  respect  to  the  North  and  South  Wales  Circuit : — 

In  the  North  Wales  Division  thereof,  Henry  Crompton, 
Esq.  (hitherto  clerk  of  assize  in  the  North  Wales 
Division  of  the  North  and  South  Wales  circuit, 
as  discontinued  by  this  Order),  and  his  officers, 
shall  be  clerk  of  assize  and  officers  of  clerk  of 
assize ;  and  in  the  South  Wales  division  there  of 
Henry  Alfred  Vaughan,  Esq.  (hitherto  clerk  of 
assize  in  the  South  Wales  Division  of  the  North 
and  South  Wales  circuit,  as  discontinued  by  this 
Order),  and  his  officers,  shall  be  clerk  of  assize 
and  officers  of  clerk  of  assize. 

With  respect  to  the  county  of  Surrey  : — 

The  Hon.  Richard  Denman  aforesaid,  and  his  officers* 
shaU  be  clerk  of  assize  and  officers  of  clerk  of 
assize  for  the  first  sessions  held  under  commis- 
sions issued  for  the  discharge  of  civil  and  criminal 
business  in  the  said  county. 

C.  L.  Peel. 


SCHEDULE  TO  THE  FOREGOING  ORDER. 

Name  of  Circuit.  ComtUution  of  Cireuit 

Northern  Circuit County  of  Westmoreland. 

County  of  Cumberland. 

Comity  of  Lancaster. 
North-Eastem  Circuit...     County  of  Northumberland. 

County  of  the  Town  of  New- 
castle-upon-Tyne. 
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187C 


Xame  of  Circuit, 


Midland  Circuit 


South-Eafitem  Circuit... 


iSCe.  Query. 

Norwich. 


Oxford  Circuit... 


Western  Circuit 


Q^MtitMtion  of  C^rrvit, 

County  of  Durham. 

County  of  Yort 

County  of  the  City  of  York, 

County  of  Lincohi. 

County  of  the  City  of  Lincoln. 

County  of  Nottingham. 

County  of  the  Town  of  Not- 
ingham. 

County  of  Derby. 

County  of  Warwick. 

County  of  Leicester. 

Borough  of  Leicester. 

Comity  of  Northampton. 

County  of  Rutland. 

County  of  Buckingham. 

County  of  Bedford. 

County  of  Norfolk. 

County  of  the  City  of  Norfolk,' 

County  of  Suffolk. 

County  of  Huntingdon. 

County  of  Cambridge. 

County  of  Hertford. 

County  of  Essex. 

County  of  Kent. 

County  of  Sussex. 

County  of  Berks. 

County  of  Oxford. 

County  of  Worcester. 

County  of  the  City  of  Wor- 
cester. 

County  of  Stafford. 

County  of  Salop. 

County  of  Hereford. 

County  of  Monmouth. 

County  of  Gloucester. 

County  of  the  City  of  Glou- 
cester. 

County  of  Southampton. 

County  of  Wilts. 

County  of  Dorset. 

County  of  the  City  of  Exeter. 

County  of  Devon. 

County  of  Cornwall. 

County  of  Somerset. 

County  of  the  City  of  Bristol, 
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Xdine  of  Circuit  QnutUution  of  Circuit.  6th  F«b. 

North  and  South  Wales    (a)  North  Wales  Division  :—       ^W6> 

Circuit        County  of  Montgomery. 

County  of  Merioneth. 
County  of  Caernarvon. 
County  of  Andesea. 
County  of  Dentigh. 
County  of  Flint. 
County  of  Chester. 
(J)  South  Wales  Division  : — 
County  of  Glamorgan. 
County  of  Camarthen. 
County  of  the  Borough  of 

Carmarthen. 
County  of  Pembroke. 
County  of  the  Town  of 

Haverfordwest. 
County  of  Cardigan. 
County  of  BrecKnock. 
County  of  Radnor. 


II.  OBDEE  DATED  17th  MAY,  1876.  nth  Xay, 

1876. 


At  the  Coubt  at  Windsor,  the  17th  day  op 

May,  1876. 

Present: 

The  Queen's  most  Excellent  Majesty  in  Council. 

Whbbeas  by  an  Order  in  Council,  dated  the  5th  day  of 
February,  1876,  and  made  in  pursuance  of  section  23  of 
the  Supreme  Court  of  Judicature  Act,  1875,  it  was  ordered 
that  certain  arrangements  as  to  the  circuits  constituted  by 
the  said  Order,  and  as  to  sessions  held  under  commissions 
for  the  dischfldrge  of  civil  and  criminal  business  in  the 
county  of  Surrey  should  be  observed,  subject  to  a  provi- 
sion whereby  the  said  arrangements  were  limited  in 
duration  so  as  to  operate  with  respect  only  to  the  first 
time  after  the  date  of  the  said  Order  that  justices  of 
assize  should  go  the  several  circuits  as  constituted  by  the 
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17th  Xay,  said  Order,  and  with  respect  only  to  the  first  sessions  that 

f*^     should  be  held  after  the  date  of  the  said  Order,  under 

coHimissions  for  the  discharge  of  -civil  and  criminal  bosi* 

ness  in  the  county  of  Surrey ;  And  whereas  it  is  expedient 

to  revoke  the  said  limitation : 

It  is  therefore  ordered  bv  the  Queen's  most  Excelleiit 
Majesty,  by  and  with  the  advice  of  Her  most  Honourable 
Privy  Council,  as  follows : — 

So  much  of  the  said  Order  in  Council  as  limits  the 
duration  of  the  arrangements  therein  contained  as  to 
circuits  and  as  to  sessions  holden  under  commissions  for 
the  discharge  of  civil  and  criminal  business  in  the  county 
of  Surrey  is  hereby  revoked,  and  the  said  arrangements 
shall  continue  to  operate  until  modified  or  revoked  by  any 
Oi*der  in  Council  hereafter  to  be  made. 

C.  L.  Peel. 


WINTER  ASSIZES  ACT,  18T6. 

89  &  40  VICT.  c.  57. 


An  Act  to  amend  the  law  respecting  the  holding  of  Act  1876, 
Winter  Assizes.  '■•  ^»  *• 

[10th  August,  1876.] 

Whereas  it  is  usual  to  hold  winter  assizes  in  some 
counties,  and  not  to  hold  them  in  other  counties  in  which 
there  are  but  few  prisoners  awaiting  trial,  and  it  is  expe- 
dient to  provide  for  the  more  speedy  trial  of  such  last- 
mentioned  prisoners : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
IVf  ajesty,  by  atid  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Winter  Assizes  Act,  Sect  1. 

1876.  Short  title. 

2.  T\liere  it  appears  to  Her  Majesty  that  by  reason  of  Jj^^^J" 
the  small  number  of  prisoners  or  otherwise  it  is  usually  ord«  i/ 
inexpedient  to  hold  separate  winter  assizes  for  any  county,  SS^*S)JS. 
it  shall  be  lawful  for  Her  Majesty  by  Order  in  Council  ties  for  pw- 
from  time  to  time  to  provide  in  such  manner  and  subject  JJiSe? 

to  such  regulations  as  to  Her  Majesty  may  seem  meet  for  »Mi««. 
all  or  any  of  the  following  matters : 

(1.)  For  uniting  such  county  for  the  purpose  of  winter 
assizes  to  any  neighbouring  county  or  counties  j 
and 

(2.)  For  the  appointment  of  the  place  or  places  at  which 
winter  assizes  are  to  be  held  for  such  united 
counties,  with  pr)wcr  to  dii-ect  that  they  shall  be 
held  at  dilferent  places  in  different  years ;  and 

u  u 
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Aet  1876,      (3.)  For  the  jurisdiction  of  the  Court  and  the  attcnd- 
"•  ^»  ^'  ance,  juiisdiction,  authority,  and  duty  of  sheriffs 

gaolere,  officers,  jurora,  and  persons,  the  use  i»f 
any  prison,  the  removal  of  prisoners,  the  altt-ia- 
tion  of  any  commissions,  writs,  precepts,  indict- 
ments, recognizances,  proceedings,  and  dcicu- 
ments,  the  transmission  of  recognizances,  inqui- 
sitions, and  documents,  and  the  expenses  of 
prosecutors  and  witnesses,  and  of  nudntainimr 
and  removing  prisoners,  so  far  as  may  seem  to 
Her  Majesty  necessary  for  carrying  into  effect 
an  Order  in  Council  under  this  Act ;  and 

(4.)  For  any  matters  which  appear  to  Her  Majesty  to 
he  necessary  or  proper  for  carrying  into  effect 
an  Order  in  Council  under  this  Act, 

An  Order  in  Council  purporting  to  be  made  in  poini- 
ance  of  this  Act  shall  be  deemed  to  be  within  the  poweis 
of  this  Act,  and  shall  while  it  is  in  force  have  effect  as  if 
it  were  enacted  in  this  Act,  and  for  all  the  porposes  of 
the  holding  of  the  winter  assizes  the  conuties  united  bj 
the  Order  shall,  subject  to  the  provisions  of  the  Order,  be 
deemed  to  be  one  county,  and  the  winter  assizes  held  in 
and  for  such  united  county  shall  be  deemed  also  to  be 
held  in  and  for  each  of  the  constituent  counties. 

Sect.  3.  3.  Her  Majesty  may  from  time  to  time  by  Orier  ia 

Provisiim  as  Council  rcvoke,  alter,  or  add  to  any  Order  made  in  par- 
l;iu,rdL*"   simnce  of  this  Act. 

Every  Oi-der  in  Council  made  in  pursuance  of  this  Act 
shall  be  published  in  the  London  Gazette  and  laid  before 
both  Houses  of  Parliament  within  one  month  after  it  is 
made,  if  Parliament  is  then  sitting,  and  if  not,  within 
one  month  after  the  then  next  meeting  of  Parhament, 

Seot.  4.  4.  All  enactments  relating  to  the  power  of  Her  Majestv 

Application  to  alter  the  circuits  of  the  Judges,  or  places  at  which 
AcS'w  to  assizes  are  holden,  or  otherwise  relating  to  assiies  and 
alteration  circuits,  shall  apply  and  may  be  put  in  force  for  the  pur- 
of  circuital  ^^^  ^^  carrying  into  effect  this  Act  or  any  Order  made 
thereunder. 

Seet.  6.  5.  It  shall  be  lawful  for  Her  Majesty  from  time  to 

Provisii.n  time  by  Order  in  Council  to  direct  that,  subject  to  any 

bSuriilg**"  exceptions  contained  in  the  Order,  the  jnrisdiction  of  the 

euuntieato  Justices  and  Judges  of  the  Central  Criminal  Cooxt  at  any 
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session  of  oyer  and  terminer  and  gaol  delivery  held  for  Aet  1876, 
the  Central  Criminal  Court  district  in  the  months  of    ■••  *»  6* 
November,  December,  or  January  shall  extend  to  any  central 
neighbouring  county  or  part  of  a  county  mentioned  in  criminal 
the  Order  as  if  such  county  or  part  of  a  county  were  in-  Sstrict 
eluded  within  the  limits  of  the  Central  Criminal  Court 
district,  and  to  apply,  with  such  modifications  and  excep- 
tions (if  any)  as  to  Her  Majesty  may  seem  fit,  the  Central 
Criminal  Comt  Act  to  the  said  county  or  part  of  a  county 
and  offences  committed  therein  as  if  the  same  were  a 
county  or  part  of  a  county  mentioned  in  that  Act. 

An  Order  in  Council  purporting  to  be  made  in  pursu- 
ance of  this  section  shall  be  deemed  to  be  within  the 
powers  of  this  Act,  and  shall,  while  it  is  in  force,  have 
effect  as  if  it  were  enacted  in  this  Act. 

6.  In  this  Act —  Seet  6. 

The  expression  "  winter  assizes "  means  any  court  of  ^*^^***^"'» 
assize  or  any  sessions  of  oyer  and  tenniner  or  gaol 
delivery  held  in  the  month  of  November,  the 
month  of  December,  or  the  month  of  January. 

The  expression  "Central  Criminal  Court  district" 
means  the  district  within  the  limits  of  the  Act  of 
the  session  of  the  fourth  and  fifth  years  of  the 
reign  of  King  William  the  Fourth,  chapter  thirty- 
six,  intituled  "An  Act  for  establishing  a  new 
Court  for  the  trial  of  oflPences  committed  in  the 
metropolis  and  parts  adjoining;"  and  the  expres- 
sion "Central  Criminal  Court  Act"  means  the 
last-mentioned  Act. 

The  expression  "  county  "  in  this  Act  shall  include  any 
county  of  a  city  or  county  of  a  town,  and  any 
such  di\ision  of  any  county  as  is  constituted  by 
Order  in  Council  under  the  Act  passed  in  the 
third  and  fourth  years  of  King  William  the 
Fourth,  chapter  seventy-one,  and  intituled  "An 
Act  for  the  appointment  of  convenient  places  for 
the  holding  of  assizes  in  England  and  Wales," 


u  u2 
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40  &  41  VICT.  C.  46. 


Act  1877.  An  Act  to  extend  the  provisions  of    the  "Winter 
Assizes  Act,  1876. 

[10th  August,  1877.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  ParliameDt 
assembled,  and  by  the  anthority  of  the  same,  as  foUovs : 

Sect.  1.  !•  The  Winter  Assizes  Act,  1876,  shall  take  effect  as 

ATiipndmeiit  i^»  whcrcver  in  that  Act  the  month  of  November  is  men- 
nf39&40     tioned,  there  were  added  the  months  of  September  and 

\  let.  c  57.      ^   .    1  '^ 

October. 

Sect.  2.  2.  This  Act  may  be  cited  as  the  Winter  Assizes  Act, 

Short  title.    1877;  and  the  Winter  Assizes  Act,  1876,  and  this  Act 

may  be  cited  together  as  the  Winter  Assizes  Acts,  1876 

and  1877. 


SPRING  ASSIZES  ACT,  18T9. 

42  VICT.  0.  1. 


An  Act  to  amend  the  Law  respecting  the  holding  ^^^J.''^^* 
of  Assizes.  .  n^l^z, 

[14th  March,  1879.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Spring  Assizes  Act,  ^^^  1- 

1379^  Short  title. 

2.  Whereas  it  is  expedient  to  enable  Her  Majesty  to  S*®**  2. 
unite  counties  for  the  purpose  of  holding  spring  assizes  in  Extension 
the  manner  in  which  Her  Majesty  is  authorised  to  unite  assizes"?!" 
counties  for  the  purpose  of  holding  winter  assizes,  and  to  ^Z^L^J  * , 
make  similar  provision  m  relation  to  the  junsdiction  of  as  to  winter 
the  Central  Criminal  Court  over  offences  committed  in"*^"** 
the  neighbouring  counties  to  that  which  Her  Majesty  is 

able  to  make  under  the  Winter  Assizes  Act,  187G :  Be  it  so  &40Vict. 
therefore  enacted  as  follows : 

All  the  provisions  of  the  Winter  Assizes  Act,  1876,  w& soviet, 
shall  be  deemed  to  be  herein  enacted,  with  the  substitu-  ^' 
tion  of  "  spring  assizes  "  for  "  winter  assizes,"  and  of  the 
months  of  March,  April,  and  May  for  the  months  of 
November,  December,  and  January  respectively;  pro- 
vided that  nothing  in  this  Act,  or  the  Winter  Assizes  8»&40Vict 
Acts,  1876  and  1877,  shall  affect  the  custom  of  holding  ^^-^^^j^^. 
separate  assizes  in  and  for  each  county  twice  a  year.  c.  40. 

3.  Notwithstanding  anything  in  the  Prison  Act,  1877,  ^^^  '• 
or  anything  done  in  pursuance  of  that  Act,  where  judg-  ^2^"^5|*^ 
ment  of  death  has  been  passed  upon  a  convict  at  anyofdt^th? 

40  &  41  Vict. 

c.  n. 
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let  1879,  assizes  held  after  the  passing  of  this  Act,  the  jadgmenc 
— '  ^»  ^  may  be  carried  into  execution  in  any  prison  in  which  the 
convict  was  confined  for  the  purpose  of  safe  custody  pric»r 
to  his  removal  to  the  place  where  the  assizes  were  held, 
and  the  sheriff  of  the  county  for  which  such  assizes  weiv 
held  shall  be  charj^ed  with  the  execution  of  that  jud;:- 
ment,  and  shall  f  )r  that  purpose  have  the  same  jurisdic- 
tion and  powers,  and  be  subject  to  the  same  duties  in  the 
prison  in  which  the  judgment  is  to  be  carried  into  exeiii- 
tion,  although  such  prison  is  not  situate  within  his 
county,  as  he  has  by  law  with  respect  to  the  commcn 

M&  29  Vict  gaol  of  his  countjr,  or  would  have  had  if  the  Prison  Act, 

4o&4ivict.  ^^^'^^'  *"^  ^^^  Prison  Act,  1877,  had  not  passed. 

c  21.  The  coroner,  whose  duty  it  is  to  hold  an  inqnest  on  the 

bodies  of  prisoners  dying  in  any  prison  shall  hold  an 

SI  A  32  vict  inquest    in  accordance    with    the  Capital    Punishment 

*^'  '^*'  Amendment  Act,  18G8,  on  the  body  of  any  convict  exe- 

cuted in  that  prison. 

sd  &  40 Vict  Nothing  in  this  section  shall  affect  any  power  autho- 
rised to  be  exercised  by  Order  in  Council  under  the 
Winter  Assizes  Act,  1876,  and  this  Act. 


c.  5 


«wt.  4.  4.  In  this  Act— 

Deflnltiona.  .  .        „  ^         . 

The  expression  "  assizes  means  any  court  of  assise  or 
any  sessions  of  oyer  and  terminer  or  gaol  delivery: 

The  expression  "  county  "  includes  a  county  of  a  eitr 
and  a  county  of  a  town,  and  any  such  divisi<m  vi 
a  county  as  is  constituted  by  Order  in  Council 
under  the  Act  of  the  session  of  the  third  and 
fourth  years  of  King  William  the  Fourth,  chapter 
seventy-one,  intituled  "  An  Act  for  the  appoint- 
ment of  convenient  places  for  the  holding  <^ 
assizes  in  England  and  Wales,"  and  the  sheriff  fi>r 
a  county  so  divided  shall  for  the  purpoaes  of  this 
Act  be  deemed  to  be  the  sheriff  for  such  division 
of  a  county. 
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Ofpiob  Rulbs  settled  by  the  Practice  Masters, 

1880,  1881,  1882. 

Documents  to  le  filed  in  the  Writ  and  Appearance  and 
Summons  and  Order  Departments. 

Originating  Bnnmxonses  issued  from  Chancery  Chambei^ 

Petitions  of  right. 

Affidavits  of  service. 

Lower  scale  certificates  (Chanceiy). 

Schemes  of  arrangement  under  Railway  Abandonment 
Act. 

Pleadings  left  on  entering  judgment  (order  xli.  rule  1). 

Pleadings  and  other  documents  filed  under  order  3dx. 
rule  6,  in  default  of  appearance. 

Writs  and  returns  to  writs,  orders,  &c. 

All  documents  required  by  rules  or  orders  of  court  to 
be  filed,  such  as  warrants  of  attorney,  and  cognovits  on 
signing  judgments  (rule  25,  of  Hilary,  1853),  orders  for 
assessment  of  damages  and  masters'  findings  thereon  (rule 
171,  of  Hilary,  1853),  also  satisfaction  pieces  and  orders 
to  satisfy,  strike  out,  or  amend  any  judgment  or  proceed- 
ing, or  dii'ecting  any  act  to  be  done  in  the  office  (except 
Chancery  orders  and  orders  of  court  in  Queen's  Bench 
Division).  [A  copy  of  the  order  marked  that  the  original 
was  produced  may  be  taken  at  the  discretion  of  the  officer 
in  cases  in  which  the  original  is  required  to  be  retained 
by  the  parties.] 

All  pleadings  to  be  entered  in  the  cause-books  are  to  be 
openea  and  stamped  on  the  day  of  filing,  with  the  date 
seal  at  the  top  of  the  front  page,  and  returned  to  the 
General  Filing  Department  on  Monday  morning  in  each 
week. 

Copies  writs  filed. 

Prascipes  for  writs  of  execution. 
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PrsBoipes  for  sabpoenas  and  mificeUaneons  writs. 

Appearances. 

Lower  scale  certifioates. 

Certificate  of  costs. 

All  these  should  be  sent  to  the  General  Filing  Depart- 
ment when  more  than  a  year  old. 

Orders  of  commitment  and  returns  thereto  maybe  filed 
and  indexed  in  the  writ,  &c,,  department  in  the  same  wbj 
as  (and  with)  writs  of  execution. 

Catise  Book,  Distinctive  Marks,  cmd  Indexes. 

Actions  and  matters  in  the  title  of  which  a  limited 
company  is  first  must  be  indexed  under  the  first  letter  of 
the  first  word  or  initial. 

Courtesy  titles  of  eldest  sons  of  Peers  are  not  to  govern 
the  distiDctive  mark  which  is  to  follow  the  surname,  m, 
"  Campbell,"  and  not  "  Marquis  of  Lome." 

In  cases,  such  as  Mayor  and  Corporation  of,  &c.,  the 
initial  letter  of  the  city  or  borough  should  govern  the 
distinctive  mark. 

Owners  of  ships  by  name  of  ship. 

Overseers  of  parishes  by  names  of  parish. 

Names  in  which  "  de  "  occurs  as  part  of  the  surname, 
or  is  preceded  only  by  Christian  names,  should  be  indexed 
under  "  D." 

Foreign  companies  should  be  indexed  under  the  initial 
letter  of  the  first  word  in  their  name,  e.ff..  Banco  de 
Lima  under  "  B,"  8oci6t6  d'Aclimatisation,  «  S." 

Foreign  titles  should  be  indexed  under  the  initial  letter 
of  the  proper  or  local  name  in  the  title,  e.g.,  Comte  de 
Paris  under  "  P,"  Due  de  Montebello  under  "  M." 

The  Christian  and  surnames  of  all  parties  to  an  action 
should  be  entered  in  full  in  the  cause  book. 

Parties  are  not  to  be  allowed  to  see  the  cause  book 
unless  by  express  leave  obtained  from  a  master  or  an  onier 
by  a  judge. 

All  searches  in  the  cause  book  for  writs  of  summons  or 
otherwise  are  to  be  made  by  the  clerks  in  the  Central 
Office,  and  the  result  communicated  to  the  party  applying. 

When  a  certificate  is  given,  and  no  inspection  of  a 
praecipe  is  required,  only  one  fee  of  Is.  to  be  taken  (or  4s. 
if  higher  scale). 

A  separate  index  is  to  be  kept  of  writs  in  administra- 
tion actions  and  of  admim'stration  summonses,  whidi 
index  the  public  may  search  without  fee. 

Separate  books  are  to  be  kept  for  entering  returns  to 
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Tmts  of  execation,  index  to  lower  scale  certificates  in 
Chancery  matters  not  actions,  and  return  books  and  debt 
attachment  book. 

No  other  books  to  be  kept  for  entries  except  the  cause 
books  (and  desk  book  for  &cilitating  reference).  The 
judgment  books  may  be  kept  in  the  cause  book  room  with 
the  cause  books,  or  in  a  separate  room. 


Writs  ofStanmans,  Appearances,  and  Amendments, 

Copies  of  writs  of  summons  should  be  signed  with  the 
name  of  the  solicitor  or  solicitors*  clerks  suing  them  out 
as  under : — 

CD.  and  Co. 
or  A.B. 
for  CD.  and  Co. 

The  stamp  is  to  be  on  the  copy  writ  filed. 

In  the  Chancery  Division  an  order  of  coui'se  to  amend 
a  writ  of  summons  as  the  plaintiff  may  be  advised  will  not 
justify  an  alteration  that  strikes  out  the  name  of  any 

Slaintiff  or  defendant,  or  makes  a  person  out  of  the  juris- 
iction  a  party. 

In  all  the  divisions  an  amendment  of  a  writ  of  summons 
may  be  made  by  leave  of  a  master  (on  pavment  of  fee) 
before  service.  A  plaintiff  can  be  strucK  out  only  by 
special  leave  gi^en  m  the  order  to  amend  ;  a  defendant, 
by  special  leave,  or  on  the  written  statement  (to  be  filed) 
of  the  plaintiff's  solicitors  that  a  notice  of  discontinuance 
under  order  xxiii.  has  been  duly  given. 

In  Chancery  actions  an  amendment  to  a  writ  of  sum- 
mons pursuant  to  an  order  of  court  or  judge,  may  be  made 
either  on  an  undertaking  to  get  the  order  drawn  up,  or  on 
a  separate  memorandum  or  certificate  being  left  for  filing, 
signed  or  initialed  by  the  judge  or  registrar,  showing  the 
order  to  have  been  made. 

In  an  information,  where  there  is  no  relator,  the  At- 
tomey-Oenerars  signature  on  the  writ  is  not  required ; 
but  where  there  is  a  relator  (whether  a  person  or  body 
corporate)  the  original  writ  (not  the  copy  filed)  must  be 
signed  by  the  Attorney-General,  and  if  any  amendment 
be  made,  it  must  be  authorized  by  his  signature  on  the 
original  writ  or  draft 

In  entering  appearances  a  note  should  be  made  in  the 
cause  books  '^Statement  of  claim  required*'  or  '^State- 
ment of  claim  not  required,''  and  in  cases  where  the  action 

H  n  3 
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is  for  reooverj  of  land,  and  the  defence  is  limited,  a 
farther  note  to  that  effect  Bhoold  be  added. 

If  no  time  is  specified  in  an  order  to  amend,  the  amend- 
ment most  be  made  within  14  days. 

No  writs  are  to  be  iasned  in  rrobate  Division  causes 
unless  on  a  certificate  that  the  affidavit  required  by 
order  v.  rule  10,  has  been  filed. 

Where  appearances  are  entered  in  the  Central  Office  in 
Probate  and  Admiralty  Division  actions,  a  list  or  copy  (»f 
the  appearances  entered  shall  each  day  be  addressea  and 
sent  to  the  principal  registrars  of  the  Probate  anl 
Admiralty  Divisions.  Such  hst  to  be  made  out  at  the 
close  of  the  day  by  one  of  the  junior  clerks  in  the  writ,  &c., 
department. 

If  a  BoHcitor  has  caused  an  appearance  to  be  entered  by 
mistake,  the  mistake  may  be  rectified  with  the  consent  in 
writing  of  the  solicitor  for  the  plaintiffs,  and  on  the  fiat 
(on  the  production  of  such  consent)  of  a  practice  master 
to  be  given  on  a  prsecipe  with  a  2s.  6d.  (search)  stamp. 

A  defendant  in  person  may  change  his  address  for 
service  (without  order  to  change  address)  by  leave  of 
master,  but  must  forthwith  give  notice  to  the  other  side. 

In  the  case  of  infants  the  appearance  is  accepted  with- 
out any  authority  or  order ;  an  order  being  obtained  by 
the  defendant's  solicitor  after  the  appearance  has  been 
entered. 

In  the  case  of  a  married  woman,  an  order  to  defend 
separately  must  be  obtained  before  appearance  is  entered. 

if  a  writ  of  summons  has  been  lost  the  filed  copy  may, 
for  the  purpose  of  amendment,  or  for  any  other  purpoee, 
be  treated  as  a  duplicate,  but  only  by  leave  of  a  practice 
master,  and  on  the  party  giving  an  undertaking  to  produce 
the  original  at  the  Central  Office  when  found. 

Writs  of  summons  issued  before  the  Judicature  ActB 
came  into  force  may  be  renewed  without  an  order. 

A  female  plaintiff  must  be  described  as  "spinster," 
"  married  woman,"  or  **  widow,"  and  if  an  infant,  as  an 
infant. 

Where  an  infant  or  married  woman  is  plaintiff  the 
authority  of  the  next  fiiend  (duly  attested)  must  be  filed 
before  the  writ  of  summons  can  he  issued. 


Substituted  Service.    Affidavit  of  Service, 

Unless  the  order  shall  otherwise  direct,  a  copy  of  the 
order  and  of  the  writ  shall  be  deemed  to  have  been  served 
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on  the  day  following  the  day  on  whioh  a  prepaid  letter 
containing  such  copy  shall  have  been  posted. 

8ubp(zna8% 

Subpoenas  remain  in  force  only  till  the  end  of  the 
sitting  or  assize  for  which  they  were  issued.  A  new  writ 
must  afterwards  be  issued  or  the  former  writ  may  be  (at 
the  option  of  the  parties)  altered  as  to  date  and  sitting,  or 
assize,  and  re-issued  as  a  new  writ. 

The  date  of  return  in  the  writ  and  prsBcipe  may,  before 
service,  be  amended  without  the  direction  of  a  master,  and 
without  fee,  provided  the  amended  date  be  within  the 
sitting  or  assize  for  whioh  the  subpoena  issued. 

A  subpoena  in  an  interpleader  issue  should  be  headed 
in  the  title  of  the  original  action,  and  in  the  title  of  the 
interpleader  issue,  and  should  be  applied  for  in,  and  issued 
out  of,  the  room  in  which  the  writ  of  summons  in  the 
original  action  was  issued. 

Removal  by  Appearance  io  London  of  Actions  commenced 

in  Bisirict  Registries, 

A  fresh  London  distinctive  mark  to  be  given. 

No  separate  district  registry  cause  book  to  be  kept. 

No  letter  need  be  sent  to  the  district  registrar. 

Writs  of  summons  issued  out  of  a  district  registry  can- 
not be  amended  by  order  or  fiat  of  master  unless  the 
action  has  been  removed  to  London  by  appearance  or 
otherwise. 

No  writ  issued  out  of  a  district  registry  can  be  amended 
in  the  Central  Office  unless  the  duplicate  filed  in  the  dis- 
trict registry  has  been  previously  received  in  the  Central 
Office. 

If  it  becomes  necessary  to  send  to  London  (for  amend- 
ment or  otherwise)  the  copy  writ  filed  in  the  district 
registry,  authority  may  be  given  to  send  the  copy  writ  to 
the  Central  Office  by  sealing  a  duplicate  of  the  prsBcipe 
for  appearance,  which  shall  be  transmitted  to  the  district 
registrar  by  the  solicitors  concerned. 

Distringas, 

When  the  settlement  comprises  more  than  one  sum, 
and  the  sums  are  in  the  shares  or  securities  of  different 
companies,  a  separate  affidavit  and  notice  should  be  made 
for  each  company,  and  the  affidavit  should  be  that  the 
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fonds  comprise  ''  amongst  others  "  the  sum  of,  &c.  [speci- 
fjring  the  sam  ia  the  books  of  the  one  company],  and  a 
stamp  of  10s.  will  be  required  for  each  separate  notice. 

If  there  are  more  sams  than  one,  bat  all  in  the  books 
of  the  Bank  of  England)  or  in  the  books  of  any  one  com- 
pany, one  affidavit  and  notice  will  be  sufficient  for  all  the 
sums. 

In  actions  not  specifically  assigned  to  the  Chancery 
Division  by  the  Jndicatore  Act,  1878,  s.  84  (•>.,  so  calleil 
common  law  actions  brought  in  the  Chancery  Division), 
no  certificate  of  lower  scale  shall  be  given  out  till  after 
appearance.  In  the  cause  books  such  actions  shall  be 
distinguished  by  the  letters  L.S. 

When  deposited  documents,  or  documents  on  the  file, 
are  ordered  to  be  delivered  to  a  solicitor,  on  his  under- 
taking to  return  them,  he  must  sign  a  receipt  and  under- 
taking to  return  (which  may  be  indorsed  on  the  order), 
and  leave  the  order  and  indorsement  at  the  Central  Office 
to  be  returned  to  him  on  his  bringing  back  the  doc*u- 
ments.  The  signature  of  the  solicitor  must  be  witnesed 
by  his  clerk,  or  by  someone  known  to  the  officer  delivering 
out  the  documents. 


Pleadings  and  Documents  filed  in  DefaulL 

None  of  these  documents  will  be  placed  in  the  bundles 
containing  the  writs  of  summons  and  pleadings  filed  on 
entering  judgment,  but  will  be  made  up  into  two  sets  of 
separate  bundles. 

The  first  containing  all  statements  of  claim  filed  in 
default. 

The  second  containing  summonses,  warranto  to  tax, 
notices,  and  miscellaneous  documents. 

All  these  documents  must  have  the  date  of  filing  and 
the  name  of  the  defendant  against  whom  they  were  filed 
written  on  them,  and  be  entered  in  the  cause  books  under 
the  head  of  pleadings,  such  entry  to  show  the  date  of 
filing,  nature  of  document,  and  name  of  defendant  against 
whom  they  are  filed. 

None  of  these  documents  will  (for  the  present)  be 
delivered  out  without  an  order,  but  any  defendant  against 
whom  documents  have  been  filed  may,  after  appearance, 
inspect  the  same  without  fee. 


CBNTRAli  OFFICE  PRACTICE   RULB3.  709 


As  to  Filing  generally. 

In  the  Chancery  Division,  judgments,  orders,  notices  of 
motion  for  attachment,  and  other  documents  requiring 
personal  service,  cannot  be  filed  in  default  of  appearance 
without  an  order  or  leave  of  a  master,  and  no  pleadings 
or  other  documents  can  be  filed  under  order  xix.  rule  6, 
unless  an  affidavit  of  service  under  order  xiii  rules  2  and 
9,  or  an  office  copy  thereof,  be  first  produced  to  the  officer. 

Orders  and  Judgments. 

When  parties  have  not  drawn  up  their  orders  on  the 
day  of  the  hearing  of  the  summons,  the  solicitor  shall, 
before  having  his  order  issued,  take  it  to  the  filing  office, 
and  having  indorsed  on  the  back  the  words  "  The  affida- 
vits referred  to  within  are  on  the  file,"  the  seal  will  be 
affixed  to  certify  that  the  affidavits  are  filed.  Such  certi- 
ficates will  have  the  same  effect  as  producing  the  affidavits 
on  drawing  the  order. 

As  to  county  court  certificate  of  result  of  trial,  no  fee  to 
be  charged  for  search. 

Judgment  may  be  signed  on  a  certificate  of  "  No  affi- 
davits filed  in  answer  to  interrogatories,"  or  on  a  certifi- 
cate of  non-payment  of  money  into  court  without  affidavit. 

On  entering  judgments  under  order  xli.  rule  1,  in 
actions  in  the  Chancery  Division,  when  drawn  up  by  the 
chancery  registrars,  the  engrossment  of  the  judgment 
together  with  the  pleadings  to  be  filed  shall  be  brought  to 
the  writ  appearance  and  judgment  department,  and  the 
officer  receiving  the  same  shaU  make  a  note  in  the  margin 
of  the  engrossment  that  the  pleadings  have  been  filed,  and 
shall  authenticate  such  note  with  the  small  seal  of  the 
office,  and  return  the  engrossment  to  the  solicitor. 

The  date  of  the  judgment  as  shown  by  the  engrossment 
of  the  order  and  the  date  of  leaving  the  pleadings  shall  be 
entered  in  the  cause  book. 

The  solicitor  on  leaving  the  pleadings  must  indorse 
thereon  and  sign  a  certificate  in  the  word!  or  to  the  effect 
following  : — 

"  I  certify  that  these  are  all  the  pleadings  required  to 
be  left  for  filing." 

When  judgment  is  rigned  under  order  xli.  rules  4  and 
5,  on  any  order,  certificate,  or  other  document,  such 
document  shall  be  filed. 

Original  stamped  judgment  to  be  filed  and  office  copy 


710  CEITTBAL  OFFICE  PRACTICE  BULE& 

to  be  delivered  out  at  6d.  a  folio.    The  jadgment  need 
not  be  signed  by  the  solicitor  entering  it. 

If  judgment  removed  from  Lord  Mayor's  Court  the 
fixed  cost  of  removal  to  be  one  guinea  in  all  cases. 

An  allocatur  for  costs  is  to  be  placed  on  a  certificate  m 
the  form  settled. 

Judgments  are  to  be  numbered  consecutively  in  each 
alphabetical  division  in  the  right-hand  comer,  and  the 
number  entered  in  the  cause  book. 

In  cases  where  the  plaintiff  is  entitled  to  a  final  judg- 
ment as  to  part  of  his  claim,  and  to  an  interlocutory 
judgment  as  to  the  remainder,  one  judgment  only  is 
necessary,  final  as  to  part  and  interlocutory  as  to  the  rest, 
and  one  fee  paid. 

In  the  case  of  cross  judgments  in  the  same  action 
where  after  a  trial  there  is  a  direction  for  judgment  for 
plaintiff  against  some  of  the  defendants,  and  for  some  of 
the  defendants  against  the  plaintiff,  and  also  for  some  of 
the  defendants  against  the  others,  the  whole  direction 
may  be  embodied  in  one  judgment,  and  the  different 
parties  may  take  office  copies  for  use. 

Date  of  filing  of  pleadings  filed  on  entering  judgment 
and  of  certificates  of  costs  are  to  be  entered  in  cause  Dooks 
and  on  the  documents. 

As  to  Costs  on  Judgments  for  Default  of  Afpearanee. 

£   8.    d. 
In  town  cases        •        •        .        .        •        ,    3  14    0 
In  country  and  agency  cases  and  cases  in  which 
service  effected  beyond  five  miles  from 
General  Post  Office,  St  Martin*s-le-Grand    4     6     0 
And  Gs.  in  addition  for  each  service  beyond  one 
defendant. 
The  above  allowances  include  all  mileage. 

As  to  the  Costs  of  Removing  Judgments  from  Inferior 
Courts  for  Purposes  of  Execution. 

The  order  should  direct  that  the  party  removing  the 
judgment  have  his  costs  of  and  relatmg  to  the  removal 
(to  be  taxed). 

As  to  Common  Pleas  Judgments  between  November^  1875, 

and  April,  1880. 

Any  office  copy  required  may  be  made  troan.  the  copy 
filed  in  the  office  ana  issued  as  an  office  copy  of  tne 
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original  jadgment,  nnless  there  shall  be  some  special 
reason  against  doing  so,  in  which  case  the  parties  shall  be 
referred  to  a  practice  master. 

As  to  writs  of  attachment  issaed  in  pursuance  of  an 
order  for  making  default  in  payment  of  a  sum  of  money 
made  in  any  case  excepted  by  the  4th  section  of  the 
Debtors  Act,  1869,  from  the  operation  of  that  section, 
these  should  have  a  note  stating  that  the  writ  does  not 
authorize  an  imprisonment  for  any  longer  period  than  one 
year. 

Note. — All  questions  of  practice,  sufficiency  of  affi- 
davits, &c.,  are  to  be  referred  to  a  practice  master,  and 
not  to  any  other  master. 


INDEX. 


Abatxhent, 

plea  in  abatement  abolished,  256 

action  not  tovabate  by  death,  &c.,  385,  386 

» 
Abolished  Courts, 

pending  business,  17,  46 

special  lunctioas  not  incident  to  administration  of  justice,  6,  7 

ministerial  powers  and  duties  incident  to  jurisdiction,  10,  11 

patronage,  Ac,  87,  147,  170,  171 

acts  of  Parliament,  &c.,  applying  to,  74 

concurrence  of  judges,  how  replaced,  74 

commissions  to  their  judges,  75 

officers  attached  to  the  Supreme  Court,  &c.,  75,  86.      See  Officers. 

documents  and  chattels  transferred  to  Supreme  Coui't,  90 

Common  Pleas  and  Exchequer  Divisions,  42 

Accounts, 

may  be  ordered  at  any  stage  in  cause  or  action,  305,  306 
in  district  registry,  305,  312 

Action  for  account 

assigned  to  Chancery  Division,  47 

indorsement  of  writ  with  claim  for,  189 

proceedings  in  default  of  appearance,  216,  225,  226 

order  for  account  in  such  case,  225 

order  for  account  on  admission  in  pleadings,  360 

Actions  involving  accounts 

compulsory  reference  of  issues  to  referee,  332,  333 
compulsory  reference  to  arbitrator  or  master,  334 

Act  op  Parliament  :  see  Statute 

Action, 

meaning  of,  175 

for  what  proceedings  substituted,  176 

notice  of,  176 

joinder  of  causes  of,  242,  246 

discontinuance  of,  271 — 273 

of  mandamus,  30 

abatement  of,  385,  386 

consolidation  of,  393,  394 

test  actions,  394 

transfers  of,  388,  392 
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ADDRxaa  FOR  Service, 

indorsement  on  writ^  189,  190 

defendant  on  appearing  is  to  give,  212,  213 

ADMINISTRiLTION     OF     DECEASED    PERSONS*     ESTATES  :      (AjS    tO   tHL^ 

general! J,  see  Trusts;  as   to  letters  of  administration  see  Prthdk 
Division), 

assi^ed  to  Chanoery  Division,  47 

insolvent  estates  to  be  administered  as  in  bankruptcy,  102 — 101 

parties  to  actions  for,  233 

lorms  of  indorsement  of  claim,  448  ;  of  pleadings^  489 — 191 

Administrator, 

joining  claims  b^  or  against,  245,  246 

action  by  or  agamst  administrator  on  bebalf  of  estate,  S30,  233 

Admiralty  Court, 

consolidated  with  the  Supreme  Court,  2,  3 — 8 

jurisdiction  transferred  to  High  Court,  9 

exclusive  jurisdiction ;  to  whom  assigned,  49 

Privy  Coimcil  jurisdiction  in  appeals  from,  transfenned.  to  C^urt  (^ 

Ap]>eal,  12 
judge's  position  in  High  Court,  99 
pending  business,  17,  18 

rules  in  force  in  the  new  courts  where  not  altered.  111 
cause  in  rem  or  in  personam  superseded  by  action  in  High  Coiiit, 

176 
county  court  jurisdiction  in  Admiralty  may  be  conferred  nponoth^ 

inferior  courts,  88,  89 
district  registrar  of,  may  be  district  registrar  of  High  Court,  65 
saving  for  judge  and  officers  of  Vice  Admiralty  Court,  140 

Admiralty  Division.    See  Probate  Division  and  Admiralty  DitisioiL 
judge  of  High  Court, 
judge  and  registrar  of,  6 
what  officers  of,  transferred  to  central  office,  78 
old  rules  and  orders  in  force,  except  where  expressly  varied,  111 
new  rules  of  pleading  substituted,  248 
rules  as  to  damages  by  collision,  34 
matters  to  be  disposed  of  by  single  judge,  53,  54 
action  substitutea  for  cause  in  rem  or  in  personam,  175 
form  of  writ  in  action  in  rem,  186,  458 

for  issue  from  district  registry,  459 

cannot  issue  for  service  abroad  for  wrong  done  on  high  aeas^  209 

substituted  service,  201 

form  of  order  for  substituted  service,  584 

warrant  of  arrest,  affidavit  and  requisites,  196,  197 

warrant  of  arrest,  by  whom,  and  how  served  and  filed,  205,  206 

form  of  arrest,  by  whom,  and  how  served  and  filed,  460 

appeamnce  in  action  in,  706 

appearance  under  protest,  183,  211 

intervener,  appearance  by,  214 

intervener  may  remove  action  in  rem  from  district  registry,  315 

j>reliminary  act  and  requisites,  262 

time  for  delivery  of  statement  of  claim  in  remj  266 
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Admiraltt  Division — continued, 
discovery  in,  292 

matters  within  concorrent  jniisdietiony  193,  194 
acceleration  of  trial,  abridgment  of  times,  414 
appeals  from  inferior  courts  to,  49,  431 
appointment  of  receiver,  33 
officers  attached  to,  shall  follow  appeals  from,  432 
forms  of  indorsement  on  writs,  470 — 471 
forms  of  pleadings  on  bottomry  bond,  502 — 506 
— — ^-^— —  collision,  508 — 511 

equipment,  511 — 513 

necessaries  for  ship,  525 

possession  of  ship,  527 — 530 

salvage,  535—538 

Admissions, 

notice  to  admit  documents,  304,  479 

evidence  of  admission  of  documents,  304 

notice  of  admission  of  facts,  303,  304 

pleadings,  admissions  in,  258,  286, 360.    See  also  Pkadiagft. 

judgment  on  admissions,  359,  360 

Affidavit, 

admissibility  of  evidence  by,  342,  343 
how  framed,  form  and  contents,  343,  344 
stamping,  344 

Central  Office,  notice  as  to,  345,  346 
trial  in  affidavit  by  consent,  347 — 349 
printing,  343,  349 

evidence  by,  in  court  of  appeal,  426, 427 
how  sworn,  411 
filing  in  Central  Office,  344 

as  to   information  and   belief  when  admissible,  343.     See   also 
Printing — Taxation  of  Cods. 

Affirmation, 

"  oath  "  includes,  93 

Amendment, 

of  proceedings  generally,  431 

of  indorsement  on  writ,  187 

of  writ  when  parties  added,  237 

of  writ  generally,  278,  705 

of  parties,  228,  234, 236 

of  writ  or  claim  if  causes  of  action  inconveniently  joined,  246 

of  statement  of  claim  when  parties  added,  237 

of  statement  of  claim  in  lieu  of  new  assignment,  256 

of  pleadings  generally,  274 — 278.   See  Pleadings, 

pending  demurrer,  281 

after  demurrer.  281, 282 

of  errors  and  slips  in  judgments  or  orders,  362 

by  Court  of  Appeal,  421 

in  crown  side  and  revenue  proceedings^  443 

appeal  from  refusal  of  leave  to  amend  at  trial,  107 

Cfentral  Office  rules  as  to,  705,  706 
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Ambkdmxnts  or  Law.    See  Law. 

Appbal^  Oottrt  of.    See  CouH  of  Appeal 

Appeal, 

from  inferior  cotutSy  55,  431 

from  master,  403 

from  district  r^strar,  314 

from  judge  at  chambers,  to  DiviHional  Court,  61, 403,  404 

from  judge  at  chambers  to  Court  of  Appeal,  61 

from  High  Court  to  Court  of  Appeal,  13.  See  Appeal  to  Court  ef 

Appeal. 
from  Court  of  Appeal  to  House  of  Lords,  128—130.    See  Hoiue  t/ 

Lords, 

Appeal  to  Court  of  Appeal, 

juriwiietions  vested  in  Court  of  Appeal,  12, 15 
powers  of  Court  of  Appeal  over  appeals,  13,  422,  423 
The  fight  of  appeal, 

in  general  from  every  judgment  or  order,  13 — 15 

power  of  High  Court  to  re-hear,  taken  away,  15 

undertakings  not  to  appeal,  15 

appeal  abandoned  in  court  below,  14 

on  questions  of  fact,  15 

from  discretionary  orders,  16 

by  person  affected,  but  not  a  party,  16 

by  one  of  several  parties  in  same  interest,  423 

in  interpleader,  182 

in  prerogative  mandamus,  16 
Eeetricttone  on  Bight  of  Appeal^ 

in  inferior  court  appeals,  55 

in  criminal  matters,  58 

from  orders  as  to  costs,  60 

from  consent  orders,  60,  61 

from  judge  at  chambers  direct,  61 

where  by  statute  a  decision  is  final,  138 

in  divorce  and  legitimacy  cases,  165 

in  election  and  registration  cases,  167 
Practice  on  Appeal^ 

proceedings  in  error  and  bills  of  exceptions  abolished,  417 

now  appeal  brought,  418,  419 

motion  for  new  trial  instead  of  appeal,  351,  357 

appeal  Sj^nst  part,  420 

notice  oi  appeal,  420 

length  of  notice,  421 

abuidonment  of  appeal,  420 

entry  of  appeal,  425 

appeal  in  vacation,  420 

stay  of  execution  in  proceedings  pending  appeal,  430 

security  for  costs,  429 

incidental  applications  how  made,  430 

cross-appeals  and  costs  therein,  424,  425 

notice  of  cross  appeal,  424,  425 

Older  of  revivor  in  case  of  death,  423 
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Appeal  to  Court  of  Appeal— con^intied. 
Practice  on  Appeal — eontimied. 

bearing,  and  powers  of  court  thereat,  422,  423 

numb^  of  counsel  beard,  420 

amendment,  421, 423 

evidence  on  appeal,  421,  426 

sbort-band  notes  and  judge's  notes,  423,  426 

fresh  evidence,  421,  423 

re-bearing  appeal,  422 

judgment  or  order  on  appeal,  422 

costs,  422,  424 

duty  of  officers  to  follow  appeal,  &c.,  432 
Time  for  Appeal, 

mial  judgment  or  order,  427,  428 

interlocutory  order,  427,  428 

bankruptcv  or  winding  np,  425 

matters  other  than  actions,  425 

en  parte  application  refused  below,  426 

extension  of  time,  428 

grant  or  refusal  of  order  distinguished,  428 

from  findings  of  fact  by  judge,  351 

interlocutory  order  included  in  final  order,  106, 107 

Apfeabancb, 

generally,  210—216 

at  what  place,  210,  211 

how  entered,  212,  213, 705 

at  what  time,  214 

in  case  of  service  out  of  jurisdiction,  210 

memorandum  of,  and  its  contents,  212,  213,  214 

notice  to  plaintiff  of,  212 

by  partners,  213 

by  single  person  sued  as  firm,  213,  232 

by  several  defendants  with  one  solicitor,  214 

by  mistake,  706 

for  married  woman,  infant,  &c.,  706 

solicitor  not  appearing  according  to  undertaking,  214 

in  probate  action  by  mtervener,  214 

in  admiralty  action  by  intervener,  214 

under  protest  in  admiralty  action,  211 

intervener  by  landlord  in  action  for  land,  214,  215 

by  person  not  named  in  writ  in  action  for  land,  214, 

215 
limited,  in  action  for  land,  215,  461 
default  ofj  ^erally,  215—221.    See  Default, 
default  o^  m  action  for  account,  225,  226 
by  third  party  brought  in  by  notice,  241 
by  third  party  as  ddendant  to  counter  claim,  269 
forms  of  appearance,  211,  460,  461 
forms  of  prsBcipe  for,  555,  556 
Central  Office  rules  as  to,  705,  706 

Arbitrator  and  Arbitratiok, 
law  as  to,  unaltered,  112 
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Arbitrator  and  Arbitration — continued, 
compulsory  reference  to,  334 
Teference  of  action  by  consent,  334,  335 
proceedings  on  reference,  334,  335 
power  to  remit,  335 
enforcing  award,  335,  338 
time  for  making  award,  337 
arbitrators  and  umpire,  336,  337 
stay  of  proceedings  in  case  of  submission,  II 
maldng  submission  a  rule  of  couit,  338 
revocation  of  submission,  338 
setting  aside  award,  37 

injunction  to  restrain  arbitrator  from  acting,  32 
form  of  order  of  reference,  585,  592 
appeal  from  judgment  on  special  case  stated  by,  14 

Argument, 

entering  demurrer  for,  280,  281 ;  form,  540 
special  case,  307 

Arrest  or  Ship,  &c.,  196,  205  :  see  Admiralty  division 

Assessors, 

trial,  &c,  >%ith  aid  of  assessors,  317,  330,  332 
remuneration,  63 

Assignment, 

of  debt  or  other  chose  in  action,  27 — 29 

of  interest  pendente  lite,  385 

« 

ASSIZKS, 

jurisdiction  under  apsize  commissions,  &c.,  transferred  to  High 

Court,  9,  50 
issue  of  commissions,  general  or  special,  to  judges  and  others,  50 
jurisdiction  and  powers  of  commissioners,  38,  39 
circuits  not  affected,  save  where  expressly  altered  by  or  under  the 

Acts,  90  ;  power  to  regulate  drcoits,  113,  114,  115 
notice  of  trial  for,  323 
judgment,  &c.,  at,  328 
issues,  sending  for  trial  particular,  330,  331 
marshal  attending  commissioner  .of  assize,  103 
order  in  council  as  to  circuits,  690,  695 
Winter  Assizes  Acts,  696—700 
Spring  Assizes  Act,  701 
See  also  Cireitit. 

Associate, 

entry  of  judonent,  &c.,  by  or  through,  328 
is  master  of  Supreme  Court,  146 
duties  of,  435 

Attachment, 
ofpenonj 

effect  of  attachment,  371 
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Attachment — contin  ued. 
of  person — continued, 

leave  to  issue  writ,  371 

general  rules  as  to,  371,  372 

referee  cannot  enforce  order  by,  341 

solicitor  undertaking  to  appear  and  not  appearing,  214 

discovery  enforced  by,  303 
of  debts,  372—376.     See  Garnishee  order. 

Attorneys, 

to  be  solicitors  of  the  Supreme  Court,  17.    See  Solicitor. 

Audita  Querela, 
abolished,  369 


Banc, 

business  of  court  in  banc  to  be  disposed  of  by  divisional  court,  52^ 
65.    See  Divisional  Court, 

Bankruptcy, 
London  Court 

remains  a  separate  court,  2, 10 

chief  judge  to  be  appointed  from  judges  oi  High  Court,  101 
General  Provisions, 

appeal  lies  to  the  Court  of  Appeal,  12 
ex.i9ting  rules  as  to    bankruptcy  appeals   maintained  where  not 

altered,  HI,  418 
time  for  appeal,  426 
re-hearing  appeal,  422 
party  to  attion,  bankruptcy  of,  385 — 388 
trustee  in  banlmiptcy,  joinder  of  claims  by,  245 
winding-up  and  administration  of  insolvent  estates  assimilated  to 

bankruptcy,  102—104 
unclaimed  dividends,  &c,  124 
line  of  demarcation  between  action  and  proof,  2 
appeals  to  House  of  Lords,  129 

Bill  op  Exceptions, 

abolished,  but  retained  in  substance,  417,  418 

Bills  op  Exchange, 

summary  procedure  in  actions  on,  abolished,  186 
parties  to  actions  on,  230 

Bills  op  Sale,  437 

Body,  XJnincorporate  or  Corporate, 
service  upon,  203,  204 

Books, 

See  Documents. 

Bottomry, 

affidavit  before  writ  in  bottomry  action  tn  rem,  196 
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BUBINKSS  OF  THE  COURTS, 

distribution  and  ariangements  generally,  36,  el  aeq. 


Cancelling  Instruments, 

proceeding  for  cancelling  assigned  to  Chancery  Biyision,  47.    See 
Rictificodion, 

"  Cause." 

proceedings  included  in  expression,  93 

Cause-Book, 

to  be  kept  as  in  Chancery,  195 
Central  Oflice  rules  as  to,  704 

Cause  of  Action, 

amendment  of  indorsement,  as  to,  187 

joinder  of  causes  of  action,  242  —246.    See  Joinder. 

against  defendant  abroad,  207 — 210 

surviving  or  not  surviving,  385,  386 

See  further.  Statement  of  Claim,  Parties,  d-c,  dc 

Central  Criminal  Court,  75, 168 

Central  Office, 

General  Provisions, 

affidavits  to  be  filed  in,  344 

appearance  in,  210 

business  of,  how  distributed,  147,  148 

clerks  in,  how  appointed,  147 

classification  of  clerks,  148 

consents  to  orders  and  adjournments  filed  in,  405 

control  and  superintendence  of,  146 

distribution  of  business  and  staff,  433 

enrolment  of  deed,  &c.,  in,  436 

establishment  of,  144 

forms  to  be  prescribed  by  Masters,  437 

issue  of  writ  of  summons  from,  192,  705 

judgments,  wben  to  be  entered  in,  361 

oaths  taken  in,  435 

offices  amalgamated  with,  145    ■ 

practice  in,  regulated  by  Masters,  435 

removal  of  documents  nom,  437 

seals  of,  435 

searches  in,  436,  704 

taxing  masters,  435 
Departments, 

division  into  departments,  433 

Associates*  department,  435 

Bills  of  Sale  department,  434,  437  - 

Crown  Office  department,  435 

Enrolment  department,  434^  436 
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Central  Office — continued, 
JDepartments — continHed 

Filing  and  record  department,  434,  436 

Judgment  department,  434 

Married  women's  acknowledgments  department,  435 

Queen's  Remembrancer's  department,  435 

Summons  and  order  department,  433 

Taxing  department,  434,  435 

Writ,  appearance  and  judgment  department,  433 
Officers^ 

power  to  appoint,  147 

power  to  remove,  147 

duties  of,  148 

interchange  ability  of,  148 

salaries  and  pensions  of,  149 

saving  of  rignts  of  officers  transferred,  152, 153 

doubts  as  to  status  of,  152 
Bules  of  the  Practice  Mastersy  1882, 

documents  to  be  filed  in  writ  and  summons  departments,  703, 
704 

Cause  Book,  distinctive  marks  and  indexes,  704 

writs  of  summons,  appearances  and  amendments,  705 

substituted  service,  706 

subpGsnas,  707 

appearance  in  London  to  writ  from  district  registry,  707 

distringas,  707 

pleadings  and  documents  filed  in  default,  708 

filing  generally,  709 

orders  and  judgments,  709 

costs  on  judgment  for  default  of  appearance,  710 

costs  of  removing  judgment  from  inftrrior  court  for  execution, 
710 

Common  Pleas  judgments  1875  to  1880,  710,  711 

questions  of  practice  to  be  referred  to  Practice  Master,  711 

Chambers, 

jurisdiction  of  master  at,  401.     See  Master, 

jurisdiction  of  judge  at,  61,  56,  400 — 403 

when  application  uiould  be  made  at,  instead  of  to  Court,  52 

appeals  from  to  I>i\dsional  Court,  61,  182,  403 

time  for  appeal,  403,  412,  413,  414 

appeal  from  to  Court  of  Appeal  in  Chancery  Division,  61 

discretionary  orders  at,  16 

interpleader  procedure  and  practice,  176 — 183,  402 

procedure  at,  in  general,  400 — 405 

certificate  for  counsel,  627,  628 

master  may  refer  matter  to  judge,  403 

costs  of  attendances  at,  621 

costs  of  abortive  attendances  at,  627 

vacations  and  hours,  435,  439 — 442 

chamber  clerks,  126,  433.    See  Offiars  of  the  Svpr&nie  Court, 

of  RoUs  Court,  164 

taxing  masters,  435.    See  Taxation  of  Cost*, 

1  I 
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Chancellor,  Lord, 

not  affected,  save  by  express  pro'vdsions,  91 

ap]>ointment  and  style  not  within  provision  as  to  other  High  Court 
judges,  96 

president  of  Chancery  Division  of  High  Court,  40 

ex-officio  judge  of  the  Court  of  Appeal,  97,  163 

president  of  the  Court  of  Appeal,  98 

can  empower  appellate  judge  to  act  as  judge  of  High  Court,  61,  62 

oaths,  98 

tenure,  98 

appellate  I'uriBdiction  transferred  to  Court  of  Appeal,  12 

"  Couit  of  Chancery  "  and  "  Court  of  Appeal  in  Chancery  "  include 
Lord  Chancellor  where  context,  &c.,  permit,  92 

lunacy  jurisdiction  of,  11, 12 

visitor,  nis  jurisdiction  as,  11 

Great  Seal,  and  letters  patent,  his  jurisdiction  as  to,  11 

non-judical  functions,  7 

officers  of  or  in  aid  of,  91 

money  or  property  in  court,  orders  by  Lord  Chancellor  as  to,  115, 
123 

power  to  make  rules  as  to  paymaster  general,  &c,  his  power  of 
making,  115, 116 

testing  writs  in  name  of,  186 

represented  how,  when  Great  Seal  in  commission,  92 

lord  keeper  included  in  term,  92 

Lancaster,  transfer  to  the  Lord  Chancellor  of  powers  of  the  Chan- 
cellor as  to  officers,  79 

Chancellor  of  the  Exchequer, 
how  far  affected,  91,  92 

Chancery,  Court  op, 

consolidated  with  the  Supreme  Court,  3 — 8 

vice-chancellors  made  judges  of  the  High  Court,  3.  See  High 
Court.     See  also  Equity. 

Chancery,  Court  op  Appeal,  is  :    See  also  Lords  Jmtkes  of  Appeal 
in  Chancery. 
appellate  jurisdiction  transferred  to  the  new  Court  of  Appeal,  10, 11 
chancellor  included  where  context  permits,  93 

Chancery  Division, 
first  members,  3 
judge  appointed  after  commencement  of  act  may  be  required  to 

go  circuit,  &c,  6 
matters  assigned  to,  47 

Jurisdiction  in  matters  assigned  to  other  divisions,  10 
business  is  to  be  disposed  of  in  first  instance  by  single  judge.  63, 

136 
divisional  courts  may  be  held  when,  54 
marking  cause  with  name  of  judge,  54, 184 
assignment  to  judge  on  transfer  of  action  to,  393 
transfer  from  judge  to  judge,  388 
indorsement  of  claim,  fonus  of,  462    • 
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Chancert  Division — contintied, 
default  of  appearance,  219 
transfemng  proceedings  to  Coanty  Court,  72 
district  registrar,  appeals,  &c,  from,  314 
officers  attached  to,  by  whom  appointed,  83,  84 
officer's  duties  in  aid  of  Lord  Cnancellor,  91 
president  of.    See  Chan4:ellor. 

Chancery  Funds  Act,  123 

Change  of  Parties  {by  death,  devoltUion,  assiynnient,  &c.), 
effect  of  death,  marriage,  or  bankruptcy,  peniUnis  lite,  385 
effect  of  assignment  or  devolution,  pendente  lite,  385 
cases  where  cause  of  action  does  not  survive,  386, 387 
power  to  add  parties,  387 
ex  parte  application  to  add,  387 
death  of  appellant,  388 
service  and  effect  of  order,  388 
application  to  dischai]^  order,  388 
persons  under  disability,  388 
adding  parties  after  final  judgment,  386.    See  also  Partiet. 

Charge, 

order  chaiging  stock  or  shares  in  execution,  377 

Charities.    See  also  Trusts. 

visitor,  Lonl  Chancellor's  jurisdiction  as,  not  transferred,  11 

Chief  Baron  of  the  Exchequer, 
abolition  of  office,  42 — 46 
provision  for  performance  of  duties  of,  172 

Chief  Justice  of  England, 

to  be  appointed  as  heretofore,  4 

office  may  be  abolished,  42 

judge  of  the  High  Court,  4 

president  of  the  High  Court  in  absence  of  Lord  Chancellor,  4 

president  of  Queen's  Bench  division  of  High  Court,  40 

ex-officio  judge  of  the  Court  of  Appeal,  97 

non-jiulicial  functions,  6,  172,  173 

patronage,  83—86 

personal  officers,  76,  77,  80 

transfer  of  power  of  Chief  Baron  and  Chief  Justice,  C.  P.,  to,  172 

Chief  Justice  of  Common  Pleas, 
abolition  of  office.  42 
pTovision  for  performance  of  duties  of,  172 

Chose  in  Action, 

assignment  of,  27,  28 

Circuits  : 

bow  far  affected,  38, 115 ;  as  to  powers,  &c.,  of  judges  on  circuit, 

K^Asiizes, 
orders  in  council  may  be  made  for  altering  circuits,  lor  Surrey 

I  I  2 
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Circuits — continxud, 

liusinesi«,  ns^izc  towns,  &c.,  change  of  commission-day,  &c.,  and 

for  subsidiary  purposes,  113—11.") 
saving  of  existing  powers  and  application  of  existing  enactment*^, 

114,115 
what  judges  are  to  go  circuit,  50, 135, 163.    See  Asgizes. 

Claim, 

indorsement  oF  claim,  183,  186 — 189.    See  Writ  of  Summons, 
statement  of,  264 — 267.    See  Statement  of  Claim^ 
joinder  of  causes  of  action,  242 — 247.    See  also  Parties, 
joinder  of  parties,  226 — 236;    See  Parties, 
counter-claim.    See  Cnnnterclmm. 
claim  of  relief  over.     See  Third  Party, 

Clerks.    See  Officers. 

Close  op  Pleadings, 
rules  as  to,  274,  286 

Collision  Between  Ships, 

Admiralty  rule  to  apply  when  both  ships  in  fault,  34 
preliminary  Act,  262 

Commissioners  of  Assize,  &c    See  Assizes, 

Commissioners  for  taring  Oaths,  &c. 

existing  commissioners  attached  to  Supreme  Court,  75 
made  commissioners  in  all  matters,  81 
appointed  by  whom,  82 
fees,  624 

Commissions  to  Examine  Witnesses, 
provision  for,  346 
form  of  commission,  589,  593 

Common  Pleas,  Court  op, 

consolidated  with  the  Supreme  Court,  2 — 8 
jurisdiction  transferred  to  High  Court,  9 

Common  Pleas  Division, 
matters  assigned  to,  48 
merged  in  Queen's  Bench  Division,  42 

Common  Law, 

all  legal  rights,  &c. ,  to  be  recognized,  subject  to  express  provisions 

24 
general  provLsions  as  to  administration  of  law  and  equity,  18—24 
equity  to  prevail  in  case  of  conflict  not  specified,  35 
contributory  negligence  in  coUisionB  between  ships  to  have  same 

effect  as  in  A<uniralty  Court,  34 
other  amendments  of  law,  25 — 35 

Company, 

service  of  "writ  upon,  203,  204 
interrogatories  to,  292,  293 
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Concurrent  Writs, 

provision  for,  197, 263 
renewal,  199 

Confession  of  Defence,  263 ;  fonn,  475 

Consolidation  of  Actions,  393,  394 

Contempt  of  Court, 

High  Court  and  Court  of  Appeal  are  superior  courts  of  record, 
9,  12 

Contracts  : 

ecjuitable  relief  against,  18,  19 
stipulations  not  of  the  essence  of,  29 

defendant  abroad,  but  contract  made  or  broken  within  the  juris- 
diction, 207—209 
joining  parties  in  actions  as  to  contracts,  230 
transferring  action  on  contract  to  County  C.^ourt,  71 
costs  when  plaintiff  recovers  only  ;£20,  68—70 

Contributory  Negligence, 

in  collisions  between  ships,  Admiralty  rule  to  apply,  34 

Copies, 

taking  copies  on  inspection,  300 

exemplifications  and  copies  from  district  registries,  66.     See  also 
Taxation  of  Costs, 

Corporation, 

service  of  writ  upon,  203,  204 
interrogatories  to,  292,  293 
execution  against,  383 

Costs, 

General  Ruks  as  to  Costs, 

of  and  incidental  to  all   proceedings  in  High    Court,   405, 

406 
matters  extraneous  to  High  Court,  406,  409 
case  sent  for  trial  to  County  Court,  406 
plaintiffs  coste  under  County  Courts  Act,  1867,  68 — 71 
former  law  as  to  costs,  405,  406 
trustee  and  mortgagee  costs  out  of  estate,  406 
statutes  silent  as  to  costs,  406 
double  and  treble  by  statute,  407 
against  what  persons  or  parties,  406,  407 
judicial  discretion  as  to  costs,  407 
costs  of  "  event,'*  408 
set-off  and  counter  claim,  408 
application  for,  to  judge  at  trial,  408,  409 
application  to  court,  409 
of  mterlocutory  applications,  409 
of  short-hand  notes,  409 
of  witness  qualifying  to  give  evidence,  409 
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Costs — continue. 

General  Rides  (U  to  CasU — continued, 

contribution  between  co-defendants,  409 
interest  on,  370 
enforcement  of  orders  for,  409 
under  particular  rules,  406 
of  third  parties,  240,  407 
in  inteqileader,  182,  406 
in  Crown  side  and  revenue  proceedings,  443 
security  for,  410,  411.    See  Seairityfor  Cotts, 
appeal  for,  60 

scales  of,  and  taxation.    See  Taxation  of  Costs, 
Court  of  Appeal, 

general  rule,  422,  424 
in  cross-appeals,  425 
of  short-hand  notes,  423 
security  for  costs,  427,  429,  430 

Council  op  Judges, 

meetings  and  general  purposes,  74 

alteration  in  divisions  of  High  Court  upon  recommendation  o^ 

42 
vacations  to  be  regulated  upon  recommendation  of,  37 

Counsel, 

signature  of,  not  necessary  to  pleadings,  252 
certifying  for,  at  chambers,  628 
speeches  of,  328 

Counterclaim  : 

how  entitled,  255 

how  entitled  if  new  party  brought  in,  269 

claim  of  relief  in,  254 

when  allowed,  249,  250,  252 

subject-matter,  and  extent,  250, 251 

against  co-defendants  or  new  parties,  251 

by  third  party  disallowed,  251 

discretion  to  disallow  or  strike  out,  251,  269,  270 

how  far  a  cross  action,  251,  252 

service  of,  on  new  party,  269 

appearance  by  such  new  party,  269 

reply  to,  in  general,  259,  269 

counterclaim  to  counterclaim,  when  allowed,  252,  263 

defence  to,  arising  after  counterclaim  pleaded,  263 

costs  of,  in  general,  408 

eflfect  on  plaintiff's  costs  under  County  Courts  Act,  70 

general  iTiles  as  to  pleading.     See  Pleading. 

amendment,  276, 277 

in  case  under  Older  XIV.,  224 

joinder  of  causes  of  action  in,  246 

effect  of  discontinuance  on,  252 

forms,  507,  616 

judgment  for  balance,  270 
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CouirrERCLAiM — continued. 

default  of  pleading  wlion  there  is  counterclaim,  286 
in  inferior  courts,  89 

County  Court, 

transfer  of  causes  to  County  Court,  71,72 

costs  in  High  Court  when  County  Court  could  have  given  relief, 

68—70 
costs  in  cases  sent  for  trial  only  from  High  Court,  406 
equity  and  Admiralty  jurisdiction  of  County  Courts  may  he  con- 
ferred upon  other  inferior  courts,  88 
procedure  and  powers  of  courts  which  have  equity  and  Admi- 
ralty jurisdiction,  89 
registrar  may  he  appointed  district  registrar  of  High  Court,  65, 

170.     See  also  Inferior  Courts, 
power  to  make  rules  for,  173 
Appeals  from, 

how  heaid,  55 — 57 

no  appeal  from  High  Court  without  leave,  55 
enactments  as  to  appeals  from  County  Courts  may  be  extended 
to  other  inferior  courts,  108 

Court, 

commissioner  of  assize  constitutes  a  court,  38,  39 
how  &r  single  judge  has  powers  of  High  Court,  136 
cases  to  he  heard  in  open  court,  328 

Court  of  Appeal, 

Constitution  of  Court, 
in  general,  96, 97 
president,  98, 99 
master  of  the  rolls,  162,  163 
number  of  judges,  97,  134, 162, 163 
style,  rank,  and  precedence  of  judges,  135,  143 
appointment  of  judges,  97,  98 
ex  officio  judges,  97,  163 
additional  judges,  97, 138,166 
tenure,  rank,  oathf:,  salai-ies,  and  pensions  of  judges,  98, 99, 135, 

136 
power  to  sit  in  divisions,  106 
constitution  of  divisions  ana  powers  of  single  judge,  62,  105, 

106 
power  to  make  rules  as  to  sittings,  &c.,136 
power  of  judge  of,  to  act  as  judge  of  High  Court,  61, 62 
sittings,  terms  abolished,  vacations,  36, 37, 38 
hearing  and  powers  during  vacation,  38, 62 
Jurisdiction, 

courts  whose  jurisdiction  is  transferred  to,  12, 13 

original  jurisdiction,  13, 99 

appeUate  jurisdiction,  10, 11, 13 — 16, 165.    See  Appeals  to  Court 

of  Appeal. 
how  exercised,  18 — 36 

acts  relating  to  courts  transferred,  how  construed,  74, 75 
lunacy,  99 
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CoiTRT  OP  Appeal — eoniinued. 
Powers  of  Court  and  Judget, 
in  general,  13,  421 
to  enter  jud<nnent,  359, 421 
to  grant  new  trial,  422 
to  re-hear  appeal,  13, 422 
stay  of  proceedings,  430 
security  for  costs,  427, 429 
powers  of  a  single  judge,  62 
to  discharge  or  vary  onler  of  single  judge,  62 
judges  to  go  circuit,  36, 38, 50, 90, 91, 113, 135 
judge  entitled  to  circuit  expenses,  135 
Officers, 

appeals,  duty  of  following,  432 

duty  of  clerk  of  Duchy  of  Lancaster  as  to  appeals  ;  by  whom  to 

be  performed,  76 — 91 
attached  to  judges,  how  appointed  and  removed,  79,  80,  135. 

See  Officers  of  Supreme  Court. 

Courts.    For  the  respective  courts,  new  or  old,  see  the  distinctive  part 
of  the  name.    For  general  provisions  as  to  the  abolislied  courts  see 

Abolished  Courts, 
the  rules  of  law  enacted  and  declared  are  to  be  in  force  in  all  couita 

so  fur,  &c.,  90 

Creditors*  Suit, 

bankruptcv  rules  to  prevail  in  administration  of  insolvent  estate  of 
person  dying  after  commencement  of  Act,  102 — 104 
See  also  Administration  of  Estates, 

Criminal  Proceedings, 

practice  tlie  same  except  where  expressly  altered,  111 

excepted  from  the  Rules,  443 

Crown  Cases  Reserved,  58,  112,  168 

a])t)eal  from  High  Court  in  criminal  causes,  58, 59 

belonging  to  Court  of  Queen's  Bench  assigned  to  Queen's  Bench 

division,  48 
"  cause  "  extends  to  criminal  proceedings,  93 

Cross-Appeals,  424 

Cross-Claim, 

consolidation  of  cross  actions,  394 
See  Counterclaim  and  Bet-off, 

Crown  Cases  Reserved, 

saving  for  the  court  for,  58, 112 
quorum  of  court,  168 

Crown  Side  op  Queen's  Bench  Division, 
excepted  from  the  Rules,  443 


Damage  bt  Collision  at  Sea, 

contributory  negligence  to  have  same  effect  as  in  Admiralty  Courts  54 
preliminary  act,  262 
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Damages, 

assssament  of,  on  default  of  appearance,  218,  219 
assessment  of,  on  default  of  pleading,  284, 285 
under  Lord  Caims's  Act,  32 

Death  op  Party, 

its  effect  on  action,  385-^87 
its  effect  on  execution,  368 

Debts, 

assi^ment  of,  27 — 29 

special  indorsement  on  writ  in  action  for.    See  Specially  Indorsed 

Writ. 
ordinary  indorsement  on  writ  in  action  for  debt,  217 
judgment  for  de£ault  of  pleading,  283,  284 
attachment  of  debts  in  execution,  372 — 375.    See  Garnishee. 

Deceased  Persons, 

administration  of  their  estates.    See  Administration,  Death. 

Declaration,  Statutory, 
"  oath  "  includes,  93 

Decree, 

"judgment "  includes  decree,  93.    See  Jiulgment. 

Deed, 

equitable  relief  against,  18,  19 

recti Hcation  and  cancelling,  assi^ed  to  Chancery  division,  47 

rectification  in  Queen's  Bench  division,  10 

enrolment  of,  in  Central  Office,  436 

« 

Default, 

generally,  283,  286 
Of  Appearance, 
general  provisions,  215 — 221 
indorsement  of  service  necessary  for  proceedings  in,  206 
affidavit  of  service,  216 
filing  documents  in  lieu  of  delivery,  219,  220 
service  of  notices,  &c.,  without  special  leave,  296 
in  particular  coses, 
account  claimed  in  indorsement,  216,  225, 226 
special  indorsement  of  debt,  &c.,  216,  217 
debt,  &c.,  not  specially  indorsed,  217,  218 
detention  of  goods,  218 
damages,  218,  219 
land,  recovery  of,  219 
Admiralty  actions  in  rem,  221 
infant  or  lunatic  defendant,  215,  216,  220 
Chancery  actions,  219 
Probate  actions,  219 
actions  not  specially  provided  for,  219 
by  third  party,  241 

T  I  3 
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Defau  LT  — CO  ntin  ued. 
Of  Pleading, 

statement  of  claim  not  delivered,  282,  283 
defence  not  delivered  : — 

debt  or  liquidated  demand,  283 

,,    several  defendants,  284 
goods  detained,  284 

several  defendants,  284 
damages,  284,  285 

several  defendants,  284 
land  and  mesne  profits,  &c.,  285 
probate  actions,  285 
other  actions,  285,  286 

discovery  not  granted,  treating  as  eqoivalent  to  deiiuilt  of 
defence,  302,  303 
subsequent  pleadings,  286, 360 
third  partj  introduced,  286 
0/  Prosecution, 

statement  of  claim  not  delivered,  282 
discovery,  &c.,  not  granted,  302,  303 
not  proceeding  to  trial,  320 
non-appearance  at  trial,  325,  326 

Defence, 

^ving  effect  to  equitable,  19,  20.    See  Equity. 
jurisdiction  of  all  divisions  as  to  all  defences,  10,  20 
in  inferior  courts,  89,  90 

Defence  {Statement  of), 

general  rules  as  to,  248 — 260.    See  Pleading. 
improper  traverses  in,  268 
time  for  delivering,  267.    See  also  Time. 
time,  if  statement  of  claim  dispensed  with,  67 
where  leave  to  defend  under  Onier  XIV.,  268 
in  action  for  land,  257 

5 leas  in  abatement  abolished,  256 
istinct  defences,  255 
not  guilty  by  statute,  257 
delivery  of  defence  to  third  party,  269 
delivery  to  co-defendants,  240 
by  third  party,  242 
matters  arising  after  action,  263,  264 
striking  out  for  not  giving  discovery  when  ordered,  308 
what  allowed,  with  payment  into  court,  288 
interpleader  before,  176 
Default  of, 

when  claim  liquidated,  283,  284 
action  for  detention  of  goods  or  damages,  284 
action  for  debt  and  damages,  284 
action  for  land,  285 
Prolmte  action,  285 
all  other  actions,  285,  286 

See  also  Set-off-~CountercUnn^^B§U^'^Pafmin$  tnto  Cfourt — 
Interpleader — Tim^ 
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Defence  {Stateimnt  of) — continued, 
amencling,  generally,  274—278 
withdrawing,  271 
striking  out,  for  not  granting  discovery,  302,  303 

DBFENDA.NT, 

what  the  term  incluiea,  93.    See  also  Parties,  Defence. 

Delivery  of  Plka-dinqs,  &c. 
between  the  parties,  253, 254 
to  officer  of  court,  219, 325,  361 

Deliyebt,  Writ  of,  363,  384  ;  form,  567 

Demurrer, 

the  right  to  demur,  278,  279 

fonn,  279, 540 

delivery  of,  280 

demurrer  book,  280 

to  part,  279,  280 

leave  to  plead  and  demur,  280 

entry  for  argument,  289,  281,  540 

amendments  pending,  281 

allowance  of,  281,  282 

over-ruling  of,  282 

Depositions, 

admissibility  at  trial,  342,  346 
admissibility  in  Court  of  Appeal,  426 
mode  of  taking,  generally,  346,  348 
mode  of  taking  in  Court  of  Appeal,  426 

printing  and  delivery,  &c.,  ot  copies,  604,  605.    See  Printing ;  see 
also  Tcixation  qf  Costs. 

Directing  Jury,  113.    See  New  Trial, 

Disclosure  as  to  Parties,  &c., 

solicitor's  declaration  whether  writ  by  his  authority,  198 
partners  suing  or  sued  as  firm,  199,  232 

Discontinuance, 

of  claim,  defence,  or  counterclaim,  271,  272 
ofappeal,  272,  420,  421 

Discovery, 

action  for,  and  when  it  lies,  254,  291 
by  interrogatories,  290—296.     See  InterrogatorUs. 
of  names  of  partners  in  a  firm,  232,  580 
Discovery  of  Documents  ^ 
general  rules,  296,  297 
jurisdiction,  297 

in  what  proceedings  and  by  what  person,  297 
ship's  papers,  297,  583 
at  what  time  order  mav  be  made,  297 
what  documents  must  be  disclosed,  298 
what  documents  must  be  produced,  298,  2 
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DmcoyzRY— continued. 
Practice  in  Discovery, 
order  for  disclosure,  299 
attidavit  of  documents,  299 
how  far  affidavit  conclusive,  300 
notice  to  produce  documents  referred  to  in  pleadings  or  affidavits, 

300,  301 
general  rule  as  to  inspection,  301 

5 lace  of  inspection,  300 
ecision  of  objections,  302 
enforcing  orders  for  discovery,  302,  303 

Dismissal  op  Action, 

default  in  delivery  of  statement  of  claim,  282 

not  proceeding  to  trial,  320 

non-appearance  of  plamtiff  at  trial,  325,  326 

discontinuance,  271,  272 

for  failure  to  grant  discovery,  &c.,  302,  303 

non-suit,  363 

for  not  giving  security,  430 

Distribution  op  Business,  40 — 61 

District  Registrars, 

how  appointed,  66,  66,  171 

qualification  and  number,  65,  66,  171 

may  appoint  deputy,  139 

incapacity  to  practise  in  registry,  171 

salary  and  peuRion,  149, 160 

jurisdiction  and  powers,  192,  313,  401,  402 

application  for  removal  of  proceedings  may  be  made  to,  315,  316 

matters  beyond  powers,  312,  313 

mode  of  application  to,  313 

appeal  from  to  Judge,  192,  314 

appeal  from,  no  stay,  314 

reference  of  matter  to  Judge,  313,  314 

subject  to  control  of  Court  or  Judge,  314 

taxation  of  costs  by,  when,  312, 313 

when  fees,*  allowances,  and  sales,  and  directions  relating  to  costs 

applicable  to  proceedings  in,  633,  634 
duty  to  account,  316 

fees  to  be  taken  by,  and  stamps  to  be  used.  116, 649, 668 
what  rules  not  to  apply  to  proceedings  belore,  316 
offices  when  open,  440,  441 
proceedings  before,  192, 309, 316.    See  Didriet  Beffisiry, 

District  Registries  : 
how  defined,  65 

order  of  council,  districts,  687 — 689 
seal  of,  66 

option,  issue  of  writ  out  of,  192 
requisites  where  wiit  issued  out  of,  192, 193 
forms  of  writ  when  issued  from,  45U,  451,  459 
forms  for  service  out  of  jurisdiction,  454,  455 
appearance,  when  defendant  must  enter,  in,  211 


IKDEX.  783 

District  Registries — continued. 
when  appearance  in,  optional,  211 

etfect  of  appearance  ot  defendant  or  all  defendants  in,  211 
effect  of  appearance  in  London  of  defendant  or  any  of  defeudantSi 

211 
vhen  action  shall  proceed  in,  211 
forms  of  notice  of  appeamnce,  483 
forms  for  entry  of  appeiirance,  460 — ^555,  556 
form  of  appearance  in  Admiralty  action,  211 
proceedings,  general  summary  as  to,  192 
proceedings,  when  action  proceeds  in,  309,  316 
what  documents  to  be  fileil  in,  261,  262 
trial  when  action  proceeds  in,  317 
power  to  move  proceedings  from,  67,  315 
removal  from  by  defendant,  when,  193,  314,  315,  316 
removal  to  or  from  by  either  party,  when,  315 
mode  of  removal  of  proceedings,  315 
transmission  of  documents  on  removal,  316 
removal  of  proceedings  to,  315 
to  whom  application  for  removal  made,  315,  316 
judgment  on  default  of  appearance,  218 
judgment  on  default  of  delivering  defence,  285 
costs  of  proceedings  in,  133,  634 
payment  of  money  into  Court,  312 
writs  of  execution  from,  and  taxation  of  costs  in,  when,  192,  312, 

313,  633,  634 
forms,  how  far  applicable  to  proceedings  in,  316 
filing  atfidaviU,  316 

entry  in  for  trial,  for  what  places  requisite,  323,  324,  325 
notice  upon  discontinuance  after  entry,  323 
offices,  when  open,  440, 441 
jurisdiction  of  District  Registrar,  313,  401,  402.      See   District 

Registrar. 
fees,  (89),  141-3 ;  costs,  417  ;  taxation  of  costs,  246,  415 — 417 

Distringas, 

writ  of,  against  Bank  of  England,  &c.,  380 — 382 
central  ofice,  rules  as  to,  707 
nuper  vicecomitem,  371 

Divisional  Courts — Court  op  Appeal, 
Court  of  Appeal,  62 

order  of  single  judge  discharged  or  varied,  62 
number  of  judges  necessary  when  appeal,  final  order,  decree,  or 

judgment,  105 
number  of  judges  necessary  when  appeal,  interlocutory  order,  decree 

or  judgment,  105 
court  to  sit  in  two  divisions,  106 
rules  for  regulating  sittings  may  be  made,  136 

Divisional  Court — High  Court,  136,  137 
how  constituted,  number  of  judges,  136,  137 
for  the  Chancery  Division,  54,  415 
for  Probate  Division  and  Admiralty  Division,  55 
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Divisional  Court— High  Court— conhnuoi. 
proceedings  to  be  taken  before,  415 

appeals  from  inferior  courts  to,  55,  431.    See  Inferwr  Courti, 
appeals  from  Vacation  judge,  442 
motion  for  new  trial  to,  when,  350,  351,  352 
time  to  move  for  new  trial.    See  New  Trial. 
power  to  enter  jud^ent  on  motion  for  new  trial^  359 
motion  to  enforce  right  to  have  issues  submitted  to  jury,  113 
to  reserve  leave,  power  abolished,  328 
motion  for  judgment  to.    See  Judgment, 
may  refer  issues  for  report  or  trial,  333 
may  discharge  or  vaiy  order  as  to  place  of  trial,  317 

Divisions  op  the  Court  of  Appea.l, 

two  "  divisions''  may  sit  at  same  time,  106.    See  Divisional  Couris. 

Divisions  op  the  High  Court, 
generally,  70 — 84 
Chancery  Divisions  and  business  assigned  to,  40,  47,  194.     See 

Chancery  Division, 
consolidation  and  union  of  Q.  B.,  C.  P.,  and  Ex.  Dsl  into  Q.  B.  D., 

and  business  transferred  and  assigned  to.  42—46,  48,  49.    See 

Queen^s  Bench  Division, 
m&y  be  altered,  41 
Probate,  Divorce,  and  Admiralty  Division,  and  business  assigned  and 

forbidden  to  be  assigned  to,  40,  41,  49 — 105.    See  Probate  Di- 

m       m 

Visum. 
any  judge  may  eit  for  judge  of  different  division,  40 
any  judge  may  be  transferred  from  one  to  another,  41 
distribution  of  business  determined  by  rule,  46 
option  to  assign  what  matters  to  any  division,  104 — 193 
how  to  assign  to  division,  notice  to  officer,  104,  194 
all  steps  in  causes,  &c.,  to  be  taken  in  same,  104,  105 
power  of  transfer,  104,  105,  388,  393.    See  Transfer. 
mistake  as  to  transfer,  not  to  invalidate  proceedings,  105 
sdlotment  for  trial  in  London  or  Middlesex  without  reference  to, 

318,  324 
officers  attached  to,  432 
officers  to  follow  appeals  from  division,  432 
interpleader  applies  to  all,  176,  183.    See  Interpleader. 
no  power  in  one  division  to  restrain  proceedings  in  another,  22,  23 

Divisions  of  the  Supreme  Court, 

the  coiui^  to  consist  of  two  permanent  divisions,  High  Court  and 
Court  of  Appeal,  3 

As  to  each,  see  High  Court  and  Appeal  Court 

Divorce  Court, 

consolidated  with  the  Supreme  Court,  3, 10 

Divorce  Division.    See  also  Probate,  Divorce  and  Admiralty  DivisioH 
and  Divorce  Court. 
exclusive  jurisdiction  of  Divorce  Court,  a.<«igned  to,  49,  105, 193 
exception  of  divorce  proceedings  from  rules,  111,  443 
special  power  of  making  rules,  111 
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appeals  from  jurisdiction  transferred  to  Court  of  Appeal,  165 

equitable  defence  given  effect  to,  20,  24 

injunction  restraining  respondent  from  dealing  with  property,  32 

matters  to  be  disposed  of  by  single  judge,  53,  54 

what  officers  transferred  to  central  office,  78 

old  rules  of  court  in  force,  except  where  altered,  111 

officers  attached  to  shall  follow  appeals  from,  432 

Documents, 

notice  to  admit,  304,  479 

notice  to  produce,  304,  478 

discovery,  inspection,  &c.,  of,  296 — 303.    See  Diaeovery, 

trial  b}r  referees  in  cases  requiring  long  examination  of,  63, 319 

delivering  pleadings  and  other  documents,  mode  of,  253,  254 

interrogatorieSy  as  to,  295,  300.      See  also  Printing — Taxation  of 

Costs. 
lestrictions  on  removing  fix>m  Central  Office,  437 
filing  in  Central  Office,  708,  709 

Durham, 

Court  of  Pleas  at,  its  jurisdiction  transferred  to  High  Court,  9 

action  in,  superseded  by  action  in  High  Court,  175 

officers  and  their  successors,  their  duties,  &c.,  70,  79 

rules  of  court,  79 

salaries,  &c,  of  officers,  120,  121 
assize  commissions,  &c.,  county  palatine  abolished  as  to,  92 


Ecclesiastical  and  Admiraltt  Causes,  Registrar  in,  99,  100 

Ejectment, 

no  special  action  of  ejectment  in  future,  184.    See  Land, 

ELiBCTioN  Petitions, 
judges  for,  166 
appeals  in,  167 

Elegit, 

issue  of  before  equitable  execution,  33,  370 
writ  of  and  its  effect,  370,  371 
form  of  writ,  561 

Enrolment, 

of  deeds,  &c.,  436 
of  decree,  12,419 
enrolment  department,  434 

Entrt  for  Trial,  322,  323,  324.    See  Trial. 

Entry  of  Judgment,  361,  362 

Equitable  Execution,  33,  370 

Equitt, 

general  provisions  as  to  administration  by  High  Court  and  Court  of 
Appeal,  18—25 
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Equity — cantin  ued, 

claim  of  equit'ible  right  or  relief  to  be  allowed  as  hy  Court  of 

Chancery,  18,  19 
defence  on  equitable  grounds  to  have  effect  as  in  Court  of  Chancery 

19,20 
all  equitable  rights,  &c.,  incidentally  appearing  to  be  lecogniaed  a 

in  Court  of  Chancery,  21,  22 
equitable  defence  instead  of  injunction,  22 — 24 
waste,  equitable  to  be  deemed  also  legal,  26 
merger,  27 
stipulations  not  of  the  essence  in  equity  to  have  same  effect  in  all 

courts,  29 
infants*  custodv  and  education,  equity  to  prevail  as  to,  34,  35 
conflicting  witn  common  law  is  in  i^eneral  to  prevail,  35,  36 
rules  of  practice  when  in  conflict  with  common  law,  112 
jurisdiction  of  inferior  courts  in,  88,  89 
all  courts  to  give  effect  to  the  amendments  of  law,  90 
certain  matters  assigned  for  better  dispatch  of  business  to  Chanoezy 

division,  47 

Error, 

abolition  of  proceedings  in  error  generally,  417 

in  criminal  cases,  58,  59 

to  House  of  Lords,  abolished,  132 

Estates, 

administration  of,  assigned  to  Chancery  division,  47 
representation  of,  230,  232,  233 
costs  out  of,  405,  406 
recognition  of  equitable,  18,  19 

Evidence, 

generally,  112,  342—346 

evidence  at  trial,  342 

on  motion,  petition,  or  summons,  343 

on  interlocutory  motions,  343 

rules  as  to  attidavits,  343—346 

commissions  to  examine  witnesses,  346,  347 

f'»nii  of  commission,  589 

aftidavit  evidence  by  consent,  347 — ^349 

evidence  before  referee,  340 

jury  to  be  directed  as  to,  313,  352 

new  trial  for  improper  rejection  or  reception,  353 

verdict  against  weight  of  evidence,  353 

in  Court  of  Appeal,  426 

fresh  evidence  in  Court  of  Appeal,  423 

short-liand  notes,  423 

answers  to  interrogatories  how  used  at  trial,  303 

admissions,  303 

notice  to  admit  documents,  304 

notice  to  produce  documents  at  trial,  478 

subpoenas,  .707 

Examiners, 

imination  of  witnesses  before,  346,  347 
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Exchequer  Chamber, 

jarisdiction  and  powers  transferred  to  Court  of  Appeal,  12 

Exchequer,  Court  of, 

con.<K)lidated  with  the  Supreme  Court,  9 

Chancellor  of  the  Exchequer  and  Lord  Treasurer  cease  to  be  judges  ; 

otherwise  not  affected,  91, 92 
receipt  of  the  exchequer  not  affected,  92 
saving  as  to  Lord  Ti*ea8urer,  92 

Exchequer  Division, 

merger  in  Queen's  Bench  Division,  42 

revenue  side  generally  excepted  from  rules,  443 

sheriff's  appointment  in,  92,  168 

provision  for  special  duties  of  Chief  Baron,  168, 172 

Execution, 

General  Provisions : 

pnecii>e  for  writ,  365  ;  forms,  649 — 552 

when  it  may  issue,  361,  364,367 

documents  to  be  produced  to  officer,  365 

endorsement  on  writ  of  parties  suing  out,  &c.,  365,  366 

date  and  teste  of  writ,  366 

poundage  fees  and  expenses,  366 

mdorsement  of  direction  to  sheriff  as  to  amount,  &c.,  366 

currency  and  renewal  of  writ,  367,  368 

within  six  years,  368 

after  six  vears,  368 

order  enforced  as  judgment,  369 

by  or  against  person  not  a  party,  369 

stay  of,  369.    See  also  Stay  of  Proceedings, 

against  partners,  365 

setting  aside,  364 

equitable  execution,  33,  370 

abolition  of  outlawry,  370 
On  Particular  Judgments : 

for  recovery  of  money,  363, 366, 367 

for  recovery  of  money  in  Chancery  Division,  367 

for  payment  of  money  into  court,  363 

for  recovery  of  land,  363 

for  recovery  of  other  property,  363 

for  doing  or  abstaining  from  some  act,  363 

for  costs,  367,  383,  560 
JFriUqf: 

order  of  issue,  370 

/.^a.,  366,  370 

writs  in  aid,  371 

attachment,  371 

charging  older  on  stock  or  share,  377 

garnishee  orders,  372 — 376 

sequestration  and  subpoena,  382,  383 

nossession,  383 

delivery,  384 

elegit,  370 

forms  of  writs,  559 — 570 


7J8  INDEX. 

EXIOUTOBS, 

suing  or  being  sued  on  behalf  of  estate,  230 

representative  character  must  be  shown  on  writ,  187, 188,  473 

joining  claims,  by  or  against,  245 

title  must  be  denied  specifically,  256 

Exemplifications, 

from  district  registries,  66 


Fees  in  Supreme  Court, 

compensation  to  officer  paid  out  of,  81 

liability  for  payment  of,  to  any  officer  not  affected,  152,  153 

abolition    of,   protbonotary's   of   Common  Pleas,  Lancaster  and 

Durham,  compensation  and  salary  to,  120 
balance  standing  to  credit,  protbonotary's  fee  fund,  121 
power  to  make  orders  as  to  fixing,  collecting,  abolishing,  &&,  116, 

117 

Sower  to  make  rules  or  regulations  as  to,  116 — 120 
ocument  not  to  be  received  in  evidence  unless  stamped,  117 
power  of  Lord  Chancellor  or  court,  if  document  improperly  received 

in  evidence,  117 
to  be  taken  by  commissioners  for  oaths,  624 
person  using,  forging,  or  counterfeiting  stamp,  when  guilty  of  forgery, 

117 
Public  Offices'  Fees  Act,  1879, 118 
annual  accounts  of  receipts  and  expenditure  of  court,  office,  or 

officer,  118,121 
returns  and  information  of  fees  by  officer,  118,  122 
account  of,  how  laid  before  Parliament,  118, 122 
abolition  of  payments  to  senior  puisne  judge  and  Queen's  coroner 

and  attorney,  compensation,  122, 123 
folio,  length  of,  627—638 
abolition  of  existing,  638 
saving  of  certain  existing,  637 
commencement  of  operation  of  order,  as  to,  639 
deposits  on  account  of,  655 
district  registrars,  635,  636, 671,  672 
go  to  Consolidated  Fund,  117 
higher  scale,  where  paid,  636,  639—650 
lower  scale,  when  paid,  626,639—650 
how  taken,  117, 118,635, 636, 651—668, 669, 671, 672 
authority  to  make  onlers  or  regulations,  116, 118 
certificate  of  solicitor  as  to  lower  scale,  636 
form  of  such  certificate,  639 
order,  fixing  amounts  of,  635 
proceedings  by  i>aupers,  638 
separate  accounts,  Inland  Revenue  to  be  kept,  117 
taten  by  stamps,  117,  118,  635—636,651—668,669,671,672 
of  official  referees,  669 

stamps,  use  of  words  '^  Judicature  Fees,"  652 
■tamping  pnscipe  or  note,  652 
>wer  ot  officer  to  decide  on  document,  653 
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Fieri  Faciab,  370.    See  Execution, 

Filing, 

in  lieu  of  delivery  when  no  appearance,  219,  253,  254,  708 
in  district  registry,  192, 261. 262, 316 
pleadings  to  make  up  recora,  324, 325, 361 
affidavits  in  Central  Office,  344 

Final  Orders,  &c 

what  are,  and  what  interlocutory,  106, 107 
distinguished  from  interlocutory,  106 

appeals  to  Court  of  Appeal  from,  to  be  heard  by  three  judges,  105 
district  registry,  when  nnal  judgment  may  be  had  in,  311,  313.  See 
also  Judgment,  dbc. 

Firm, 

general  notes  on,  203 

power  to  sue  and  be  sued  in  firm  name,  203, 232 

single  person  trading  in  firm  name  so  sued,  232 

disclosure  of  partners'  names  where  firm  is  plaintiff,  199 

disclosure  in  other  cases,  232,  580 

service  of  writ  on  firm  or  sinde  person  sued  as  firm,  202,  203 

appearance  by  firm  in  individual  names,  213 

denial  of  constitution  of  firm  must  be  specific,  256 

judgment  and  execution  against  firm,  364 

efifect  of  dissolution  of  firm,  232 

Foreclosure, 

assigned  to  Cliancery  division,  47 
judgment  for,  or  admissions  in  pleadings,  360 
adding  parties  to  suit  after  decree,  386 
whether  an  action  to  recover  land,  245 

Foreign  Country,  &c.  : 

action  against  defendant  in,  206 — 210 

notice  to  consul  in  action  of  wages  against  ship  of,  196 

action  against  foreign  corporation,  209 

Forms, 

included  in  term  "  Rules  of  (,^ourt,''  93,  447 
masters  may  prescribe  for  centnil  office,  437,  447 
Sdiedule  Forms : 

wntB  of  summons,  447—469,  460 

notice  of  writ  in  lieu  8er>dce,  456 

warrant  of  arrest  in  Admiralty,  460 

memorandum  of  appearance,  461 

general  indorsements,  462 — 472 

special  indorsements,  472 

indorsements  of  character  of  parties,  473 

notices,  474     487 

pleadings,  488—540 

judgments,  541 — 648 

pnecipes  of  writs  of  execution,  549—552 

miscellaneous  praecipes  and  memoranda,  652—559 
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FoBMB^-coniinued, 

SduduU  FoTTM — continued, 

writs  of  execution,  659 — 570 
miscellaneous  writs,  670 — 577 
summonses  and  oixlere,  577—603 
onler  of  reference,  585,  586 
commission  to  examine  witnesses,  589 
judgment  debtor  orders,  597,  598 
interpleader  orders,  599,  603 

House  of  Lords  Appeals : 
petition  of  appeal,  674 
miscellaneous  forms,  675, 684 — 686 

Fraud, 

how  pleaded,  261 

Frauds  (Statute  of^, 

now  pleaded,  260 


Gaol  Delivery, 

jurisdiction  under  commissions  of,  transferred  to  High  Court,  9 
issue  of  commissions  not  affected  till,  &c.,  113,  114,  115.     See  also 
Assizes, 

Garnishee, 

examination  of  judgment  debtor  as  to  debts,  372 

order  to  attach  debts,  373 

order  on  garnishee  to  show  cause,  373 

what  debts  may  be  attached,  373, 374 

service  of  garnishee  order,  374 

effect  of  garnishee  order,  374,  375 

from  what  time  order  operates,  375 

execution  against  garnishee,  375 

issue  if  garnishee  disputes  liability,  375 

Sroceedings  if  third  party  interested  in  debt,  375,  376 
ischarge  of  garnishee  from  liability  for  debt,  376 
debt  attachment  book,  and  costs,  376 

Guardianship  op  Infants.    See  In/ants. 
Guardianship  of  Lunatics.    See  Lunatics, 


Hearing.    See  Trial,  dec. 

High  Court  : 

Court  of  Record,  9 

Lord  Chancellor's  office  and  position  not  affectedi  91 

constitution,  2,  3—8,  96,  99 

Acts  of  Parliament  relating  to  former  Courts,  74 

divisions  of.    See  Divisions, 

assifrnment  of  certain  business  to  particular  divisioBS  of,  47—49 

Divisional  Courts.    See  Divisional  Courts  of  High  Courts 


1 
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High  Court — coniimied. 

Judges,  3,  4, 11,  96,  99,  101 

Lord  Chancellor  not  one,  96 

president,  4 

style  title  pnisne,  definition  of,  4, 143,  164, 165 

number,  4, 134,  138, 142,  162,  163, 164 

powers,  4,  75.    See  JurMictian  and  Powers^  supra,  and  Judges, 

Single  Judge. 
rank  and  precedence,  99, 163 
offices  abolishetl,  41,  42,  162 
saving  rights  and  obligations,  6 
how  appointed,  3 

quaUncation,  office,  how  vacated,  5 
precedence,  incapacity  to  sit  in  House  of  Commons,  oaths  and 

tenure  of  office,  98,  99 
salaries  and  pensions,  7,  8,  125,  127,  134 
circuits,  38,  50,  99—101, 1 15—1 15, 135, 163.     See  Cvrcwits. 
extraordinary  duties,  6,  7,  75,  172 
Bankruptcy  Court,  101 — 125.    See  Bankruptcy  Court, 
Admiralty,  6,  99.     See  Admiralty, 
Probate  and  Divorce.     See  Probate  and  Divorce  and  Admiralty 

Division, 
judge  may  act  as  judge  of  Appeal  Court,  61 
of  Chancery,  Probate,  Divorce,  and  Admiralty  Division,  53,  54 
Commissioner  of  Assize  constitutes  a  Court,  38 
single  judge,  136.    See  Judge. 
vacation  judges,  38,  441,  442 

may  attend  Couit  of  Appeal  in  certain  events,  97,  138, 166 
patronage  of  on  circuit,  90,  91 
one  judge  ma^  officiate  for  another,  when,  166 
election  petitions  rota,  166,  167 
Central  Criiuinal  Court,  for,  168 
in  chambers.     See  CJiambers. 
duty  to  form  Divisional  Courts,  53 
council  of,  to  consider  procedure  and  administration,  74 
peraonal  officers  of,  75 
amendment  as  to  payments  to  senior  puisne  judge  of  Queen's 

Bench,  122 
construction  of  ])rior  statutes  affecting,  and  consent  of,  74^  75 
Jurisdiction  and  Powers,  6,  7,  9 — 11, 18 — 36 
of  judges  and  courts  transferred,  9, 10 
effect  of  consolidation,  10 
ministerial  powers,  9 
on  circuit,  48,  49 
of  Master  of  Rolls  over  register  of  patent  proprietors  vested 

in,  10 
Court  of  Chancellor  of  County  Palatine  of  Lancaster,  not  in- 
terfered with,  10 
power  to  re-hear  case,  15 

prohibitions  and  injunctions  cannot  issue  to,  22,  23 
to  restrain  institution  of  proceedings,  24 
to  stay  proceedings,  22,  24 
in  registration  and  election  cases,  167 
as  to  nomination  of  sheriffs,  168 
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High  Court — continued. 

Jurisdiction  and  Powers — contintted. 
Crown  cases  reserved,  68,  59,  168 
swearing  Lord  Mayor,  168 
in  lunacy,  in  certain  events,  99 
See  Sittings,  AppecUSy  Officers, 

Holidays, 

as  to  the  regular  vacations.    See  Vacations, 

reckoning  time  with  regard  to  holidays,  Ac,  412 

what  days  are  holidays,  &c.,  in  the  oflices,  440 

vacation  judges'  powers  in  intervals  not  called  vacations,  441,  442 

House  op  Commons, 

judge  of  Hi^h  Court  or  Court  of  Appeal  cannot  sit  in,  98 
election  petitions,  judges  for,  and  appeals  is,  166,  167 

House  of  Lords, 

quorum  of  house,  129 

Loixls  of  Appeal  in  Ordinary,  129, 130,  131,  133 
hearing  appeals  during  dissolution,  131 
EiglU  of  Appeal  to, 

in  general,  129 

in  bankruptcy  cases,  129 

for  costs,  129 

in  divorce  and  legitimacy  cases,  165 

in  certain  Scotch  and  Irish  cases,  132 

fiat  of  Attomey-Qeneral,  132 
Procedure  on  Appeals, 

appeal  by  petition,  129,  673 

abolition  of  error,  132,  673 

power  to  make  orders  as  to  procedure,  132,  673 

stay  of  proceedings  pending  appeal,  430,  673 

evidence  on  appeal,  673,  677 

enforcing  judgment,  673 

costs,  673,  681,683 

forms  of  appeal  and  certificates,  674,  675 

printing  and  presentation  of  appeal,  675.    See  also  Printing. 

service  on  respondent,  675,  676,  679 

recognizance  lor  costs,  676,  680,  681 

appearance  book,  676 

printed  cases  and  appendix,  677,  678,  681,  682 

settinj^  down  case  and  default,  678,  681, 682 

time  lor  presenting  appeals,  679 

cross-appeals,  682 

forms,  684—686 

Hundred, 

service  of  writ,  &c,upon,  203,  204 

Husband  and  Wife, 

service  in  action  against,  202 

joining  claims  by  or  against,  witli  separate  chums,  245 

action  by  or  against  >\ife,  231,  232 

execution  against  separate  estate,  33 
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Husband  and  Wifb — continued, 
costs  against  wife,  406, 408 
marriage  of  party  to  action,  385 — 388 


Idiots.     See  Lunatics. 

Indorsement  of  Claim, 

in  general,  183, 186—189.    See  Writ  of  Summons. 

special  indorsements,  188, 189.    See  Spedallij  Indorsed  Writ, 

Indexes  in  Central  Office,  704 
Indorsement  of  Service,  206 

Infant, 

custody  and  education  of,  rules  of  ec|uity  to  prevail  as  to,  10,  34,  36 
wardship,  and  care  of  estates,  assigned  to  Chancery  division,  47 
Action  by  or  against, 

power  to  sue  by  next  Mend  and  defend  by  guardian,  230,  235 

service  of  writ  on,  202 

appearance  bv,  706 

service  of  judgment  or  order  on,  234 

default  of  appearance  by,  215 

admission  by  not  pleading  denial,  211 

party  to  special  case,  307 

Inferior  Courts,  . 

equity  and  admiralty  jurisdiction  may  be  conferred  upon,  88 
powers  and  procedure,  if  having  such  iurisdiction,  89 
transfer  to  High  Court  when  counterclaim  beyond  jurisdiction,  89 
amendments  of  law,  &c.,  to  be  in  force  in  all  Courts  so  far  as,  &c., 

90 
Appeals  from, 

how  heard,  55 — 57, 431 

determination  of  High  Court  final,  saving  leave,  55 

may  be  assimilated  to  county  court  appeals,  108 

Information, 

chancery  suit  by,  superseded  by  action  in  High  Court,  175, 176 
form  of  writ,  705 

Inhabitants, 

service  upon,  203,  204 

Injunction, 

cause  in  High  Court  not  to  be  restrained  by,  22,  23 

inferior  tribunal  restrained  by,  23,  32 

restraining  proceedings  in  foreign  court,  23 

stav  of  proceedings  in  lieu  of  injunction,  23,  24 

wnt  of,  alx)lished,  and  suljstitntion  of  order,  398 

granted  by  interlocutory  ortler,  29,  31 

practice  on  applying  for  interlocutory  injunction,  396,  397 

indorsement  of  claim  on  writ,  183, 184,  469 

amendment  of  law  as  to,  29,  30 
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IvjimCTlov—contintied,  \ 
to  restrain  trespass  or  waste,  29,  31 

to  be  granted  where  just  or  convenient^  31,  32  j 

disobeilience  to,  32,  369  1 

under  Lord  Cairns'  Act,  32  ; 

Inquiry, 

may  be  ordered  at  any  stage  of  proceedings,  305 
district  registries,  inquiries  in,  305 
reference  to  special  referee  for,  63,  64 
writ  of,  218, 284,  285 

Insolvency, 

unclaimed  dividends,  &c.,  in  bankruptcy  and  insolvency,  147,  8 ; 
administration  of  insolvent  estates,  assimilated  to  bankruptcy,  102 
—104 

Inspection, 

documeuts,  inspection  of,  300 — 303.     See  Discovery. 
subject  of  litigation,  inspection  of,  395,  396 

Interest, 

special  indorsement  containing  claim  for,  188 
execution  for,  366 
on  costs,  410 

Interim  Orders.    See  also  Inkrlocutory  Orders. 
generally,  394—398 
pending  appeal,  13 

Interlocutory  Orders, 

what  are,  and  what  are  final,  106 

distinguished  fi'om  final,  106 

mandamus  by,  29,  30.    See  Mandamus, 

injunction  by,  29,  31 — 33.     See  Injunction, 

receiver  by,  29,  33 — 35.     See  Receiver, 

interim  preservation,  &c.,  of  property,  395,  397 

inspection,  &c.,  of  subject-matter  of  action,  395, 396 

sale  of  perishable  property,  395 

delivering  up  of  property  subject  to  lien,  397 

Interpleader, 

generally,  176 — 183 

common  law  practice  to  govern  in,  176 

time  for  application,  176 

the  Acts,  176—180 

the  right  to  relief,  180,  181 

practice  in  general,  182 

mterrogatones,  291 

discovery  of  documents,  297 

costs,  182 

app^  182 

by  sheriffs,  182,  183 

forms,  699, 601 
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Interpretation  Clauses, 
Act  of  1873,  92—94 
Act  of  1876, 14i 
Act  of  1877, 143 
Act  of  1879,  144 
Boles  of  Court,  444,  445 

'Interrogatories, 
To  OppoBite  Party. 
deliveiy  of  in  general,  290 
former  practice,  290.  291 

to  what  persons,  and  in  what  proceedings,  291,  292 
at  what  time,  291 
second  set,  290 

to  corporations  or  companies,  292 
costs  if  vexatious,  292 
form,  292,  476 
striking  out,  293,  294 
objecting  to  answer,  293,  294 
scandalous  or  criminating,  294 
newspaper  libels,  294 
in  action  for  land,  294 
as  to  documents  and  their  contents,  295 
relevant  or  irrelevant,  294,  295 
answer  by  affidavit,  295 
form  of  answer,  295 

sufficiency  of  answer  and  further  answer,  296,  302 
enforcing  answer,  302 
use  of  answer  at  trial,  303 
For  ExamincUion  of  W'itness,  342 

Intervening, 

in  probate  action,  214 
in  admiralty  action,  214 
in  action  for  land,  214,  215 

appearance  by  third  party  to  defend  upon  notice  from  defendant, 
241,  242.     See  Third  Party. 

Irregularitt, 

effect  of  non-compliance  with  rules,  431 
irregular  execution,  364 

Issue 

joinder  of,  269,  273,  274 
interpleader,  176.    See  Interpleader. 
Iseues  of  Fact, 

settlement  of,  by  judge,  274 

judge  to  submit  to  jury  with  complete  direction,  113 

issues  of  fact  without  pleadings,  306 

trial  of  different  issues  in  different  modes,  321.    See  also  Jury. 

sending  down  issues  for  trial  at  assizes,  330 

sending  Chancery  issues  for  trial  with  juiy,  331 

application  for  new  trial  in  such  case,  352 

reference  to  referee  for  inquiry  and  report,  63,  339 

reference  to  referee  for  trial,  64,  329,  340 
See  also  Trial,  as  to  issues  of  law.    See  Demurrer,  Sjiecial  Case. 

K    K 
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Joinder, 

of  parties.    See  Partiet, 
Of  Capites  of  Action, 

when  allowed  in  general,  242 — 244 

action  for  land,  244,  245 

trustee  in  bankruptcy,  245 

husband  and  wife,  245,  246 

executor  or  administrator,  245,  246 

joint  and  several  claims,  246 

power  to  order  separate  trial,  246 

application  to  sever,  and  costs,  246,  247 
OfI»uef 

how  and  when  joined,  259,  273 

effect  of,  259,  274 

Judge  {single), 

of  Court  of  Appeal,  62.    See  Court  of  Appeal, 
constitutes  a  court,  when,  38,  39,  51 
Jurisdiction  and  Powers  in  Court,  51,  52,  415 

what  to  be  disposed  of  before,  136, 137,  327,  328,  415 

further  consideration,  327 

power  to  enter  judgment,  328 

may  leave  either  party  to  move  for  judgment,  328,  356 

reserving  leave  to  move  Divisional  Court  for  judgment^  328 

when  the  jury  find  some  issues  but  cannot  agree  as  to  rest,  328 

to  hear  in  private,  in  what  cases,  328 

in  Chancery,  Probate,  Divorce,  and  Admiralty  Divisions,  53,  54 

transfer  of  causes  to,  389.     See  Transfer. 

See  further,  High  Court  {Jurisdiction  and  Power$y    See 
Judges, 
In  Chamhers, 

jurisdiction  in,  51,  52 

where  b^  rules  alternative  given  to  apply  to  court  or  judge,  52 

application  at,  when  made  to,  52,  401 

application,  how  made,  400,  401 — 403,  404 

on  reference  by  master  to,  403 

on  appeal  from  master  to,  403 

written  consents  to  orders  and  adjournments  to  be  filed,  405 

Judgment, 

General  provisions^ 

includes  decree,  93 
order  enforced  as,  369 
appeal  from,  13.    See  Appeal, 
conditional,  364 
at  or  after  trial,  327,  328 
interest  on,  366 
forms,  541—548 
nunc  pro  tunc,  361 
judgment  of  non-suit,  362 
certificate  of,  328,  329 
nnderO.  XIV.,  222,223 
against  partners,  203,  364 
against  manied  woman,  231 
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JuDOiaarr — continued. 

General  prcvisioM — continued, 

interlocutoiy,  218, 284,  541 

ameDdment  of  errois  and  slips  in,  362 

adding  partiea  after  final  judgment,  386 

Central  Office  Rules,  709 
Motion  for  judgment, 

when  requisite,  354 

when  not  requisite  after  trial,  327 — 329 

when  no  judgment  at  trial,  356 

after  trial  by  referee,  340 

when  wrong  judgment  entered  on  findings,  356,  357 

setting  down,  after  trial  of  issues,  358 

powers  of  Court  in  dealing  with,  359 

on  adnussions  in  pleadings,  359, 360 
Entry  of, 

at  or  after  trial,  328 

mode  of  entry,  361 

in  district  registry,  309,  313 

in  central  office,  361,  709 

date  of  entry,  361 

duty  of  officer  entering,  361,  362 

power  to  enter  on  motion  for  new  trial,  359 
By  default, 

of  appearance,  215 — 219 

of  pleading,  283—286 

for  non-prosecution,  283,  320 

for  non-appearance  at  trial,  325,  326 
Setting  aside, 

judgment  for  default  of  pleading,  286 

judgment  by  default  generally,  286 

verdict  or  judgment  at  trial  in  case  of  non-appearance,  326 

for  irregularity,  431 
Enforcement  of    oee  Execution. 

See  also  Appeal. 

Judges  of  Court  of  Appeal,  96,  97,  134,  135,  143,  162,  163.    See 
Court  of  Appeal, 

Judges  (of  High  Court),  3,  4,  11,  96,  99, 101 

Chief  Baron  and  Chief  Justice  C.  P.  abolished,  41, 42, 162 

Presidents.     See  Presidetitt. 

Lord  Chancellor  not  one,  96 

Puisne,  definition  of,  style,  title,  4,  143, 164, 165 

number,  4, 134, 138,  142,  162,  163,  164 

jurisdiction  and  powers,  4,  75.    See  High  Court  {Jurisdiction  and 

Powers). 
Tank  and  precedence,  99,  163 

fsavin^  as  to  rights  and  obligations  of  existing  judges,  6 
qualihcation,  how  appointed,  office,  how  Tacated,  3,  5 
oaths,  tenure  of  office,  incapacity  to  sit  in  House  of  Commons,  98, 99 
salaries  and  pensions,  7,  8,  125,  127, 134 
circuits,  6,  38,  50,  99—101,  113—115,  135,  163 
extraordinary  duties^  6,  7,  75,  172 

K  K  2 
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Judges  (of  High  Court) — continued. 

Bankruptcy  Court,  101,  125.     See  Bankruptcy  Court 

Admiralty,  6,  53,  54,  99.     See  Admiralty. 

Probate  and  Divorce,  53,  54.    See  Probate,  Ditorce,  and  AdnUraliy 

Division, 
for  Tacations,  37 

rule  committee,  110,  111,  151,  152 

may  attend  Court  of  Appeal  in  certain  events,  97,  138,  166 
one  judge  may  officiate  for  another,  when,  166 
Election  Petition  Rota,  166,  167 
for  Central  Criminal  Court,  168 
duty  to  form  Divisional  Courts,  53 
to  hear  appeals  from  inferior  Courts,  55,  431 
annual  Council  of,  74 
personal  officers  of,  76,  77,  79,  80, 83 
senior  puisne  judge  of  Queen's  Bench  Division,  amendments  as  to 

payments  to,  122 
patronage  of,  on  circuit,  90, 91 
single  judge.    See  Jwd^ 
Court,  when  constituted,  38,  39,  51 
construction  of  prior  statutes  affecting,  and  consent  of,  74,  75 

Judicial  Commitieb.    See  Prixty  CounciL 

Jurisdiction, 

High  Court,  jurisdiction  of,  9,  10.    See  High  Court, 

Court  of  Appeal,  jurisdiction  of,  11 — 13.    See  Court  ofAppeaL 

Divisions,  business  of.    See  Divisions  and  the  respective  I)ivision& 

Divisional  Courts,  powers  of.     See  Divisional  Courts, 

single  judge  of  High  Court,  powers  of,  136.     See  Judge, 

defendant  out  of  the  jurisdiction,  207,  210 

Jury, 

law  as  to  jurymen  and  juries  remains  unaltered,  112 
London  and  Middlesex  sittings  to  be  held  for  tnal  by,  322 
right  to  trial  hy,  319,  320,  329,  330 
See  also  Trial, 

Lancaster  (Common  Pleas  at), 

jurisdiction  transferred  to  High  Court,  9 
action  by  writ  superseded  by  action  in  High  Court,  176 
officers  and  their  successors,  their  duties,  £c.,  78,  79 
powers  of  the  Chancellor  as  to  officers  vested  in  the  Lord  Chan- 
cellor, 79 
rules,  how  to  be  made,  72 
Chancery  Court,  appeals  from,  transferred  to  the  Court  of  Appeal, 

12 
Chancery  Court  is  not  itself  affected,  91 
Clerk  to  the  Council  not  an  officer  of  the  Supreme  Court,  75,  76 

his  duties,  by  whom  discharged,  75,  76 

existing  Queen's  Counsel,  their  precedence  preserved,  79 
Chancellor  not  affected  save  by  express  provisions,  91 
assize  commissions,  &c.,  county  palatine  abolished,  as  to,  92 
fee-fund  and  salaries,  &c.,  of  o&icers,  120 
prothonotary  may  be  district  registrar,  65,  688 
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liAin), 

entry  on  bj  order,  395 
Action  for  recovery  of, 

what  is,  245 

in  general  aimilar  to  other  actions,  184 

joining  claims  in,  244,  245 

service  of  writ  in  vacant  possession,  204,  205 

appearance  by  person  not  named  in  writ,  214, 215 

limiting  defence,  215 

judgment  by  defiEtalt  of  appearance,  219 

defence  need  not  show  title  unless,  &c.  267 

judgment  for  default  of  pleading,  285 

interrogatories  in,  294 

discovery  of  documents  in,  298 

writ  of  possession,  383 

Law, 

all  courts  are  to  give  effect  to  the  rules  of  law  in  b.  25  ;  90 
amendments,  &c.,  of  law,  25 — 36 
equity  to  prevail  in  case  of  conflict  not  specified,  35 
genem  directions  as  to  administration  of  law  and  equity^  25 
QuestuTM  of  law, 

may  be  raised  at  trial,  281 

special  case  by  consent  or  by  order,  306 — 308.     See  Special 
Case, 

demurrer,  278 — 282.    See  Demurrer. 

reser\'ing  points  for  divisionol  court,  327,  328 

jury  to  be  fully  directed  as  to  the  law,  113 

jurisdiction  on  circuit,  as  to,  38 

motion  for  judgment,  354 

in  criminal  causes,  58 

Letters-Patent, 

i'urisdiction  of  Lord  Chancellor  as  to,  11 
fudges  of  Appeal  appointed  by,  97,  98 

Lien, 

delivery  of  property  subject  to,  on  deposit  in  court,  397 

Limitation,  Statutes  of, 
express  trust,  26 
renewal  of  writ  to  save,  200 
pleading  necessary,  258 
where  defence  o^  may  be  raised  by  demurrer,  258 

Liquidated  Demand.  .  See  Debt,  and  SpeciaUy  Indorsed  Writ. 

London  and  Middlesex, 

sittings  for  trial  by  jury  in  London  and  Middlesex,  38,  39,  441 

sittings  of  the  Hi^h  Court  in,  generally,  437 

vacation-sittings  in  London  or  Middlesex  to  be  provided  by  Rules  of 

Court,  38,  439 
trial  to  be  in  Middlesex,  unless,  &c.,  317 
judge  at  sittings  is  a  Court  of  High  Court|  39 

London  Coubt  of  Bankbuftct.    See  Bankruptcy, 
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London  Office.    See  Central  Office, 

Long  Vacation.    See  Vacation, 

Lord  Chancellor.    See  Chancellor. 

Lord  Chief  Justice,  &c.    See  Chief-JuiHee,  d&c 

Lord  Mayor, 

swearing  of,  and  presentation,  168 

Lords  Justices  of  Appeal  in  Chancery, 

jariscliction  in  lunacy,  by  whom  to  be  exercised,  11 

Lunacy  and  Lunatics, 

jurisdiction  of  Privy  Council  transferred  to  Court  of  Appeal,  11 

regulation  as  to  officers,  169 

jurisdiction  in,  who  to  exercise,  11 

secretary  to  visitors  abolished,  124 

fees  and  per-centages,  power  to  regulate,  151 

Action  by  or  agaitist  Lunatic^ 

power  to  sue  or  defend,  247 

service  of  writ  on,  202 

service  of  judgment  or  order  on,  234 

default  of  appearance,  215,  220 

adniis^sion  ot  facts  by  not  pleading,  359,  360 

special  case,  307 

Mandamus, 

action  for,  30 

indorsement  of  claim  for,  on  writ,  469 

aiipeal  on  prerogative  writ,  161 

application  of  rules  to  prerogative  writ,  443,  444 

granted  by  interlocutoiy  order,  29,  30 

Markino  with  Division  or  Judge, 

option  as  to  Division,  &c,  extent  of,  54,  448 
writ  to  be  marked,  184 
pleadings  to  be  marked,  254 

Marriage, 

effect  upon  action  of  marriage  of  party,  385 — 388 

Married  Woman, 

action  by  or  against  married  woman,  230,  231.    See  alflo  Hudnnd 

and  iVife, 
proceedings  against  married  woman  under  O.  XIV.,  222 

Marshal, 

judge's  marshal,  his  office  not  affected,  77 
of  Admiralty  Division,  205 

Masters, 

transferred  to  Central  Office,  145 

first  Masters  of  Supreme  Court,  146 

salary,  pension,  appointment  and  removal,  146,  147 

qualification  and  tenure,  147 


INDBX.  751 

Masters — continued, 

substituted  for  certain  other  officers,  164,  432 

to  what  divisions  attached,  432 

senior  master  to  be  Queen's  Remembrancei^  148 

rank  and  seniority,  149 

duties  of,  in  genercd,  148 

duty  to  follow  appeals,  432 

to  control  Central  Office,  145 

to  prescribe  forms  for  Central  Office,  437 

practice  masters,  their  powers  and  duties,  435,  711 

taxing  masters,  435 

powers  at  chambers  in  Queen*s  Bench  Divisioni  401 

appeals  from,  to  judge,  403 

appeal  lies,  from  order  of,  as  to  costs,  60 

power  to  refer  matters  to  judge,  403 

compulsory  reference  to,  333,  339,  form  592 

Master  of  the  Bolls, 

appointed  as  heretofore,  3 

office  mav  be  abolished,  42 

an  ex-officio  judge  of  the  Court  of  Appeal,  97 

to  be  a  judge  of  the  Court  of  Appeal  only,  162^  163 

|>atronage  of,  147 

jurisdiction  transferred  to  High  Court,  9 

non-judicial  functions  remain  as  heretofore,  1 1 

Matrimonial  Causes.    See  Divorce  Court  and  Divorce  Division, 

Mayor's  Court, 

appeal  from,  57.    See  Inferior  Courts. 

Merger, 

amendment  of  law  as  to,  27 

Middlesex.    See  London  and  Middlesex  for  provisioiis  common  to  both, 
trial  to  1)6  in  Middlesex,  imless,  &a,  317 

Misdirection.    See  New  Trial 

Misjoinder  of  Parties, 

no  action  to  be  defeated  by,  234.    See  further,  Parties, 

Month, 

meaning  and  computation  of,  412 

Mortgage, 

redemption  and  foreclosure  assigned  to  Chanceiy  Diyision,  47 
mortgagor's  power  to  sue  in  his  own  name  for  trespass,  &c.,  27 

Motions, 

application  in  court  to  be  by  motion,  398 

procedure  regulating,  398—^00 

new  trial,  motion  for,  generally,  350 — 353 

judgment,  motion  for,  generally,  354 — 360 

appeals  to  be  by  notice  of  motion,  418.    See  Ajfpeal, 

** petitioner"  and  "plaintiff"  extended  to  applicant  by  motion,  93 
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MULTIFABIOUSNESS, 

objection  to  action  on  the  ground  of,  242 — ^246 

MULTIPUCITT  OF  PROOXEDINOS, 

to  be  avoided,  26 
in  inferior  courts,  89 

New  Assiqnhbnts, 
abolished,  256 

New  Trial, 

application  for,  how  made,  350 

when  case  tried  by  judge  alone,  351 

when  case  tried  with  jury,  361 

issues  sent  down  from  Chancery,  352 

trial  in  county  court,  352 

divorce  cases,  165 

probate  cases,  16,  362 

time  for  moving,  362 

service  of  order  for,  352,  353 

new  trial  as  to  part,  353 

as  to  one  defenaant,  352 

order  for  a  stay  of  proceedings,  353 

f«rm  of  rule  or  order  for,  350 

power  to  enter  iudgment  on  motion  for,  369 

Court  of  Appeal  may  order,  422 

Grounds  for  granting, 

misdirection,  113,  362 

improper  admission  on  rejection  of  evidence,  353 

stamp  ruling,  353 

verdict  against  evidence,  353 

Next  Friend, 

not  to  be  added  without  consent     See  further,  Infomt,  Husband 
and  Wift, 

Nisi  Prius. 

issue  of  commissions  of,  60 
record  of,  329 

Non-compliance, 
effect  of,  431 

Non-joinder.    See  Parties. 

Nonsuit, 

effect  of,  362 

new  trial  after,  351 

Not  Guilty  by  Statute,  257 

Notices, 

writing  generally  required  for,  411 

service  of,  when  no  appearance,  400.    See  also  Delivery. 

hours  for  serving,  414 
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Oaths, 

district  registran  may  administer,  66 

commisfdoners  to  take  oaths,  81, 82,  83 

*^  oath  "  includes  afiirmation  and  declaration,  93 

judges'  oaths,  98 

officers  to  administer  in  Central  Office,  435 

Offioerb, 

clerk  of  Council  of  Duchy  of  Lancaster,  76 

marshal  of  Admiralty  Division,  205 

in  lunacy,  salary  and  pensions  of,  149,  151 

registrar  in  Ecclesiastical  and  Admiralty  causes,  rank  and  tenure, 

101 
circuit  officers,  not  affected,  91 

attached  to  Lord  Chancellor  not  affected,  91.  And  see  Offices,  infra. 
Of  Suvreme  Court , 

definition  of,  445 

transfer  of  what,  to  Supreme  Court,  75,  76 

to  what  Divisions  attached,  432 

derk  of  Council  of  Duchy  of  Lancaster  not,  76 

duties  of  such  clerk,  by  whom  to  be  performed,  76 

saving  of  rights  of  officers  transfen^eu,  152 

rank,  status,  tenure,  salaries  and  pensions  of,  76,  77, 146, 149 — 
152, 153, 154,  169, 170  , 

doubts  as  to  status  of,  how  determined,  81,  152 

business,  how  distributed  amongst,  amalgsunation  and  concen- 
tration, 76,  145—147,  433—435 
See  Central  Office. 

Central  Office  under  control  of  what,  146 

duties  and  powers,  what  are,  and  how  altered,  76,  77,  83,  90, 
148,  164,  169,  432^437 

registrar  of  Probate,  Divorce,  and  Admiralty  Divisions,  juris- 
diction of,  401 

abolition  of  offices,  124, 148, 154—156.    See  Offices. 

enactments  referring  to  officers  abolished,  153 

officers'  duties  interchangeable,  124 

appointment  and  removal  of,  82 — 84,  146,  147,  150 

vticancy,  appointment,  when  not  filled,  75, 125,  139, 146, 147, 
170 

payments  out  of  fines  to  Queen's  Coroner,  abolished,  122 

compensation  for  prejudice  to  right  or  privilege,  152 

fees  payable  to,  provisions  as  to,  80,  81, 118,  152,  153 

officer  substitutecl,  how  determined,  153 

Acts  affecting,  to  what  extent  repealed,  153 — 161 

authority  over,  how  exercised,  83 

clerks  at  Central  Office,  classification,  148 

masters,  146,  149, 152,  169,  170.    See  Masters. 

district  registrars,  65,  66,  107,  108,  139,  166,  170,  174.    See 
District  Registrars. 

official  referees,  82.    See  Referees. 

solicitors,  87, 108,  171,  172.    See  Solicitors. 

chamber  clerks,  80, 126,  433 

commissioners  for  acknowledgment  of  oaths  of  married  women, 
172, 173 

K  K  8 
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Omc  ERS — eontinutd. 

Of  Supretne  Court— continued. 

commiasionen  to  take  oaths,  75,  81 — 83 

Kollfl  Court,  chief  and  other  clerks  and  officers,  164 

of  Common  Pleas  at  Lancaster  and  Durham,  duties,  powers^  and 

remuneration,  78,  79,  116—120 
power  to  make  rules  in  relation  to.  79,  116 — 120 
proper  officers'  definition  of,  how  aetermined,  444,  445 
appeals,  duty  of  following,  432 

registrar  in  Ecclesiastical  and  Admiralty  causes,  deemed  to  be, 
for  what  purposes,  100 
Personal;  oUtached  to  judge, 
judges'  marshal,  77 

secretaries,  clerks  and  other  officers,  76,  77,  79,  80 
how  appointed  and  removed,  79, 80,  83 
Siibordinate, 

appointment,  removal,  payment,  and  duties  of  persons  to  keep 
order,  and  clean,  &c..  Royal  Courts,  169, 171 

Offices, 

^*  high  judicial,"  definition  of,  140,  141 

of  £ord  Chancellor,  not  affected,  91 

of  Lord  Chief  Justice  of  England,  4,  40,  97,  172 

of  Chancellor  of  Duchy  of  Lancaster  not  affected,  91 

of  Chancellor  of  Exchequer,  how  affected,  91,  92 

of  Sheriffs,  appointment  to,  92,  168 

of  Lord  Treasurer,  92 

receipt  of  the  Exchequer,  92 

President  of  the  Court  of  Appeal,  98 

President  of  the  High  Court,  4,  96 

President  of  the  Probate,  Divorce,  and  Admiralty  Divisions,  143, 163, 

164,165 
Lords  Commissioners,  when  seal  in  commission,  92 
ex-officio  judges  of  the  Court  of  Appeal,  97,  163 
judges  of  the  Court  of  Appeal,  96,  97,  134,  135, 143, 162,  163.  See 

Court  of  Apveal, 
judges  of  the  High  Court,  3, 4, 11,  96,  99,  101.    See  High  CouH  and 

Judgee, 
Admiral^  judges  and  registrar,  6,  99 
judge  of  bankruptcy  Court,  101, 125 

vice-admiralty  judge  and  officers  of  Vice-admiralty  Courts,  140 
Master  of  the  Rolls,  162,  163 
l^ower  to  abolish,  41,  42 
abolished,  124, 148, 154,  155 
abolished  on  next  vacancy,  148,  155,  156 
enactments,  &c.,  referring  to  offices  abolished,  153 
office  substituted,  how  determined,  153 
vacancy,  appointment  suspended,  when  not  filled,  75,  125,  139,  146, 

147,  170 
fees  payable  to  officers,  provisions  as  to,  80,  81,  118, 152, 153 
Acts  affecting,  to  what  extent  repealed,  153 — 161 
central,  76, 145,  146, 147,  433—435.    See  Centml  Office. 
central,  when  open,  vacations,  439 — 442.    See  Offijcere,  sujmi. 
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Official  Fees, 

power  to  regukte  court-fees,  &c.,  116 — 120 
existing  fees  to  be  taken,  subject  to  alteration,  118 

Official  Referees, 

appointment  and  duties,  82 
See  further  Referees. 

Order, 

includes  **  rule,"  93 
may  be  enforced  as  judgment,  360 
sul)6tituted  for  writ  of  injunction,  398 
amendment  of  errors  and  slips  in,  362 
hours  for  serving,  414 

Order  in  Council, 

circuits,  power  to  regulate  by,  113 — 115 

divisions  of  High  Court,  altering  by,  42,  44 

vacations,  power  to  regulate  by,  37 

district  registries,  power  to  establish  by,  65 

order  establishing  district  registries,  687 

inferior  courts,  power  to  extend  enactments  as  to  appeals  from 

county  courts,  108 
power  to  confer  equity  and  Admiralty  jurisdiction  upon,  88 
parliament,  laying  bdfore,  116 

Oyer  and  Terminer, 

jurisdiction  under  commissions  of,  transferred  to  High  Court,  9 
issue  of  commissions  not  affected  till,  &c.,  90 
issue  of  commissions  under  the  Act,  39 
See  also  Assizes, 

Paper, 

for  printed  proceedings,  411 

Parliament, 

parliamentary  election  petitions,  iudges  for,  166,  167 
laying  Orders  in  Council  and  Rules  before  Parliament,  116 
See  also  House  of  Commons. 

Particulars, 

when  ordered,  254 
forms  of  orders,  580,  581 

Parties, 

PlaintiJ/s, 

who  may  be  joined  as  plaintiffs,  226.  227 

substitution  of  one  plaintiff  for  another,  228,  229 

addition  of  plaintiff  in  case  of  doubt,  228 

addition  of  plaintiff  generallv,  235,  236 

consent  when  plaintiff  addea,  235 

effect  of  misjoinder  or  non-joinder  of  plaintiff,  234,  235 

plaintiff  representing  a  class,  231,  232 

plaintiff  in  test  action,  394 

Slaintiff  in  counterclaim,  268 
eath,  marriage,  or  bankruptcy  of  plaintiff,  235,  385,  386 
assignment  of  interest,  pendente  lite,  386 
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Parties — continued. 
DefeiidantSy 

who  may  be  joined  as  defendants,  229 

defendants  not  all  interested  in  all  relief  sought,  229 

several  defendants  liable  on  one  contract,  230 

numerous  pirties  in  same  interest,  231 

misjoinder,  non-joinder,  and  adding  defendants,  234 — 236 

striking  out  after  defence  delivered,  236 

to  counterclaim,  238,  268,  269 

contribution  or  indemnity  from  co^efendant,  238,  240 
Third  Parties,    See  TJUrd  Parties, 
Particular  Cases, 

trustees,  executors,  and  administrators,  230 

married  women,  230,  231,  385,  388 

infants,  230,  388 

service  of  notice  on  infant  or  lunatic,  234 

partners,  232 

single  person  trading  as  firm,  232 

parties  to  probate  action,  234 

legatees,  &c.,  under  15  &  16  Vict,  c.  86,  233 

parties  to  administration  proceeding,  234 
Practice, 

applications  to  add,  strike  out,  or  substitute,  237 

amendment  of  writ  and  service,  237 

amendment  and  service  of  statement  of  claim,  237 

demurrer  for  want  of  parties,  236,  279 

pleas  in  abatement,  256 

application  to  add  parties  in  case  of  death,  &c.,  387 
See  also  Change  of  Parties, 

Partition, 

of  real  estate,  assigned  to  Chancery  Division,  47 

Partners, 

rules  as  to  proceedings,  by  or  against,  202,  203,  232 
See  ^rin. 

Patents, 

jurisdiction  of  Lord  Chancellor  as  to  grant  of  letters-patent,  11 

Patronage, 

in  Central  Office,  147 

Patmabter-Oeneral, 

power  to  make  rules  as  to,  115 

Sower  to  adjust  statutory  provisions  as  to,  115 
ealings  by,  with  money  or  securities  in  courty  123 

Payment  into  Court, 
In  saiisfactionj 

the  right  to  pay  into  court,  287,  288 

effect  of  pavmg  into  court,  288 

when  and  how  pleaded,  287 

how  paid  in,  288,  289 

payment  out,  289 

acceptance  in  satisfaction,  289,  290 
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Patment  into  Court — continued. 
In  other  cases, 

to  abide  event,  288 

by  debtor,  &c.,  sued  for  debt  assigned,  28 

sequestration,  &c,  to  enforce  order  for,  382 

statutory  provisions  as  to,  may  be  adapted  to  the  new  cooxts,  115 

Pensions.    See  Salaries  and  Pensions, 

Peb-centaoes, 

power  to  tix  fees  and  per-centages,  116 — 120 

Person, 

defined,  444 

Petition, 

"  plaintiff"  applicable  to  petitioner,  93 

"  petitioner  "  applicable  to  applicant  by  motion  or  summons,  93 

"  pleading  "  applicable  to  petition,  93 

exception  of  petitions  from  certain  rules  of  pleading,  259 

evidence  on  petitions,  343 

As  to  election  petitions,  see  Election  Petitions, 

Petty  Sessions, 

appeals  from,  how  heard,  55 

no  appeal  from  High  Court  without  leave,  55 

Plaintiff, 

definition  of,  93 

Pleading, 

defined,  93 
General  provisions^ 

abolition  of  old  rules,  248 

ordinary  pleadings,  and  costs  of  prolixity,  248 

set-off,  and  counterclaim,  249,  255,  263.     See  Set-off,  Counter- 
claim, 

contents  of  pleading,  252,  253 

signature  of  counsel,  252 

pleading  evidence,  matters  of  law,  Ac,  253 

Srinting,  253 
elivery  of  pleadings  between  the  parties,  253,  254,  413, 414 
extension  ot  time  by  consent,  414 

filing  in  lieu  of  delivery  in  case  of  non-appearance,  253,  254 
filing  in  district  registry,  261,  262 

delivery  of  copies  of  pleadings  to  make  up  record,  324,  361 
how  pleadings  should  be  marked  and  dated,  254 
not  to  be  debvered  in  Long  Vacation,  412 
statement  of  relief  sought,  254,  255 
distinct  claims  or  defences,  255.     See  also  Joinder  of  Causes 

of  Action, 
denial  of  representative  character,  &c.,  of  party,  256 
denial  of  interest  in  Probate  action,  256 
pleas  in  abatement  abolished,  256 
new  assi^ment  abolished,  256 
defence  in  action  ior  land,  257 
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Pleading — continued. 

General  ProvisioM — contimted, 

not  guilty  by  statute,  257 

admission  of  allegationa  not  denied,  258,  286,  360 

what  tacts  must  be  pleaded,  258 

inconsistent  pleadings,  259 

specific  denial,  259 

evasive  denial,  260 

scandalous  or  embarrassing  matter,  275 

contents  of  document*,  260 

denial  of  contract,  260 

Statute  of  Frauds,  260 

implied  contract,  261 

Statute  of  Limitations,  258 

malice,  fraud,  notice,  261 

burden  of  proof,  261 

statement  of  claim,  264 — 267.    See  Statement  of  Claim, 

defence,  267 — 270.     See  Defence,  Set-off^  and  (huvterdaim, 

reply,  248.    See  Reply. 

pleadings  subsequent  to  reply,  259,  273,  274 

demurrer,  278 — 282.    See  Demurrer, 

Forms,  488—540 

Preliminary  Act  in  Admiralty  action,  262 

effect  of  joining  issue,  259.    See  also  Joinder  of  Issue, 

dose  of  pleadings,  274,  286 

judgment  on  admissions,  359,  360 
Matters  arisiiig  pending  action, 

defence  to  claim,  263,  264 

defence  to  counterclaim,  263 

confession  of  defence,  and  costs,  263 
Anundm^ent^ 

(a)  by  party  pleading, 

general  power  to  Court  to  allow,  274,  276 

of  claim  without  leave,  276 

of  defence,  &c,  without  leave,  276 

disallowance  of  amendments  without  leave,  277 

pleading  to  amended  pleading,  277 

application  in  other  cases  for  leave  to  amend,  277 

failure  to  amend  after  order,  277 

reprint,  or  inserting  amendments,  277, 278 

marking,  and  delivery  of  amended  pleading,  278 

(5)  at  instance  of  opposite  party, 
striking  out  pleadings,  275,  276 
application  to  amend  or  strike  out,  277 
See  also  Amendment. 
Default  of  pleading, 

non-delivery  of  claim,  282,  283 

non-delivery  of  defence,  283 — 286 

non-delivery  of  reply  or  other  pleadings,  273,  274,  286 

issues  between  others  than  plaintiff  and  defendant^  286 

setting  aside  judgment  by  default,  286 

POSSBSSION, 

writ  of,  383,  384  ;  form,  565.    See  Land, 
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Powers,  Miscellaneous, 

powers  not  incident  to  jurisdiction  transferred  with  juriadiction,  7 
powers  incident  to  jurisdiction  transferred  with  jurisdiction,  11 

Practice.    See  also  Procedure. 

power  to  regulate  by  rules  of  Court,  109,  116 

saving  for  old,  when  not  inconsistent  with  new,  112 

effect  of  conflict  in  common  law  and  equity,  rules  of  practicCy  112 

Practice  Master,  435 

Prsuminart  Act, 

required  in  cases  of  damage  by  collision  at  sea,  262 

President, 

of  Division.    See  the  respective  divisions, 
of  Divisional  Court.    See  IHvisional  Court. 

Printing, 

requisites  generally,  411,  604 — 607 

pleadings,  when  to  be  printed,  253 

amendments  of  pleadings,  when,  277,  278 

affidavits  of  evidence  in  action,  deposition,  349,  604,  605 

officer  to  furnish  copy  deposition,  605 

footnote  of  everv  affidavit  filed,  606 

other  affidavits  b^  consent  or  order,  604 

affidavits,  how  printed,  343,  411 

evidence  in  appeals,  Court  of  Appeal,  426,  427 

cases  and  appendix  in  appeals.  House  of  Lords,  677,  678 

directions  for  binding  printed  cases,  appeals,  House  of  LordSy  684 

special  case,  307,  308,  605 

howprinted,  343,  411 

answer  to  interrogatories,  295 

judge's  discretion  to  dispense  with,  296 

furnishing  printed  copies,  605 

credit  for  amount  payable  for  printed  copies,  605 

office  copies,  606 

production  of  office  copy,  606 

application  for  and  furnishing  copies  where  not  printed,  606 

furnishing  copies  in  certain  ex  parte  cases,  606 

endorsement  on  copy,  solicitor  answerable,  607 

marking  folios,  607 

when  copy  not  furnished  on  request,  607 

expense  of  printing,  &c,  how  borne  and  allowed,  607,  617, 619 

Prtvt  Council, 

jurisdiction  in  Admiralty  and  Lunacy  Appeals  transferred  to  Court 
of  Appeal,  12 

Probate,  Court  of, 

consolidated  with  Supreme  Court,  9 

Judge  of,  High  Court,  and  President  of  Division,  40,  41 

jurisdiction  transferred  to  High  Court,  9 

exclusive  jurisdiction  of,  assigned  to  division,  49, 105, 193 

pending  business  of,  17 
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Fbobatb,  Court  of — continued. 

rules  of,  in  force  in  new  courts,  where  not  altered.  111 

power  of  making  rules,  to  whom  given.  111 

Buit  commenced  bj  citation  or  otherwise,  superseded  by  action,  175 

District  Registrar  of,  may  be  District  R^:istrar  of  High  Court,  65 

Pbobate  Division.  See  Probate^  Divorce,  and  AdmiraUy  Division  for 
provisions  not  peculiar  to  Probate  proceedings;  and  see  Divorce 
and  Admiralty  Division  for  matters  peculiar  to  Divorce  and  Ad- 
miralty, 

rules  of  Probate  Court  remain,  save  where  altered,  111 

business  disposed  of  by  single  judge,  53 

Divisional  Courts,  when,  55 

power  of  making  rules,  to  whom  given.  111 

when  cause  or  matter  assigned  to  may  be  heard  by  other  judge,  55 

action  substitutetl  for  citation,  &c,  175 

parties  in  Probate  actions,  234 

Probate  actions  include  what  proceedings,  444 

writ,  place  of  issue  of,  191, 192 

indorsement  on  writ,  188 

forms  of  indorsement,  470 

affidavit  verifying  indorsement,  195 

appearance,  notice  by  central  office,  how  given,  210 

seivice  of,  out  of  jurisdiction,  209 

substituted  service,  201 

form  of  order  for,  584 

intervening,  214 

default  of  appearance,  219 

pleading  to  oe  according  to  new  rules,  248 

denial  by  plaintiff  of  defendant's  interest,  256 

time  for  delivering  statement  of  claim,  266 

foiin  of  affidavit  of  scripts,  481 

proof  in  solemn  form,  notice  requiring,  270 

default  in  filing  and  delivering  defence  and  demurrer,  285 

Ee^trar,  jurisdiction  of,  401 

assignment  to  judge  on  transfer  of  action  to,  393 

officers  attached  to  shall  follow  appeals  from,  432 

what  officers  transferred  to  central  office,  78 

form  of  pleadings  in  interest  suit,  623 

form  of  pleadings  for  will  in  solemn  form,  531 

Pbobate,  Divorce,  and  Admiraltt  Divihonb, 
consolidated  with  Hish  Court  jurisdiction,  2,  3 
for  Admiralty  proceedings.    See  AdmiraUy  Division  and  AdmiraUy 

Court, 
for  divorce.    See  Divorce  Division  and  Divorce  Court. 
for  probate.    See  Probate  Division  and  Probate  Court, 
president,  judges  of,  40,  163 
judges  of  High  Court,  3 

any  iudge  may  hear  cause  or  matter  assigned  to,  when,  55 
single  judge  to  dispose  of  business,  53 
Divisional  Courts,  where,  55 

Admiralty  jurisdiction  to  be  exercised  by  whom,  54,  55 
judge  hereafter  appointed  may  be  required  to  go  circuit,  101 
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Probate,  Divorce,  and  Admiralty  Divisions — continued. 
business  assigned  to,  49,  105, 193 
business  not  to  be  assigned  to,  105 
rules  of,  remain  when  not  altered.  111,  443 
president  or  judge,  power  of,  to  make  rules.  111 
existing  officers  attached  to,  432 
registrars,  jurisdiction  of,  401 
assignment  to  judge  on  transfer  of  action  to,  393 
acts  of  Parliament  relating  to  former  Courts,  how  construed,  74 
substituted  service,  201 
lower  scale  of  costs  applicable  to  proceedings  in,  608 

Procedure, 

power  to  regulate  by  rules  of  Court,  109,  115 

saving  for  old,  where  not  incon.<dstent  with  new,  112 

effect  of  conflict  between  common  law  and  equity  rules,  36,  112 

criminal  procedure  generally  unaltered.  111,  112,  443 

matters  excepted  from  the  rules  of  Court,  443 

non-compliance  with  the  rules,  431 

distinguished  from  substantive  law,  36 

Proctors, 

made  solicitors  of  the  Supreme  Court,  87,  88 
See  Solicitors, 

Production  op  Documents, 

for  inspection,  &c.    See  IHacovery, 
district  registry,  may  be  in,  68 

Prohibition, 

cause  in  High  Court  or  Court  of  Appeal  not  to  be  restrained  by,  22 
application  of  certain  rules  to,  444 
injunction,  when  substituted  for,  30 

Promissory  Notes.     See  Bills  of  Exchange, 

Proper  Officer, 

interpretation  of,  444 

Property, 

interim  onler  for  preservation  of,  394,  395 

defendant  abroad,  but  action  as  to  property  within  the  jurisdiction, 
207 
See  also  Land, 

Prothonotaries,  78,  79.    See  Officers. 

Quarter  Sessions, 

appeals  from,  how  heard,  55,  56 

no  appeal  from  High  Court  without  leave,  55 

Queen's  Bench,  Court  of, 

Chief  Justice  of,  see  Chief  Justice  of  England, 

consolidated  with  Supreme  Court,  2 

puisne  judges,  made  judges  of  Division  and  of  the  High  Court,  3, 40 

jurisdiction  transferred  to  High  Court,  9 
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Queen's  Bench,  Court  of— continued, 
pending  business  transferred  to,  17,  48 
exclusive  jurisdiction  of,  assigned  to  DivLuoiif  48 
procedure  in,  saved,  except  wnere  altered,  112 

Queen's  Bench  Division, 
constitution  of,  3 

mer^rer  into,  of  Common  Pleas  and  Exchequer  Divisions,  41 — 16 
pi'esident  and  first  members  of,  40  ;  and  see  Lord  Chief  Justice  of 

England, 
judges  of  Common  Pleas  and  Exchequer  transferred  to,  43 
jurisdiction  and  business  assigned  to,  9,  48 

Divisional  Courts  for  business  of,  136, 137;  and  see  Divitwnal  Courts, 
Divisional  Courts  for  superior  court  appeals,  55,  431 
duty  of  judges  of,  to  form  Divisional  Courts,  53 
what  proceedings  in,  excepted  from  rules,  443.  444 
no  ap]>eal  in  registration  and  election  cases,  when,  167 
no  api>eal  from  jud^ent  in  criminal  cause  or  matter,  58,  59 
iippeal  from,  when  it  lies,  14, 15 
procedure  on  Croi^ni  side  and  in  criminal  causes  or  matters,  how  far 

altered,  59,  112,  443,  444 
prerogative  mandamus,  appeal  from  order,  16 
existing  ofiicero  attached  to,  432 
duty  of  officers  of,  to  follow  appeals  from,  432 
notice  of  trial  for  actions  in,  321,  322 

Queen's  Remembrancer, 

attached  to  the  Supreme  Court,  77,  435 

Questions  op  Law, 

special  case  by  consent  or  by  order,  306 — 308.    See  Special  Cam, 
demurrer,  278 — 282.     See  Demurrer, 
in  criminal  causes,  58 

Questions  op  Fact.    See  Trial 
without  pleadings,  306 

Quo  Warranto,  444 

Real  Estate, 

Chancerv  Division,  certain  proceedings  as  to  real  estate  asaigned  to, 

47 
amendments  of  law  as  to,  26 — 28 
See  also  Land, 

Receiver, 

enactment  as  to,  29 

general  note  on,  33,  34 

mdorsement  of  claim  for,  how  far  required,  183, 184 

interlocntorv  order  for,  29,  397 

ex  parte  application  for,  34,  396 

Record, 

record  department  of  Central  Office,  434,  437 
nisi  priuB  record  abolished,  329 
how  made  up,  325,  328,  329 
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Record — continued. 

withdrawing,  271,  272 

Master  of  toe  Rolls,  his  powers  as  to  records,  11 

clerks  of  records  and  wnts,  145, 434 

entryr  of  judgment,  328 

district  registry,  records  in,  66 

abolished  courts,  their  books,  papers,  &c,  90 

inferior  Courts  of,  enactments  as  to  County  Court  appeals  may  be 

extended  to  other,  89 
superior  Courts  of,  High  Court  and  Court  of  Appeal  are,  9,  12 

Rbctipication, 

of  instruments,  assigned  to  Chancery  Division,  47 
power  of  other  divisions  as  to,  10 

Referees, 

official  referees,  and  their  tenure,  salary,  and  travelling  expenses,  82 

special  referees  and  their  remuneration,  63 

reference  for  inquiry  and  report,  63 

reference  of  issues  for  trial,  and  compulsory  reference,  63,  64 

referees  to  be  officers  of  the  court,  64 

effect  of  findings  or  report,  64 

enforcement  of  report,  63 

control  of  Court  over  referee,  65,  341 

no  power  to  commit,  341 

has  powers  of  judge  at  trial,  340 

trials  and  proceedings  before,  339 — 341.    See  Trial. 

tribunal  of,  not  a  public  Court,  340 

time  of  sittings,  442 

See  also  Arbitratum. 

Registrar, 

of  Probate,  Divorce,  and  Admiralty  Division,  acting  as  judge  at 
chambers,  401 

Ecclesiastical  and  Admiralty  registrar,  99,  100 

district  registrars.     See  District  Registries. 
See  also  Officers. 
Reuef, 

equitable  relief  to  plaintiff  as  in  Chancery,  18 

equitable  defence  to  be  allowed  as  in  Chancery,  19,  20 

common  law  rights,  recognition  of,  24 

defendant,  power  to  give  relief  as  in  independent  suit  to,  20.    See 
further  Countercldim  and  Tliird  Party. 

all  remedies  to  be  granted  and  multiplicity  of  suits  avoided,  25,  26 

parties  need  not  all  be  interested  in,  229,  230.    See  also  Parties. 

indorsement  on  writ  of  relief  claimed,  187 

statement  of  claim  and  counterclaim,  specifying  relief  in,  254 

execution  for  the  various  kinds  of  relief.     See  Execution, 

conflicting  claims,  relief  against     See  Interpleader. 

RbmedT.    See  Rdief. 

Remttting  a  Case, 
to  referee,  341 
to  district  registrar,  312 

As  to  transfer,  see  Transfer^  d:c. 
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IIbmovino  Proceedihos, 

to  or  from  district  registry.    See  District  Regitiry. 
to  another  division  or  judge.    Sea  DivinonM  and  Ckamcerif 
See  also  Tranafer. 

Bexbwal  ot  Writ, 

of  summons,  199,  200 
of  execution,  367,  368 

BsPLT  (in  Pleading), 

general  rules  as  to,  248 — 260.    See  Pleading. 
joining  issue  or  otherwise,  259 
time  for  delivering,  273,  413,  414 
effect  of  non-delivery,  273,  286 
new  assignment,  abolished,  256 
defence  to  counterclaim,  263 
new  claims  in,  disallowed,  259 
counterclaim  to  counterclaim,  252 
pleadings  subsequent  to,  273,  274, 286 

BEPRESBNTATiyB, 

action  by  or  a^inst,  on  behalf  of  estate,  230 

writ  by  or  agamst,  is  to  show  character,  187,  183,  473 

denial  of  representative  character,  256 

representative  actions,  231,  232 

test  actions,  394 

BESERViNa  Points,  &c., 
at  jury  trial,  327,  328 
in  criminal  proceedings,  58.    See  Oravm  Cages  Reserved. 

Bbvenue  Proceedings, 

aflsiffned  to  Exchequer  Division,  48 

Exchequer  merged  in  Queen's  Bench  Division,  42 

excepted  in  general  from  rules,  443, 444 

Bbvibing  Barristers, 

Orders  in  Council  as  to  circuits,  their  effect  as  to,  114,  115 

Bolls,  Master  of  the.    See  Master  of  the  BoUs, 

BoTAL  Courts  op  Justice, 
title,  153 
subordinate  officers^  169, 171 

Bulbs  op  Court, 

general  note  on,  110,  111 

rule  of  Court  includes  "form,"  93 

power  to  make,  before  commencement  of  Acts,  108 

general  power  to  regulate  practice,  procedure,  and  costs  by,  100, 110 

other  subjects  regulated  by,  110, 115 

constitution  of  rule  committee,  169 

power  to  bind  the  Crown  by,  110 

Probate,  Admiralty  and  Divorce  rules,  111 

miscellaneous  Acta^  not  specifying  authority  to  make  xnles^  151 
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Rules  of  Court — eontinuecL 

under  the  Officers  Act,  147, 161 
laying  before  Parliament,  116 
effect  of  non-compliance  with,  431 

SaLABIES  and  PENSIONSy 

judges',  7,  8, 
officers*,  149y  150 

Sale, 

under  will  or  settlement,  398 

order  for  sale  of  perishable  goods,  395,  396 

Sample, 

order  for  taking,  396 

Scandalous  Matter, 

striking  out  £rom  pleadings,  275 
from  interrogatories,  293,  294 

Schedule  Hules, 

power  to  alter,  110 
effect  of  non-compliance  with^  431 
See  BtbUs  of  Court 

Seal, 

of  central  office,  435 
of  district  registry,  66 
great  seal.    See  Chancellor. 

Searches  in  Central  Office,  436 

Secretaries.    See  Officers, 

Security  for  Costs, 
High  Courts 

general  rules,  410,  411 

by  married  woman,  230,  231 

bond  for,  411 
Court  ofAyfeaXy 

when  and  how  given,  427,  429 
House  of  Lords  J 

roles  as  to,  676,  680,  681 

Sequestration, 

writ  of,  363,  382  ;  form,  567 

ecclesiastical  property,  writ  against,  371 ;  form,  564 

Serjeant-at-law, 

judge  of  High  Court  or  Court  of  Appeal  not  required  to  be,  5 

Service, 

address  for,  189—191 

of  writ  of  summons,  200 — 206.     See  also  Writ, 

of  counterclaim  including  new  parties,  269 

of  notice  of  claim  to  relief  over,  209 

hours  for,  414 
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Sbi-off, 

how  and  when  pleaded,  249,  255 
distinguished  from  counterclaim,  70,  252 
effect  on  costs  generally,  408 

effect  on  plaintiflTs  costs  imder  County  Courts  Act,  70 
gives  right  to  defend  imder  0.  XIV.,  224 
against  assignee  of  chose  in  action,  28 
judgment  for  balance,  270 
See  also  Counterclaim. 

ScTTiKa  Aside, 

irregular  proceedings,  431 

judgment  Dy  default  generaUy,  286.    See  Default, 

nonsuit,  362 

ex  parte  verdict,  &c.,  326 

judgment  wrongly  entered  at  trials  356 — 358 

irregular  execution,  364 

Shs&iffs, 

appointment  of,  92,  168 
interpleader  by,  182 

Shewtng  Cause, 

ride  to  shew  cause  exceptional,  398 
motion  for  new  trial,  350 
See  Motions, 

Ship, 

contributory  negligence  in  collisions  between  ships,  34 
arrest  of,  196,  205 

See  further  Admiralty  IHvinon, 

Shorthand  Notes, 

costs  of  in  High  Court,  409 

costs  of  in  Court  of  Appeal,  423 

as  evidence,  423,  426 

discovery  of,  taken  in  former  action,  299 

SmaLB  Judge,  136.    See  Judge, 

Sittings, 

generally,  26—63,  437—442 

time  of,  36,  37,  437 

terms  abolished,  36 

subject  to  rules,  power  to  sit  at  any  time,  36,  37 

vacations,  37,  38 

rules  as  to  sittings,  437,  444 

place  of,  38,  39 

assizes.    See  Assizes. 

Slander, 

costs  when  plaintiff  recovers  only  40f .,  406 

Solicitors^ 

all  attorneys  or  proctors  to  be  called,  87 

admission,  rights,  privil^es,  obligationB  of,  officexB  of  Supreme 
Court,  87,  88 
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Solicitors — continued. 

juiifidiction  of  High  Court  and  Court  of  Appeal  over,  87 
Btiiking  off  rolls,  88 

registrar  of  attorneys  called  registrar  of  solicitors,  88 
power  in  what  judges  to  adopt  enactments,  Ac,  relating  to,  88, 172 
care  and  custody  of  roll  of,  172 
writ  to  be  indorsed  with  address,  &c.,  189,  190 
writ  when  issued  out  of  District  Registry,  191 
declaration  by  solicitor  whether  writ  issued  by  him,  198 
declaration  as  to  names,  &c.,  of  plaintiffs  suin^  as  firm,  199 
undertaking  of,  to  appear  dispenses  with  service  of  writ,  200 
undertaking  to  appear  and  not  appearing,  214 
service  upon,  of  omer  for  discovery  or  inspection,  303 
attachment  against,  for  neglecting  to  give  notice  of  order  for  dis- 
covery, 303 
service  on,  of  motion  for  attachment  of  party,  371 
lien  of,  effect  of  garnishee  order  upon,  375 
process  for  writ  of  execution  to  be  signed  by,  365 
writ  of  execution  indorsed  by,  &c.,  365,  366 
communications  from,  when  privileged,  299 

Special  Case, 

how  stated  and  effect,  306 

by  consent,  306 

by  order,  307 

printing,  307 

persons  under  disability,  307 

entry  for  argument,  307 

judgment  on,  308 

appeal  from  judgment  on,  14 

in  Crown  side  and  Revenue  proceedings,  308,  443 

may  be  Btate<1  by  arbitrator,  334 

ma^  be  stated  by  referee,  341 

in  interpleader,  180,  182 

Specially  Indorsed  Writ  (0.  III.  r.  6), 

indorsement  in  the  particulars  of  liquidated  demand,  188 

forms,  472 

stay  on  payment  of  sum  claimed  and  costs,  189 

de&ult  of  appearance  to,  216,  217 

application  for  judgment  on  (0.  XIV.),  222,  223 

shewing  cause  against  application,  223,  224 

conditional  leave  to  defend,  222,  225 

defence  as  to  part,  224 

defence  by  one  of  several  defendants,  224,  225 

notice  referring  to,  in  lieu  of  statement  of  claim,  266 

demurrer  to,  266,  267 

in  action  to  enforce  a  trust,  188 

default  in  delivery  of  defence,  288 

Specific  Performance  of  Contracts, 

for  sale  or  lease  of  land,  assigned  to  Chancery  Division,  47 

Stamps, 

fee  stamps,  651—672.    See  Fees, 

new  trial  for  wrong  ruling  as  to  stamp,  353 
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Staknariis, 

l^arden's  jariBdiction  transferred  to  Court  of  Appeal,  12 

Statement  of  Claih, 

general  rules  as  to,  248 — 260.    See  Pieadings, 
uty  to  deliver,  248,  264,  265 
dispensed  with  by  defendant,  248,  264 
time  for  delivering,  264,  265 
time  in  Probate  and  Admiralty  cases,  266 
in  short  causes,  265 
extension  of  time  by  consent,  414 
notice  in  lieu  of,  where  writ  specially  indorsed,  266 
demurring  to,  in  such  case,  266 
claim  of  relief  in,  254 

contents  in  general,  248 — 260.    See  Pleadingt. 
marking  phu^  of  trial  in,  317 
amendment  in  ceneral,  273 — 278 
amendment  and  service  when  parties  added,  237 

Statekent  of  Defence.    See  Defence. 

Statute, 

pleading  not  guilty  b]r,  257 

repeal  of  enactments  inconsistent  with  the  Acts,  125 
application  of  former  enactments,  74.    See  also  Abolisked  CourtM, 
attorneys,  enactments  as  to,  may  be  adapted  to  solicitors,  87,  88 
service  of  process  upon  corporations  and  bodies,  application  of 
statutes  as  to,  203,  204 

Statute  of  Frauds, 
how  pleaded,  260 

Statute  of  Limitations, 
how  pleaded,  258 

Statutory  Declaration, 
"oath"  includes,  93 

Stat  of  Proceedings, 
in  general,  22 — 24 

where  injunction  might  have  been  or  has  been  obtained,  22,  23 
debt  and  costs  indorsed,  stay  on  payment  of,  189 
solicitor's  name  used  without  autnority,  stay  when,  198 
where  there  is  an  agreement  to  refer,  335 
appeal  from  district  registrars,  314 
appeal  from  master,  314 
appeal  to  Court  of  Appeal,  430 
appeal  to  House  of  Ix)rds,  430 
general  power  to  stay  execution,  367 

Stock, 

defendant  abroad,  but  ha\4ng  stock  or  other  property  within  the 

jurisdiction,  207 
charcing  order  on,  377,  380 
distnngas  on,  380—384,  707 
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SiUANaEB.    See  Third  Party. 

Sdbp(exa, 

Central  Office  rules  as  to,  707 

witnesses'  atteudance  before  referee  enforced  by,  340 

for  costs,  383 

Substituted  Service, 

of  writ  of  summons,  201 
affidavit  for  leave  for,  206 

SUMMOXS, 

writ  of!    See  Writ  of  Summons. 

cliambers,  applications  at,  to  1)e  by  summons.    See  Chambers. 
form,  preparation,  and  issue  of  summons,  404,  577 
rules  as  to  summonses,  404,  405 

*'  pleading"  interpretation  of,  as  including  summons,  93 
exception  of,  from  certain  rules  of  pleading,  259 
"plamtiff "  or  "  petitioner,"  interpretation  ot^  as  including  applicant 
by,  93 

SupRSME  Court, 

constitution  and  judges,  2 

division  into  High  Court  and  Court  of  Appeal,  3 

rules  to  be  made  by,  109, 110.    See  Rules, 

council  of  judges  of,  74 

officers  of.    See  Officers. 

solicitors  of,  108,  109 

documents,  &c.,  of  abolished  courts  transferred  to,  90 

Surrey, 

Onlers  in  Council  as  to  Surrey  business,  power  to  make,  114, 115 
revising  barristers  for,  114, 115 

Taxation  op  Costs, 

taxing  mastcra,  number,  how  selected,  vacations,  435 

appeal  from  oraer  to  review  in  criminal  cases,  59 

pnnting  documents,  411,  604,  607.    See  Printing, 

costs  of  proving  document,  304 

party  when  not  allowed  to  charge  written  copy,  605 

solicitor  making  default  in  furnishing  written  copy,  607 

by  whom  expense  of  printing,  &c.,  to  be  borne,  607 

lower  scale  and  higher  scale,  610 — 626 

lower  scale,  when  allowed,  607 — 609 

higher  scale,  when  allowed,  607 — 610 

allowance  for  instructions  and  drawing  affidavits,  &c,  to  include 

what,  626 
when  fees  for  delivery  of  pleadings,  services,  and  notices  not 

allowed,  626 
when  fees  for  perusals  not  to  apply,  626 
length  of  folio,  627,  638 
certificate  for  counsel  at  chambers,  628 

inspection  of,  or  notice  for,  documents,  when  allowance  for,  028 
tender  of  costs  on  service  of  petition,  &c.,  discretion,  628 

L   Ti 
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Taxation  of  Cosfts^andinued, 

discretion  of  judge,  master,  and  taxing  master,  disallowaDee,  mme- 

cessary  proceedings^  628, 629 
note  by  chief  clerk  ol  disaJlowance,  629,  630 
prolix   pleadings,    improper  interiogatorieei   improper  mstter  in 

attidavite,  248,  292,  343 
unnecessary  appearance  in  Court  or  at  Chambers,  630 
costs  of  applications  for  extension  of  time,  630 
allowance  lor  work  and  labour  and  expenses  in  lieu  of  instnctboi} 

when,  625 
fees  allowed  for  drawing  documents  to  include  copy,  when,  625 
discretionary  further  allowance,  instructions  to  sue  or  defcodjwioi 

625 
discretionary  allowance,  swearing  affidavits,  when,  625, 626 
proper  mode  of,  upon  discontinuance,  273 
discretion  as  to  cnarges  and  expenses  for  procoiing  endenee  im 

attendance  of  witnesses,  626 
discretion,  special  allowances,  countiy  agency  conespondenee,  (S8 
discretion  or  judge  or  master  at  Chambers  as  to  higher  remosO' 

tion,  626,  627 
discretion  of  judge,  costs,  abortive  attendance  at  chamhen^  *» 

^mishee  summonses,  627 
discretion  as  to  consulting  counsel,  &c.,  one  fee  for  all  affidm^ 

627 
copies  of  or  extracts  from  documents  in  possession  of  iimw 

party,  628 
set  ofif  costs,  right  to,  discretion  to  delay  aUowanoe  of,  &c,  6S9 
discretion  of  taxing  officer,  costs  of  parties  attcanding  taxatioD,  631 
discretion  when  neglect  to  bring  or  tax  costs  prejudices  any  wier 

party,  631 
costs  between  party  and  party,  631 
work  and  labour  not  specially  provided  for,  631 
application  of  former  rules,  oraers,  and  practice,  631, 632 
discretion,  taxing  master,  how  to  be  exercised,  632 
taxing  master  mav  disallow  all  costs,  632 
retainers  and  refreshers  in  Admiralty,  Chancery,  and  Cohdvi 

Law  Divisions,  632 
costs  of  third  counsel,  632 

shorthand  notes,  632  ^      , 

negligence  of  solicitor,  not  competent  to  enter  into  qnestiotf  ^ 

on  taxation,  632 
mortgagee's  costs,  632 
apportionment  of  costs,  632 
of  country  solicitor  attending  appeal,  632 
objection  to  taxation,  application  to  review  taxation,  632»  ^    . 
review  of  taxation  by  taxing  master,  further   evidencej  stioog 

ground  and  reasons,  633 
certificate  or  allocator,  how  far  conclusive,  633 
review  of  taxation  by  judge,  principle,  633 
evidence  before  judge  on  review,  633 
in  district  registry,  when,  312, 313, 633, 634 
fees  and  per-centa^  636—672.    See  Fees  in  Supretne  Gwft 
no  subpoena,  nor  without  leave  sequestration  for  costs,  363 
form  of  t,  fa.  for  costs,  560 
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Tazatiok  of  Costs — continued. 

costs  of  printing  evidence  on  appeal,  tinless  ordered,  how  borne, 

427 
taxing  masters,  number  and  how  selected,  power  to  take  oaths  and 

affidavits,  435 
stamps  to  be  used  upon,  661 

Tenant  tor  Life, 

waste  by,  26  ^ 

Terms, 

abolition  of,  36 

Test  Actions,  394 

Testing  Writs, 
generally,  186 
concurrent  writs,  197 

Third  Pabtt  {froughi  in  hy  notice), 

power  to  aetermine  questions  a^inst,  237 

whether  relief  can  be  given  against,  238 

Avho  may  be  brought  in  as,  238,  239 

discretion  in  Court  to  bring  in,  239 

brin^g  in  fourth  party,  239 

application  to  brin^  in,  239,  240 

notice  to,  and  service  of  notice,  240,  241 

notice  to,  when  out  of  the  jurisdiction,  209 

Court  may  direct  notice  to  be  given,  241 

appearance  by,  or  default,  240,  241 

directions  by  Court  as  to,  240,  242 

discovery  of  documents  from,  242 

deliveiy  of  defence  by,  242 

costs,  240, 407 

indemnity  on  contribution  from  co-defendant,  240, 241 

cannot  counterclaim,  251 

defendant  to  counterclaim,  251.    See  Counterclaim. 

Time, 

computation  of,  412 

enlargement  or  abridgment  of  time  in  general,  413,  414 

enlargement  of  time  to  appeal,  427 

enlargement  hj  consent  of  time  to  plead,  414 

effect  of  vacations  and  holidays,  412 

acceleration  of  trial  in  Admiralty  action,  414 

hours  for  service  of  notices,  orders,  &c.,  414 

stipulations  in  contracts  as  to  time,  29 

terms  used  as  a  measure  of  time,  36 

Title, 

defendant  need  not  produce  for  inspection  document  of  title,  298, 300 
defence  to  action  for  land  need  not  shew  title  tmless,  &c.,  257 

Tort, 

transferring  action  of  tort  to  County  Court,  72 
costs  when  plaintiff  recovers  only  ;6'10,  68,  69 
what  actions  are  founded  on,  69 
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Transfer  op  Causes, 
In  the  High  Court, 

from  one  di\i6iou  to  another  by  Lord  Cliancellor,  388, 389 
from  one  Chancery  judge  to  another  by  Lord  Chancellor,  388, 

389 
by  Court,  when  action  commenced  in  wTong  division,  389, 

390 
from  one  Chancery  judge  to  another  for  trial,  390, 391 
from  one  division  to  another  by  order,  witli  consent  of  presi- 
dent, 391, 392 
after  winding-up  or  administration  orrler,  392 
assignment  to  particular  Chancery  or  Probate  judge,  393 
to  or  from  district  registry,  314, 315.    See  District  Regiitry. 
In  other  cases, 

to  county  court,  71, 72 

from  inferior  court  when  counterclaim,  &c,  beyond  jurisdic- 
tion, 89 
See  District  Registry. 

Transfer  of  Judges.    See  Divisions^  dx. 

Treasury, 

interpretation  of,  93 

powers  as  to  fees  116 — 119 

assent  of,  to  appointments  in  centml  office,  170 

Trespass, 

injunction  against,  31 
mortgagor  suing  for,  27 

Trial, 

place  of  trial,  317,  321, 330, 331 

modes  of  trial  in  general,  317 — 319 

notice  of  trial  by  plaintiif,  319, 320 

choice  of  mode  hy  plaintiff,  319 

notice  of  trial  ancL  choice  of  mode  by  defendant,  320 

application  to  dismiss  by  defendant,  320 

change  of  mode  of  trial,  321 

of  difi'erent  questions  in  different  modes,  321, 330, 331 

of  issues  directed  by  Chancery  Division,  331 

order  of  trial  of  questions,  321 

form,  length,  and  time  for  giving  notice  of  trial,  321, 322,  349 

operation  of  notice  of  trial,  322, 323 

countermand  of  notice,  323 

entry  for  trial,  322, 323, 324 

cause  lists  in  London  and  Middlesex,  324 

two  copies  of  pleadings  to  officer  of  court,  325 

non-appearance  of  plaintiff,  325, 326 

non-appef^ance  of  defenduit,  325 

setting  aside  verdict  or  judgment  by  default,  326 

adjournment  of  trial,  326 

adjournment  for  consideration,  327 

judgment  at  or  after  trial,  327, 328 

entiy  of  findings,  directions  as  to  judgment  and  certificates,  328 
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TBlAL—eonttnued, 

certificate  of  judgment,  328,  329.    See  also  JudgmenL 
new  trial.     See  New  Trial 
Tt-ial  with  Assessors, 

rules  as  to.  317,  330 

referee  and  assessors,  332 
Trial  at  Bar, 

may  be  ordered,  321 
Trial  by  Judge  alone^ 

by  consent,  31,9,  320 

by  order,  329 

appeal  from  judgment,  15, 16 

motion  for  new  trial,  350,  351 

evidence  by  affidavit,  342,  347 
Trial  ^  Judge  and  Jury, 

juiT  law  saved,  112 

right  to  a  jury,  319,  320,  329,  330 

of  issues  by  oraer  of  Clumcerv  Division,  331 

direction  to  jury,  113.    See  also  New  TriaL 

entry  of  judgment  on  the  findings,  321,  328 

evidence  to  be  oral,  112,  342 

certifying  for  costs,  70,  71 

costs  of  special  jury,  328 

in  interpleader,  182 

when  appeal  on  motion  for  new  trial  appropriate,  351,  352 
IVial  bu  Referee^ 

only  of  issues,  not  of  action,  64,  333,  339 

place  of  trial  and  view  by  lefeiee,  332 

sitting  with  assessors,  332 

continuous  sittings,  3i32,  340 

evidence,  witnesses,  and  procedure,  340 

entry  of  judgment  and  discoveiy,  340,  341 

powers  of  releree,  340,  311 

power  to  remit  case  to  referee,  341 

power  to  vary  referee's  report,  341 
See  also  Referee — Arbitration, 
Trial  in  County  Court. 

of  action  m  High  Court,  71,  72 

control  over  costs,  406 

Trust, 

execution  of,  assigned  to  Chancery  Division,  47 

parties  to  actions  for  execution  of,  233 

action  by  or  against  trustee  on  behalf  of  trust,  230 

limitation  as  to  express  trusts,  26 

piiyment  into  Court  under  Trustee  Belief  Acts,  28 

special  indorsement  for  liquidated  claim  on,  188 


Urgency, 

hearing  in  vacation  of  urgent  cases,  38,  442 
vacation  judges'  power  to  act  at  other  times,  442 
general  power  to  shorten  time  for  proceedingi<,  413 
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Vaoatiovs 

generally^  437—442 

abolition  of  tenns,  36 

regolation  of  vacation  by  Order  in  Council,  37 

regulation  of  vacation  b^  rules  of  Court,  37 

uigent  business  in  vacation,  38,  442 

continuous  sittings  in  London,  39 

appointed  vacations,  439,  440 

dajTs  of  commencement  and  conclusion,  440 

hours  and  days  when  offices  of  Supreme  Court  open,  440,  441 

vacation  judges  and  their  sittings,  441, 442 

sittings  of  official  referees,  442 

pleadings  not  to  be  delivered  in  long  vacation,  412 

Vendors  and  Purorasbbs  of  Land, 

specific  performance  between,  assigned  to  Chancery  Division,  47 

Vbnub, 

abolition  of  local  venue  in  actions.  317 

Order  in  Council  as  to  circuits,  sc.,  may  regulate  venue,  civil  or 
criminal,  114.    See  Astizet. 

Verdict^ 

motion  for  new  trial  after,  350,  351 

setting  aside  verdict  obtained  in  absence  of  opponent,  326 

Visitor, 

chanceUor*8  jurisdiction  as,  11 

lunacy,  abolition  of  secretary  to  visitors  in,  124 


Ward.    Sbe  Infant. 

Warrant  of  Arrest, 
in  Admiralty,  106,  205 

Waste, 

equitable  to  be  deemed  also  legal  waste,  27 
ii\junction  against,  29 

Westminster.    See  Middluex, 

Wife.    See  Htuband  and  Wife. 

Winding-up, 

administration  of  assets  as  in  bankruptcy,  102—101 

time  for  appeal  in,  42d 

transfer  oi  action,  when  order  for  made,  392 

Winter  Assizes  Acts,  696«-700 

Witness, 

oral  examination  of,  in  trials  by  jury  specially  preserved,  112,  342 
to  be  in  general  examined  in  open  Court,  342 
cross-examination  of  deponents,  &c.,  348 
admissibility  of  depositions,  &c.,  342,  346 
attendance  of,  before  referee,  340 
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dating  and  testing  of  writs  in  general,  186 
execution,  writs  ot    See  Executwn, 
ini^uiry,  writ  of,  218,  284,  285 
of  injunction  abolished,  398.    See  Injunetion, 
of  prerogative  mandamus,  15,  443, 444 
of  prohibition,  444 

Writ  of  Summons,  183—205 

action  to  be  conunenced  by,  183 

form  and  contents,  and  costs  of  undue  prolixity,  184, 185,  447 — 459 

in  action  to  recover  land,  184 

writs  for  Fier>'ice  abroad,  185,  452 

in  Admiralty  action,  186, 458 

date  and  teiste  of,  186 

amendment,  237,  278 

Indorsement  of  Claim, 

nature  and  requisites,  183, 186 

amendment,  187 

form.  187,  4G2-468 

parties  in  representative  capacity,  187, 473 

Frobate  actions,  188 

special  indorsements,  188,  189.    See  Specially  indorni  fFrit. 

action  for  account,  189 
Address, 

of  plaintiff  and  soHoitor,  189, 190 

pUdntiff  in  person,  190 

London  and  district  writs,  190,  191 
Issue, 

place  of  issue,  191 — 193 

ohoice  of  division,  193, 194 

choice  of  judge  in  Chancery  Division,  194 

preparation  of  writ,  194 

sealing  and  issue,  195 

filing  copy  and  notices,  195 

in  rebate  and  Admiralty  cases,  195,  196 

disclosure  by  solicitor  of  authority  to  issue,  198 

disclosure  of  names  of  partners,  when  issued  by  firm,  199 

concurrent  writs,  197, 198 
EeneuxUt 

currency  of  writ,  199 

renewal,  199 

effect  of  renewal,  200 
oervKC, 

undertaking  by  solicitor  to  accept,  200 

personal  service,  201 

nours  for  service,  414 

substituted  service,  201 

affidavit  for  leave  for  substituted,  206 

on  husband  and  wife,  202 

on  infant  or  lunatic,  202 

on  partners,  or  apparent  firm,  202,  203 

or  coiporation,  or  societv,  &c,  203,  204 

in  action  to  recover  land,  vacant  possession,  204, 205 
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Writ  of  SoiiMOKa— eonh'nti^. 
Service  -oontinued, 

in  Admiralty  actions  in  lem,  205 
on  cai^,  or  custodian,  206 
indorsement  of  service,  206 
parties  subsequently  added,  235,  237 
Service  out  of  juriidiction» 

in  what  cases  allowed,  207,  208 

mode  of  service,  208 

notices  to  third  parties,  209 

in  Probate  actions,  209 

ajffidavit  for  leave,  20i) 

time  for  appearance,  210 

notice  in  ueu  of  writ,  when  to  be  served,  210 
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Acts  of  Parliament. — Public  amd  Local  Acts  from  an 
early  date,  mav  be  had  of  the  Publishers  of  this 
Catalogue,  who  have  also  on  sale  the  largest  collection 
of  Private  Acts,  relating  to  Estates,  Enclosures, 
Ba/Uways,  Roads,  Ac,  Jkc, 

ACTION  AT  LAW.— Foulkes'  Elementary  View^  of  the 

Proceedings   in   an  Action.— Founded  on  "Smith's 

.Aonov  AT  Law."    By  W.  D.  L  ¥0\TLKK8,  Esq.,  BarriBter-at- 

Law.    Second  Edition.    ISmo.    1879.  10«.  6<2. 

*'  A  r»%^r%ntk\  by  the  study  of  which  ho  (Che  student)  may  easily  acquire  a  genera 
Imowledge  of  the  mode  of  procedure  In  the  Yarlous  stages  of  an  action  ^  the  sevora 
dlTialons  of  the  High  Ck>urt"— Xa»  Tmimi. 
PeeL—Vide  "  Chancery." 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
By  SAMUEL  PRENTICE,  Esq.,  one  of  Her  Majeety'a  ConnseL 
Second  Edition.    Boyall2ma    1880.  12$, 

ADMIRALTY.— Pritchard's  Admiralty  Digest.—  Second 
Edition.  By  B.  A  PBITCHABD,  D.CX.,  Baniiter-at-Law, 
and  W.  T.  PBITCHABD.  With  Notes  of  CaMs  from  French 
Maritime  Law.  By  ALOEBNON  JONES,  Ayooat  k  la  Conr 
Imp^riale  de  Paria.    2  Tola.    Boyal  8yo.    1865.  32 

Roscoe's  Treatise  on  the  Jurisdiction  and 
Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  there- 
from, with  a  chapter  on  the  Admiralty  Juris- 
diction of  the  Inferior  and  the  Vice- Admiralty 
Courts.  With  an  Appendix  oontaining  Statutes,  Rnlee  as  to 
Fees  and  Costa,  Forms,  Precedents  of  Pleacungs  and  Bills  of  Costs. 
By  EDWARD  STANLEY  BOSCOE,  E^,  Banister-atLaw. 
Second  Edition.  Reyiaed  and  Enlarged.  Demy  8ya  1882.  II.  it, 
**  Mr.  Roscoe  has  performed  his  tssk  well,  supplying  in  the  most  convenient  shapo 

a  f'**^  digest  of  the  law  and  practice  of  the  AdmiTalty  Courts.** 

ADVOCACY.— Harris'  Hints  on  Advocacy.  Conduct  of 
Cases  Civil  and  CriminaL  Classes  of  Witnesses  and  sanfeetions  for 
CrosB-Examining  them,  &c,  &c.  By  RICHARD  HARRIS,  Barrister. 
at.Law,  of  the  Middle  Temple  and  Midland  Circuit.  Sixth  Edition 
(Further  Revised  and  Enlarged.)    Royal  12mo.    1882.  7$.  fkL 

"  Fun  of  good  sense  and  Just  observation.    A  very  complete  Maniuu  of  the  Advo- 

cata's  art  in  Trial  by  Jury."— SoUeiton'  JounuU. 

%*  A  Catalosfue  of  Modem  Law  Worh,  ReporU,  dx.,  price  6d.  poet  free. 
(Na  22.]  A 


8  8TSVEN8  AMD  SOKB*  IiAW  PUBIJCATION& 

AGENCY —Petgrave's  Principal  and  Agent.— A  Haaiul 

of  the  Imw  ci  Principal  and  Agent.    Bf  X.  C.  FKTQSJLYB, 

Mkitoc    ISiBO.    1867.  7t.  6d. 

Russell's  Treatise  on  Mercantile  Agency.— Seoood 

SdiftiaD.    aro.    1878.  lis. 

AORKMLTURM.  LAW.-*AacUson'8  Practical  Guide  to 
the  Agricultural  Holdings  (England)  Act,  1878 
<88  k  Zi  Tk;  &  92X  aiid  TiMft^  tkevra.  oCiwiiqr  «he  AlteKyions 
In  the  Law,  Ac.   BjAIiBEBT  ADDISON,  SoUcitar.    12iim.   187e. 

ya,  2s.  6d. 
Cooke*s  Treatise  on  the  Law^  and  Practice  of 
Agricultural  Tenancie8.—New  edition,  in  g;rant  pert 
rewritten  wttheqieml  reference  to  XTnezhanfted  Impnnrementi,witfa 
Modern  FatiH  nd  Precedents.  By  6.  PRIOR  GOLDNET,  of 
the  Wertem  Cizvoit,  and  W.  RUSSBLL  GRIFFITHS,  LL.JBL, 
of  the  Midland  CSrcoit,  Beiristen-at-Lnw.  [Nearijf  revcfjr). 

Dixon's  Farni.--Pi&  ••Farm.'* 

ARBITRATION.— Russell's  Treatise  on  the  Duty  and 
Po'w^er  of  an  Arbitrator,  and  the  Lmsv^  of 
Submissions  and  A^w^ards:  with  an  Appendix  of 
Foaoi,  and  of  the  Sfeatntea  relatbg  to  Axhttntian.  By  FRANCIS 
RUSSELL,  B«t»  MJL,  BaaMoP-nfr-Lnw.  Fifth  BditioQ.  Rojal 
8to.    1878.  U16j. 

ARTICLED  CLERKS.— Butlin's  Ne^w  and  Complete 
Examination  Guide  and  Introduction  to  the 
La^^ ;  for  the  nae  of  Articled  Clark%  cnmpriiiwg  ComMi  of  Read- 
ing for  the  Preliminary  and  Intiiiinmlialii  Ezaminationa  and  for 
Hononrt,  or  a  Pn«  at  the  Final,  with  Statute,  Caae»  and  JadioatniQ 
(*nme)Tahlai,  Seto  of  Kramfnatinn  Pkpen,  Ac,  tc  By  JOHN 
FRANCIS  BUTLIN.  Solicitor,  Aa    8to.     1877.  I8t. 

''Insiniplyinff  law  rtadentB  with  maUaeUm  for  pranaring  themMlTas  Car  exani- 

latiiiii.  lu-.  But&n,  we  think,  has  diatuioed  all  oompettian."— 1«»  Hmml 

Rubinstein  and  AA^ard's  Articled  Clerks'  Hand- 
book.—Bcdng  a  ConeiM  and  Practical  CMde  to  all  the  Steps 
TTiiiiiwiaijr  for  Entering  into  ArtJclea  of  Cleriohip,  paMmg  the 
FftvHiiiiiiaiy,  Ihtermediate,  Final,  and  Hononrs  FiTaminaiitmii^  ob- 
tadning  Admiarion  and  Certificate  to  Pknctiae,  with  Notee  of  Gaaes 
affecting  Artided  Clerica,  Snggeations  aa  to  Mode  of  Reading  and 
Books  to  be  read  dining  Artidfin,  and  an  Appendix  oontaioing  the 
qnestiona  naked  at  the  recent  Preliminary,  Intennediate,  final, 
and  Honoon  ExaminationB.  Third  Edition.  By  J.  &  RUBIN* 
STEIN  and  &  WARD,  Solidton.    12mo. '  1881.  4<. 

••Me  arUdad  dwktlMiaklka  withoetlt'-Iev  fllMi. 
**  Ve  thMc  it  ooaili  aalhlaff  which  Uco^i  to  caatata.'^—Jow  Jomrml 
**  Will  terroaaaaimplo  and  practical  gaide  to  all  the  steps  neoewazy  for  entering 
into  articka  of  deriohip  to  aolicitan,  for  paaaing  the  aerenl  fframlTiatinnai  and  for 
proeuring  admiaBlon  on  the  BoUL"— law  Timm. 

ARTICLES  OF  ASSOCIATION.— Palmer.— F«fe'*CoaTeynndn^." 
ATTORNEYS.— Cordery.—FtWe  ''SoIkatonL" 

PuUing's  Law^  of  Attorneys,  General  and  Special, 
Atiameys-at-Law,  Solicitor*,  Notaries,  IVoctora,  Conveymoen, 
Scmeneis,  Land  Agents,  Honae  Agenta,  tc,  and  the  Offices  and 
Appointments  uBoally  hdd  by  than,  Ac  By  ALKXANPKR 
PULLING,  Seijeant-afe-Law.    Third  Edition.    8to.    1882.       18a. 

Smith.— Tbe  Lawyer  and  his  Profession. — A 
Series  of  Letters  to  a  Solidtor  oomniflnoing  Bnriness.  By  J. 
ORTON  SMITH.    12mo.    I860.  4m. 

*«*  AU  9iandard Law  WifrkinnhtpiiMStodfimUmeaffmmd 


119,  CHANOEBY  LANB»  LONDON,  W.O. 


ASSETS,   ADMINISTRATION  OF Eddis'    Principles   of 

the  Administration  of  Assets  in  Payment  of 

D  ebts.    By  ABTHUR  SHELLY  EDDIS,  one  of  Her  Majerty'a 

CoimseL    Demy  8va     1880.  6f. 

'*The  subject  is  one -of  oonaidenble  teiportance,  taxd  we  have  no  doabt  that  the 

author's  treatment  of  it  will  assist  students  and  others  in  acquiring  the  elementary 

principles  of  this  head  of  equity  jurisprudence.    The  cases  are  brought  down  to  the 

Iireseni  time."— law  Titna. 

AVERAGE.— Hopkins'  Hand-Book  on  Average.— Thiid 

Edition.     8to.    1868.  18«. 

Lowndes'  Law  of  General  Average.— EngUih  and 

Foreign.     Thiid  Edition.     By  BIGHAKD  LOWNDES,  Author 

of '*  The  Admiralty  Law  of  CoIlinoDB  at  Sea."  Koyal8T0.  1878.  21c 

BALLOT.— FitzGerald's  Ballot  Act.— With  an  Intboduohon. 
Forming  a  Guide  to  the  Prooeduze  at  Parliamentary  ttnd  Municipal 
Elections.  Second  Edition.  Enlarsedf  and  containingUie  Munioipd 
Elections  Act,  1875,  and  the  Paruamentary  Elections  (Retummg 
Officers)  Act,  1875.  By  GERALD  A  B.  FITZGERALD,  M.  A,  of 
Lincoln's  Inn,  Esq.,  Banister-at-Law.  Fcap.  Svo.  1876.  5«.  dd. 
Anaeftd  guide  to  sH  ooueemed  la  FsrUamentaiy  sml  If  imMpsl  BeetloiM.''— Io» 


^  We  should  atroagly  sdTlse  any  person  oonnsetsd  with  eleeti<nis,  wbethsr  acting  as 
esodidate,  agent,  or  in  say  other  ei^Mwity,  to  beosne  poeeeeied  of  tUs  msnnsl." 

BANKING.— Walker's  Treatise  on  Banking  La^w^.    In* 

duding  the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 

references  to  Bome  American  Cases,  and  full  Index.  By  J.  DOUGLAS 

WALKER,  Esq.,  Barrister-at-Law.    Demy  8vo.    1877.  14«. 

'^Fsnons  who  ere  interested  in  banking  law  msy  be  gnlded  out  of  nsny  a  difficnlty 

by  eoasalting  Mr.  Walker's  ▼olnme.*— Zaw  TImm. 

BANKRUPTCY.— Bedford's  Final  Examination  Guide 

to  Bankruptcy.— Third  Edition.    12mo.    1877.  6f. 

Haynes.— Fidtf  '<  Leading  Cases.'' 

Pitt-Lewis.— 7»ds  -County Courts.^ 

Scott's  Costs  in  Bankruptcy.— Ftde'*  Costs.*' 

Smith's  Manual  of  Bankruptcy.— A  Msnual  relating 

to  Bcmkruptcy,  Insolyency,  and  Imprisonment  for  Debt ;  compiiring 

the  New  Statute  Law  verbathn,  in  a  consolidated  and  readable  form. 

With  the  Rules,  a  Copkxis  Index,  and  a  Supplement  of  DedsionB. 

By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.    12ma    1873.  10s. 

*«*  The  Supplement  may  be  had  separately,  net,  Ss.  6tL 

Williams'  Law  and   Practice  in  Bankruptcy: 

oompxising  the  Banknq>toy  Act,  the  Debtors  Act,  and  the  Bankruptcy 

Repeal  and  Insolvent  Court  Act  of  1869,  and  the  Rules  and  Forms 

madeunder  those  Acts.  Second  Edition.  By  ROLAND  VAUOHAN 

WILLIAMS,  of  Linoohi's  Inn,  Esq.,  and  WALTER  VAUGHAN 

WILLIAMS,  of  the  Inner  Temple,  Esq.,  assisted  by  f^LiNOiB 

Hallstt  Habdoastlk,  of  the  Inner  Temple,  Esq.,  Barristers-at- 

Law.    8vo.    1876.  11,  St, 

**  It  would  be  diffloolt  tospeakln  terms  of  imdoe  praise  of  the  preeent  work.** 

BARi  GUIDE  TO  THE.— Shearwood.— 7i(2e  '^Examination  Guides." 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law 

of  Bills  Qf  Exchange,  Promissory  Notes,  and 

Cheques.    By  M.  J>,  GHALMEBS,  of  the  Inner  Temple,  Esq., 

Banister-at-Law.    Second  Edition.    I>emy8vo.     1881.  IBs. 

**  In  ite  preeent  fonn  this  work  contains  a  very  complete  dlgeet  of  the  eubjecte 

to  which  it  relates."— 7Ae  law  Tima,  BepL  17, 1«81. 

"  AS  a  bsDdy  hook  of  refereoee  on  a  dUBenlt  eqd  Importaat  branoh  of  the  law,  it  is 
oiost  yalnsble,  snd  It  is  perftetly  plain  that  no  pataie  baTO  been  spared  to  render  it 
complete  in  every  respect.    The  index  is  oopioiu  snd  well  srrangtd.  "^Saturdap  Rtvku. 

*«*  AU  Btandard  Law  Wifrki  mrehepi  in  8Mt^  tn  Umcaif  mid  Mar  Hndings* 

▲  2 


tSTEVKMB  AND  SONS'  IiAW  FUBLICATIONa. 


BiUS  OF  EXCHANGE. 

uhitty  on  Bills  of  Exchange  and  Promissory 
Notes*  MTith  references  to  the  law  of  Scotland, 
France  and  America^—Elemth  Editiaii.  By  JOHN  A. 
ia7BSELLi,Biq^IJLa,oMoCHflr  Mftjerty'iCoaiMelyaiid  Judge 
of  CooBftT  ComtL    DeoDj  8m    1878.  IL  St. 

Eddis'  Rule  of  Ex  parte  '^Varing.  By  A.  C.  EDBIS, 
KA.,ofIiiieQlii'sI]m,BaRi8ter<«t.Law.   PostSvo.  IS76.  Na,2*.6d. 

BILLS  OF  LADINC— Leggett*s  Treatise  on  the  L^aat  of 
Bills  of  Lading;  oompriang  the  TMioas  legal  incidentB 
•ttachiog  to  the  Bin  of  Leding ;  the  le«;al  effecto  of  eadi  of  the 
Cltamm  and  StipnlatioDs ;  and  the  Bights  and  LiabOitiea  of  Con- 
mgoan,  Concigneea,  Indoneea,  and  Vendeei,  under  the  Bill  of 
LadiDg.  With  ao  Appendix,  oontaming  Fonns  of  Bilk  of  Lading; 
dncfly  naed  In  the  United  Kingdom,  Continental,  MeditetnuieaiL. 
Trana- Atlantic,  African,  An«tic,  Colonial,  Weat  Indian,  and  other 
important  tndea.  By  EUGENE  LEGGETT,  Solicitor  and  Nntaiy 
Pnhlic.    Demy  8to.    1880.  IL  It. 

BILLS  OF  SALE^-Cavanagh.— FK2e  *«  Money  Secoritiea." 

Millar's  Treatise  on  Bills  of  Sale.— With  an  A|ipendix 
eoafeyning  the  Acta  for  the  B^gifltntiott  of  BiOa  of  Sale,  Ptacedentu, 
*&  (being  the  Fourth  EditioQ  of  Millar  and  Collier's  Treatiae  on 
BOla  of  Sale).  By  F.  C.  J.  MILLAB,  one  of  Her  Majestr's 
Cooanl,  Eaq.,  Bamaterat-Law.    ]2mo.    1877.  IS*. 

BURIAL  AND  OTHER  CHURCH  FEES— Dodd's  BuHal  and 
other  Church  Fees  and  the  Burial  Act,  1880. 
—With  Notes.  By  J.  THEODOBE  POBP,  MJL,  Baniater-at- 
L*w,  of  liineohi'a  Inn.    Boyal  12ma    1881.  4j. 

CARRIERS* — BroMrne  on  Carriers.— A  Treatiae  on  the  Law  of 
Ganien  ol  Gooda  and  Pamimgeia  by  Land  and  Water.  With 
Bsfaencea  to  the  most  recent  American  Decislooa.  By  J.  H. 
BALFOUB  BBOWNS,  of  the  Middle  Temple,  Eaq.,  Banirter-at. 
Ij«ir,B«giatrartothe  BaJhrayGommiaBkm.   8to.  1873.  18«. 

CHANCERY,  emi  Fide  "  EQUITY/' 

DanielPs  Chancery  Practice.— The  Prsctice  of  the 
Chanoeiy  Division  of  the  High  Court  of  Jnstioe  and  on  af^ieal 
therefrom,  bemg  the  Sixth  Edition  of  Daniell's  Chanceij  Fnctk»^ 
with  alteratioBs  and  additions,  and  references  to  a  oompani««R 
Volume  of  Forms.  By  Lw  FIELD,  E.  C.  DUNN,  and  T.  BIBTOX, 
assisted  by  W.  H.  VrJOHX,  Barristen-at-Law.  In  2  mb.  Vcl.  I. 
{tcHk  TabU  ofCataand  a»  Index),  demy  8Ta     1882.  2L  2s. 

V  yoLILintkeprets. 

Danieirs  Forms  and  Precedents  of  Proceed^ 
ings  in  the  Chancery  Division  of  the  HigH 
Court  of  Justice  and  on  Appeal  therefronn  ; 
with  DisaertatianB  and  Notea,  f  onniag  n  complete  guide  to  the  prac* 
tice  ol  the  Chaneeiy  DiTisiott  of  the  High  Coort  and  of  the  Coorte 


of  AppeaL    Bong  the  Third  Edition  of  "Danien^a  Chanoeiy  F 

gy^yiTJiTAM    HENBT   UPJOHN,  Esq.,  Student  and  Uolt 

Sdwlar  of  Gimy's  Inn,  Ac:    Demy8Ta    1879.  SI  2*. 

**  Mr.  Upjohn  has  fluied  the  votameof  Ghaneary  Ibnaatothe  place  tt  held  bcfftjatt 

the  veeent  €hM^ei>  as  a  trasfeworthy  and  coanplste  enl  lection  of  pnoadenta.    It  laas 

an  Uia  old  nartbi :  nothiiig  ia  omittfid  as  too  trivial  or  cotninonriare ;  the  aoUdtov^^ 

tads  how  to  indone  a  hriaf  ,  and  how,  when  naoeaaaiy,  to  Are  notloe  of 

Jewu/. 


and  the  index  to  the  fonaa  ia  full  fnd  peiapicnoua."— < 

•«  It  win  he  as  oaeful  a  work  to  prartitJoneia  at  Weatndnater  aa  it  wiU  be  to 
In  Unooln'a  Inn.*'~Iev  ttmm, 

%»  AUt/tmuiwrdLmm  W^HttmnhtftmSJoet^mUntiuVmidotkirhmdim^^ 
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CHANCERY.-0>»»««wrf.  ^         ..  _,        _ 

Haynes*   Chancery  Ppactice.—The  Practice  of 

the  Chancery  Division  of  the  High  Court  of 

Justice  and  on  Appeal  thereft»om.--By  JOHN  F 

HAYNES,  LL.D.    Demy  8va     1879.  iLbs. 

"  Kliitenrtls  for  enabling  the  practitioner  himself  to  obtain  the  information  ho  may 

require  are  placed  before  him  m  a  convenient  and  accemible  fonn«    The  arrangemeiit 

of  the  work  appears  to  be  good. ' — Lav  Magatine  and  Hetiete, 

Morgan's  Chancery  Acts  and  Orders.— The StotutM, 
General  Orders,  and  Bules  of  Court  relating  to  the  Practice^ 
Pleading,  and  Jmiadictioa  of  the  Supreme  Conrt  of  Judicature, 
particularly  with  reference  to  the  Chancery  Division,  and  the 
Actions  assigned  thereto.  With  copious  NotesL  Fifth  Edition. 
Adapted  to  Uie  new  Practice  by  GEORGE  OSBORNE  MORGAN, 
MP.,  one  of  Her  Majesty's  Counsel,  and  CHALONER  W.  CHUTE, 
Barrister-at-Law.    Deniy  Sto.     1876.  1/.  lOt. 

"  This  edition  of  Mr.  Morgan's  treatise  must,  we  beUeye,  be  the  most  popular  with 
the  profession." — Law  TivuM. 

Moraan  and  Davey's  Chancery  Costs.— Fufe  "Costs,* 

Peers  Chancery  Actions.— A  Concise  Treatise 

on  the  Practice  and  Procedure  in  Chancery 

Act!  O n  8. — Second  Edition.    Including  the  Practice  in  Chambers. 

By  SYDNEY  PEEL,  of  the  Middle  Temple,  Esq.,  Barrister-at- 

Law.     Demy  Svo.    1881.  8«.  6d. 

"  Mr.  Peel's  little  work  gives  a  yery  commendable  sketch  of  the  modem  practice 

of  the  Chancery  Pirision.    In  clearness  and  method  he  rather  adyances  before  than 

lii^^  behind  the  average  of  his  compeers ;  although,  from  its  limited  scope,  t^e  book 

is  more  likely  to  bo  useful  to,  or  rather  to  be  used  by,  the  shident  than  the  practi- 

tioner.    It  contains  some  chapters  upon  Proceedings  at  Chambers  and  on  Further 

Consideration,  which  are  likely  to  be  valuable  from  the  extreme  paudt?  of  all  printed 

information  upon  these  subjects ;  and  it  is  enriched  with  a  very  fuU  list  of  cases 

bearing  upon  the  practice  of  the  Chancery  Division,  giving  references  to  all  iho 

Reports.**— Xat9  Journal^  June  4th,  1881. 

'*  The  book  will  give  to  the  student  a  good  general  view  of  the  effect  on  chancery 
practice  of  the  Judicature  Acta  and  Ordors." — Solicitort'  Journal^  August  6th,  1881. 

CHANCERY  PALATINE  OF  LANCASTER^Snow  and  Win- 
stanley's  Chancery  Practice.— The  Statutes,  ConsoU- 
dftted  and  General  Orders  and  Boles  of  Court  relating  to  the  Practioe, 
Pleading  and  Jurisdiction  of  the  Court  of  Chancery,  of  the  County 
Palatine  of  Lancaster.  With  Copious  Notes  of  all  practice  cases  to 
the  end  of  the  year  1879,  Time  Table  and  Tables  of  Costs  and  Forms. 
By  THOMAS  SNOW,  M.A.,  and  HEKBERT  WINSTANLBY, 
Esqrs.,  Barristers-at-Law.    Royal  Svo.     1880.  1^.  lOt. 

CIVIL  LAW.--Bowyer*s  Commentaries  on  the  Modern 
'     Civil  Law.—Royal  8vo.    1848.  18«. 

Bowyer*s  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— Royal  8yo.    1874.  6«. 

Cumin's  Manual  of  Civil  Law,  containing  a  Tnmslaiion 
<rf,  and  Commentary  on,  the  Fragments  of  the,  XIL  Tables,  and 
the  Institutes  of  Justinian ;  the  Text  of  the  Institutes  of  Grains  and 
Justinian  arranged  in  parsJlel  columns  ;  and  the  Text  of  the  Frag- 
ments of  ITlpian,  ^.  By  P.  CUMIN,  M.A.,  Bairister-at-Law. 
Second  Edition.    Medium  8vo.    1865.  18f. 

COLLISIONS.— Lowndes' Admiralty  Law  of  Collisions 
at  Sea.— Sto.    1867.  7«.  M. 

Marsden  on  Maritime  Collision.— A  Treatise  on  the 
Law  of  Collidons  at  Sea.  With  an  Appendix  containing  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  Regulations 
(of  1863  and  1880)  for  preventing  Collisions  at  Sea ;  and  local  Rules 
for  the  same  purpose  in  force  in  the  Thames,  the  Mersey,  and  else- 
where. By  REGINALD  G.  MARSDEN,  Esq.,  Barrister-at-Iiaw. 
Demy  8vo.    1880.  12«. 

*^  A  U  standard  Lav  Worig  are  kept  in  Stock,  in  law  calf  and  othir  bindings. 
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COLONML  LAW.— Clark's  Summary  of  Colonial  La^ve 

Oil  THE  LAWS  OF  ENCLAND. — Broom  and 
Hadley's  Connmentaries  on  the  L.a'ws  of  Eng- 
land. Bj  HEBBXBT  BBOOM,  LL.I>^  Md  SDWABD  A. 
HADLEY,  MA,  i!Mi'1wi  Hi  Lwr>    4  voli.    Siro.     1869.     (iV^ 

LAW. — Goirand*s  French  Code  of  Com- 
merce and  most  usual  Commercial  Law^ 
With  ft  Thenreckal  sad  P^aelical  CbmmeutMy,  and  »  Con^iendiiim 
c^  the  joiktml  orgBasEaiiim  and  of  the  comae  of  prooednre  before 
tbe  TnbvBAb  of  Conerce;  together  with  the  text  of  tbe  law; 
the  nr^t  reoeart  ili  firinm  of  the  Coarta,  aad  a  f^ummij  of  French 
jviksai  tenaa.  Bj  LEOPOLD  GOIBAKD,  licenci^  e&  droit, 
la  1  ToL  •^5'>pp.).    DenrSTo.    1880.  2L  2s. 

Levi.—  VuU  "  Inieraatioaal  Law.** 

LAW^— Arehbold's  Practice  of  the  Queen's 
Bench,  Common  Pleas  and  Exchequer  Divi- 
sions of  the  High  Court  of  Justice  in  Actions, 
etc.,  in  which  they  have  a  common  jurisdic- 
tion.—Thirteenth  Editiott.     Bj  SAMUEL  PBENTICE,  Eaq.» 
one  of  Her  Majeaty'e  ConnaeL    2  ti^    Deny  8ro.     1879.     S/.  Sil 
Archibald's  Country  Solicitor's  Practice;  a 
Handbook    of  the   Practice    in    the  Queen's 
Bench  Division  of  the  High  Court  of  Justice; 
with  Statutes  aad  Fot^    By  W.  f  .  A.  ABCHIBALD,  fiM|., 
BtoiMter-ai-Law,  Author  of  "Fonw  of  Smnmoi»ei  and  Oidan^ 
witii  Notes  for  UM  at  Judges' Chamben."  Bo]raI12ino.    188L  1/.  5i: 
**  We  w  Tdrh  mi«t&k«!n  if  it  does  not  beeome  as  widely  used  among  the  proleaaion 
ae  the  best  JcE.<:«-n  editi  ns  (if  the  JodicetuTB  Acts.     .    .     .    In  erery  place  in  whidi 
we  hare  tested,  the  w<  ^rk  we  find  it  thoroogfaly  tnutworlhj.   .    .    .    Ita  airaaseiBeat 
lA  excellent,  and  altn^ther  it  is  likdy  moTigh  to  become  a  popular  adUciton' handy- 
Uynk."—  The  7aMt.  January  7, 1  V<2. 

'*  We  hare  do  doubt  that  it  will  meet  with  dne  imoiedatkni  at  the  bands  of  both 
Londtm  aad  Couutry  aoliciton."— 71(  Lom  Mvftuimtt  February,  188S. 

*'  The  anth&r  is  to  be  Tery  mxuii  rrnnpHmcnted  on  this  most  carefol  and  oompre- 
henaiTe  manital  .  .  .  Admirably  arranged  and  indexed."— ^art«rrfay  Jfencv, 
DeeemberS,  isSL 

"Tbe conuaeDtaryiaeiUemelywen written  .  .  .  Hr.  Arddbald has aueeeeded 
in  ptodncxng  a  useful  and  weD-amaged  book."— So'iotor'c  JcuthoI, 

Bail's  Short  Digest  of  the  Common  La^w;  being 
the  Prindplea  of  Tarta  and  Contracta.  Chiefly  founded  upon  tha 
woihs  of  Addiaon,  with  DliutnitiTa  Cmm,  for  &e  tue  of  StndentL 
By  W.  EDMX7ND  BALL,  LLuB.,  late  "Holt  Scholar  "  of  Giay'B 
Inn,  Banvter-at-Law  and  Midland  Circait.  DemySvo.  1880.  l&u 
**  Tbe  prindpies  of  the  law  are  Tery  dearly  and  oondaely  stated. '— J 

Bullen  and  Leake.— Ftcfe*' Pleading." 
Chitty.— Ficfe  "Fonnn"  Foulkes.— F«le  '^  Action.' 

Fisher.— Vide  *•  Digeata."       Prentice.— Vide  •'Action.' 
Shirley.— Fu2e  ''Lading  Caaea." 

Smith's  Manual  of  Common  Lavir.— ForFkaetition«n 
aad  StodentiL  Compriaing  the  fandamental  pfinciplea  and  the  poi&ta 
moat  naoally  ooconing  in  dally  Uf e  and  praetioe.  By  JOSIAH  W. 
SMITH,  B.C.L.,  Q.C.    Ninth  Edition.    12ma    1880.  lia. 

COMMONS  AND  INCLOSURE8.— Chambers'  Digest  of  the 
Lainr  relating  to  Commons  and  Open  Spaces. 
indndiDg  Fnblic  Parka  and  Becrealion  Groonda,  with  Tarioda  officuu 
doeomenta ;  precedents  of  hy-lawa  %nd  ngolationa.  The  Statutes  In 
fan  and  brief  notes  of  leading  caaea.  Bj  6E0RGB  F.  CHAK- 
BEBS,  Eaa.,  BaRister-afe-Law.    Impeonal  8to.    1877.  fk.  OcL 

%*  AU  gttmda^  Lum  Work$  mtb^  in  Stoat^  ta  laweaXfanddkerlindin^ 


ft 
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COMPANY  LAW.— Palmer.— Fide  "Conveyancing." 

Palmer's  Shareholders*  and  Directors*  Legal 
Companion. — ^A  M>hti»1  of  werj-dmylMW  and  Practice  for 
Fkomotrn,  Shareholders,  Duecton,  SeovetarieB,  Crediton  and  Solid- 
ton  of  Companies,  under  the  Companies'  Acts,  1862  to  1880. 
Third  Edition.  With  an  Appendix  on  the  Conveision  of  Business 
Concerns  into  Private  Companies.  Bj  F.  B.  PALMER,  Esq.,  Bar- 
zister-at-Law,  Author  of  "Company  Precedents.'*     12mo.      1882. 

Net,  2t.  del. 

Palmer's  Private  Companies,  their  rormation  and 
Advantages ;  or,  How  to  Convert  your  Business  into  a  Private 
Company,  and  the  benefit  of  so  doing.  With  Notes  on  "Sing^ 
Ship  Companies.'*  Third  Edition.  By  F.  B.  PALME R^  Esq.,  Ba0» 
rister-at-Law.  Author  of  "  Company  Precedents."  12mo.  1881.  Net^Zt, 

Thring.— Ftdc  "  Joint  Stocks." 

CONTINGENT  REMAINDERS.- An  Epitome  of  Fearne  on 
Contingent  Remainders  and  Executory  De- 
vises,   ^tended  for  the  Use  of  Students    By  W.  M.  C.    Post 

8vo.    1878.  ^^ 

*  The  student  will  find  a  psmssl  of  thi«  epitome  of  great  Tslae  to  him."— low  Jttmml 

CONSTITUTIONAL  LAW.— Haynes.— Ftde  "  Leading  Caws." 

CONTRACTS.— Addison  on  Contracts.— Being  a  Treatise  on. 
the  Law  of  Contracts.  Eighth  Edition.  By  HORACE  SMITH, 
Esq.,  Barrifiter-at-Law,  Becorder  of  Lincohi,  Author  of  ''  A  Treatise 
on  lie  Law  of  Negligence,"  &a,  &c.  {In  preparation,) 

Fry. Vide  "  Specific  Perfonnance." 

Leake  on  Contracts.— An  Elementary  Digest  of  the  Law 
of  Contracts  (being  a  new  edition  of  **  The  Elements  of  the  Law  of 
ContiaotB").  By  STEPHEN  MARTIN  LEAKE,  Banister^t- 
Law.    IvoL    DemySva    1878.  U  ISfc 

Pollock's  Principles  of  Contract.— Being  a  IVealase 
on  the  General  Principles  relating  to  the  ValidxW  of  Agreemente 
in  the  Law  of  England.  Third  Edition,  revised  and  partly  re- 
written. By  FEEDEEICK  POLLOCK,  of  Linodhi's  Inn,  Esq., 
Burister-at-Law.    Demy  8vo.    1881.  1^  8s. 

Tim  late  Iioxd  Oblef  Justice  of  BaffUnd  in  hie  Jadsment  In  MHropolUan  RaHwaff 
OonwMVT.BrogdmandotAer*,  eald.  "The  Iaw  is  well  put  by  Kr.  Vfeedotlok 
Boliock  in  hie  very  able  and  leanied  work  on  OontrB4sta."-The  Timet. 


»•  We  have  nothing  but  praise  for  this  (third)  edition.    The  material  recent  cases 
have  been  added  and  the  whole  work  has  been  carefully  revl8ed.'*—«olic»tor*V««nio/, 

^^A^work 'which,  In  our  opinion,  shows  great  ability,  a  disooming  inteUssI^* 

oomprehenstve  mind,  and  painstaking  industry."— Xoae  Journal 
«•  for  the  purposes  of  the  student  there  is  no  book  eqnai  to  Mr.  PoUoek's." 
**  He  has  sacoeeded  in  writing  a  book  on  Oonkraou  whloli  the  working  lawyer  will  flkd 

as  uaefol  for  reference  as  any  of  its  predseetnvs,  and  which  at  the  same  time  wUl|dN» 

tibe  student  what  he  wiU  seek  for  in  vein  elsewhere,  a  oomplete  ratiomOt  of  the  law.-— 

^^  s'mltivs  IlSw  of  Contracts.— By  the  late  J.  W.  SMITH, 
Esq.,  Author  of  ''Leading  Cases,"  &o.  Seventh  Edition.  By 
VINCENT  T.  THOMPSON,  Esq.,  Banisterat-Law.    Demy  8vo 

1878.  ^^  ^'^ 

•«  We  know  of  few  books  equally  likely  to  benefit  the  stodent,  or  marked  by  each  die- 

tlngntshed  qualiUes  of  Inddity,  order,  and  aocnraey  as  the  work  before  as.'*— AMMrori* 

c5SlVEYANCINQ.--Dart.--7t<fo  «  Vendow  and  Purchasers." 

Da-wson's  Synopsis  of  the  Conveyancing  and 
Law  of  Property  Act,  1881 ;  with  Index  and  Poima 
By  J.  W.  DAWSON,  SoUcitor.    1881.  iV«<,  2i*  « 

*»*  AU  etandard  Law  Wwke  art  kept  in  Stock,  in  law  oalf  and  otker  bindimg^ 
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CONVEY  ANCINQ.-Om<i«««<. 

Greenwood's  Manual  of  Conveyancing.— A  MimuJ 

of  the  Pimetioe  of  Conveyaneiiigyihowiiiff  thepratent  Pnetloe  relating 
to  the  dail J  nratiiie  of  Conve jmnomg  in  Solidton*  Officei.  To  wfakh 
•re  added  Conoiae  Common  Foima  and  Preoedenta  in  Conveyanciiip^. 
Seventh  Edition.  Edited  and  reTiaed,  with  apecial  r^erenoe  to  the 
Conveyancing  and  Law  of  Ptoperty  Act,  1881,  by  HARRY  GREEN- 
WOOD,  IfX,  Eaq.,  Barriater-«t-LAW.  Aathor  of  "Recent  Real 
PropertYStatnteB,oonaoadatedwithNotea."  DemySvo.  1882.  ISil 
"The  Aatoor  bos  careful^  worked  the  proTisions  of  the  Act  into  his  text,  calUD^ 

Mpedal  attention  to  the  effect  of  those  sections  which  make  absolute  chsnges  in  the 

law,  as  distinguished  from  those  which  are  merely  optioiud  for  adoption  or  excluakni.' 

^1%e  Lav  Mapaxime,  Fefaniaty,  1882. 
"  Wo  ahonid  like  to  •••  itf  or  some  such  work,  placed  hw  hii  piinoipal  in 

the  haadl  of  eve^  artided  elerk,  at  a  Toiy  early  period  of  his  articleB.     It  is, 

altogether,  one  of  tno  moat  naeftdpraetieal  works  we  have  ever  aeon.  .  -   . 

InvalUlhle  to  geimal  pnxpoaea.** — Indermawr'M  law  StudaW*  JournaL 

Harris  and  Clarkson's  Conveyancing  and  Law 

of  Property  Act,  1881 ;  with  Introdaction,Notea  and  Copioos 

Index.     By  W.  MANNING  HARRIS,  M.A.,  and  T&OIAAS 

CLARKSON,  M.  A,  of  lincoln'a  Inn,  Barri8terB-at-Law,and  Fellowa 

of  King's  College,  Cambridge.    Demy  Svo.    1882.  9g, 

'*  The  notes  in  this  Tolume  are  more  copious  and  exhaustire  than  those  in  anyotiher 

edition  of  these  Acts  whidi  hss  at  present  appeared.** — 7%«  Law  Jommal,  Jan.  28, 1881. 

"The  notes  which  are  intercalsted  between  the  sections  of  the  Acts  ore  both 

elabocato  and  valuable.      ....     The  index  is  specially  full  and  dear.**— Xcv 

Ma^mzimg,  Feb.  1882. 

**  We  have  no  hesitation  in  recommending  this  wrak  to  both  branches  of  the  proleB- 
iion."—Tkt  Law  nma,  Feb.  4, 1882. 

Humphry's  Common   Precedents  in  Convey- 
ancing, together  with  the  Conveyancing  and  Law  of  Piroperty 
Act,  1881,  and  the  Solidton  Remuneration  Act,  1881.    By  HUGH 
M.  HUMPHRY,  £8a.,BaRister-at-Law.  Demy  Svo.  1881.  lOa.  GcL 
^  The  coUeetion  of  Precedents  is  sufficiently  oomprehensiTe  for  oxdinary  use,  and  fm 
supplemented  by  concise  foot  notes  mainly  composed  of  extracts  fram  atatetas 
necessary  to  be  borne  in  mind  by  the  drafteman."— 2%e  Law  Magasint  ami  Anew. 

Palnner's  Company  Precedents.— For  nae  in  relation 
to  Companiea  aabject  to  the  Companiea*  Acta,  1862  to  1880. 
Axranged  aa  f ollowa  : — ^Agreementa,  Memorandft  and  Artidea  of 
AaM>cifttian,  Pnapeetna,  Reaohitiona,  Notioea,  Ceitificatea,  Debea- 
tnrea,  Petttiona,  Orden,  Reoooatraction,  Amalgamation,  Axranfle- 
menta.  Private  Acta.  With  Copiooa  Notea.  Second  Edition.  JBy 
FRANCIS  BEAUFORT  PALMER,  of  the  Inner  Temple,  Ibq., 
BairiateNit-Law.    Roval  8va    1881.  IL  IOl 

*'  A  work  of  great  practical  utilf^."~Ia«  Mofionm, 

**  To  those  concerned  in  getting  up  companies,  the  aBn1  stance  civen  by  Mr.  Fatmer 
must  be  very  TalaaUe,  bewose  he  does  not  confine  himself  to  bare  precedents,  but 
by  intelUffent  and  learned  commentaiy  lights  up,  as  it  were,  each  step  that  he  takea. 
.    .    .    Aere  is  an  elaborate  index.**— £aw  ftmsi. 

"  To  those  who  are  acquainted  with  the  first  edition  we  reocnnmend  the  seeaad 
edition  as  a  great  improvement.*' — Law  Jowmai.  

Prideaux's  Precedents  in  Conveyancing.— With 
Diaaortfttiona  on  ita  Law  and  Practice.  Eleventh  Edition.  Tho- 
roughly revised  and  adapted  to  the  Conveyancing  and  Law  of 
Property  Act,  1881.  By  FREDRICK  PRIDEAUX,  late  P^o- 
feaaor  of  the  Law  of  Real  and  f^raonal  Property  to  the  Inna  of  Conrt, 
and  JOHN  WHTTCOBiBE,  Saqn.,  Bamaten-at-Law.  8  vohi 
Royal  8vo.    1882.  8t  lOc. 

*'  The  moat  uaefal  work  out  on  convey anoing.  "—Law  JmtrmaL 
**  The  whole  of  the  Precedents  have  been  revised  by  the  light  of  the  new  Act  wUb 
diaertminating  care.     ....    The  conciseness  snd  scientific  precision  of  tbsee 

Precedents  of  the  Future  are  at  once  plwsstng  and  startling The  Valuable 

Dissertations  on  the  law  and  pactioe,  whittx  have  always  fanned  a  feature  of  ttiisw 
Toliunes,  have  been  revised  thorongnly,  and  brought  into  conformity  with  the 
various  changes  and  modifications  tntroduoed  b/  the  new  Act"— Zow  ifofssfa^ 
Pbbniaiy,  188S 

V  AU  iiamdmrd  Law  Wor1»mrtlepimSloek,mlm9euVmidoAarUwimg$. 
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CONVICTIONS.— Paley's  Lbaat  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Juris- 
diction Acts,  1848  and  1879;  including  Ftooeedings 
preliminazy  and  subsequent  to  Convictions,  and  the  responsibility 
of  convicting  Magistrates  and  their  Officers,  with  Forms.  Sixth 
Edition.  By  W.  H.  MAONAMAKA,  Esq.,  Barrister-at-Law. 
Demy  8to.    1879.  12.  it. 

Templep. — Vide  "Summary  Convictions.' 

Wigpam.— Ficfe  "Justice  of  the  Peace.' 

CORONERS.— J ervis  on  the  Office  and  Duties  of 
Coroners. — ^With  Forms  and  Precedents.  Fourth  Edition.  By 
R.E.MELSHEIMEB,£aq.,Barrister-at'Law.  PostSvo.  1880.  12i. 

COSTS.— Morgan  and  Davey's  Treatise  on  Costs  in 
the  Chancery  Division.— Second  Edition.  By  the  Right 
Hon.  OEOEGS  OSBORNE  MORGAN,  one  of  Her  Majesty's 
Counsel;  assisted  by  E.  A.  Wubtzbubo,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.  With  an  Appendix,  containing  Forms  and  Prece- 
dents of  Bills  of  Costs.  {In  thepreu.) 

Scott's  Costs  in  the  High  Court  of  Justice 
and  other  Courts.  Fourth  Edition.  By  JOHN  SCOTT, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Reporter  of  the  Com- 
mon Pleas  Division.    Demy  8vo.    1880.  12.  6«. 

**  Mr.  Scott's  introductory  notes  are  very  useful,  and  the  work  Is  now  a  compendium 
on  the  law  and  practice  regarding  costs,  as  well  as  a  book  of  precedents." — Law  Thneg 

"TblB  new  edition  of  Mr.  Scotrs  well-known  wcrk  embudiea  the  chanires  effected 
since  the  Judicature  Acts,  and,  so  far  as  we  have  examined  it,  appears  to  be  acctuato 
and  complete."— £o£tci(or«^  Journal. 

Scott's  Costs  in  Bankruptcy  and  Liquidation 
unde^  the   Bankruptcy  Act,   1869.    Koyal  l2mo. 

1878.  Net,  St. 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery,  Queen's 
Bench^  Common  Pleas,  Exchequer,  Probate 
and  Divorce  Divisions  of  the  High  Court  of 
J  UStice,  in  Conveyancing,  Bankroptcy,  the  Crown  Office,  Lunacy, 
Arbitration  under  the  Lands  Clauses  Consolidation  Act,  theMayor^s 
Court,  London ;  the  County  Courts,  the  Privy  Council,  and  on 
Passing  Besiduaiy  and  Succession  Accounts  ;  with  Scales  of  Allow- 
ances and  Court  Fees,  the  Law  Society's  Scale  of  Comnussion  in 
Conveyancing  ;  Forms  of  Affidavits  of  Increase,  and  Objections  to 
Taxation.  By  "Wh.  FRANK  SUMMERHAYS,  Solicitor,  and 
THORNTON  TOOGOOD.    Third  Edition,  Enlarged.    Royal  8vo. 

1879.  IL  Is. 

/■ 

*'  Id  the  vohime  before  as  we  have  a  very  compete  maniud  of  taxation.  The  worie  is 
beautifaUy  printed  and  arraogedt  snd  each  item  catches  the  eye  instantly."— Icir 
Journal, 

AA/^ebster's  Parliamentary  Costs.— Private  BHIs, 
Election  Petitions,  Appeals,  House  of  Lords.  By  EDWARD 
WEBSTER,  Esq.,  of  the  Taxing  and  Examiners'  Office.  Fourth 
Edition.  By  C.  CAYANA6H,  Esq.,  Barristerat-Law.  Author 
of  "The  Law  of  Money  Securities.''  PostSvo.  1881.  20f. 

"This  edition  of  a  well  known  work  is  in  great  part  a  new  pabUcation ;  and  it 
contains,  now  printed  for  the  first  time,  the  Table  ox  Fees  charged  at  the  House  of 

Lords We  do  not  doubt  that  Parliamentary  agents  will  find  the  work 

eminently  useful."— Zaw  JoumaL 

*^*  All  9tandard  Law  Works  are  lept  in  Stock,  in  lav  ca^f  and  other  bindings. 

▲  8 
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COUNTY  COURTS.— Pitt-Lewis*  County  Court  Prac- 
tice.— A  Complete  Praotiee  of  the  County  Oon'tiS  fadnding  Admi- 
nJtY  and  Bankruptoy,  embodying  the  Aota,  Bales,  Forma  and  Coeta, 
with  Additional  Forma  and  a  FnU  Index.  By  G.  PTFT-LEWIS, 
of  the  Middle  Temple  and  Western  Cirocdt,  Eml,  BaRister-at-Law, 
sometime  Holder  of  the  Stndentship  of  tbm  Four  Inns  of  Coart, 
assisted  by  H.  A.  Dx  Coltab,  of  the  Middle  Temple^  Esq., 
Barrister-at-Law.    In  2  vols.  (2028  pp.).    BemySvo.    1880.    22.  2f. 

*'The  late  Lord  Chief  Jnitiee  of  England  in  his  written  jodgment  i& 
Stcoke  V.  Tayl&r,  says,  '  The  law  at  to  the  diiliMPenoe  bttwaon  eat-off 
and  oonnter-olaim  is  correetly  stated  by  Xr.  Ktt-Lewis,  in  hia  ynrj 
useftil  work  on  County  Court  Praotiee.'" — See  Law  THwum  RtporU, 
October  16, 1880,  p.  204.  Xr.  Jnstiee  Fry  in  BtddaU  v.  MaiOmd  alio 
cites  and  approves  the  same  passage.— See  L,  R,^  Chancery,  June,  1880. 

**  It  is  Tory  olearly  written,  and  is  always  pzaetioal.  .  .  .  Iiliksly 
to  beeoma  the  standard  Cbvnty  Conrt  psaetUie.'* — SofieUori  JovmaL 

''One  of  the  best  books  «f  praotiee  whieh  is  to  ba  fonnd  in  our  legal 

literatnre."— Zaw  TimcM 

'<  We  haye  rarely  met  with  a  work  displaying  mars  henaat  indnstiy 
on  the  part  of  the  anther  than  the  one  befbre  na." — Law  JovmaL 

**  Xr.  Pitt-Lewis  has,  in  faot,  aimed— and  we  are  glad  to  say  sneeess- 
folly— at  providing  for  the  County  Courts*  praatitioner  what  *Ohitty's 
Arohbold '  and  *  Baniell's  Chancery  Praetiae'  have  long  baaa  t»  practi- 
tioners  in  the  High  Court '^—Zaw  ifo^ociae!. 

CRIMINAL  LAW.— Archbold's  Pleading  and  Evidence 
in  Criminal  Cases.^With  the  Statutes,  r^pecedenfcs  el 
Indictments,  Ac.,  and  the  Evidence  neoeseary  to  auppurt  tiMBL 
Nineteenth  Edition,  indudingthe  Fraetioe  in  Giimiaai  Brooeefiogs 
by  Indictment  By  WILLIAM  BBUCB,  Esq.,  BaaH*»«t.Lav, 
and  Stipendiary  Magistrate  for  the  Borough  of  LeerJs.  Boyal  ISbml 
1878.  It  11a.  6d. 

Roscoe's  Digest  of  the  Law^  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HOlLACE  SMITH, 
Esq.,Banister-at.Law.    Boyall2mo.    1878.  It  lUM 

Russell's  Treati.se  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.  By  SAMUEL  PBENTICE,  Biq.,  one  al 
Her  Majesty's  Connsd.    8  vols.    Boyal  8ya      1877.      5t  1&:  6d. 

<•  WhAt  bettor  Digest  of  Crimlxua  Iaw  oonld  we  poetibly  hope  for  tbaa  'BhihII  «o 
Ciimet  T '  **— ^BUr  Jantet  FU^fameg  8Hgphen*t  Spueh  on  MUimHm. 

"  No  mofre  truitwertliy  anthority,  or  more  ezhftoattTe  eipoeitor  fhaa  'BusmII*  esa  be 
coasnlted."— Zow  MmgOMiM  amd  Revitw. 

'' Alteratione  have  been  made  in  the  anrangement  of  theirorkvbieh  wilheat  itterfertaK 
vith  the  general  plan  are  eofBcient  to  ehow  that  great  care  and  thonght  Ime  beta 

bestowed we  are  amaied  at  the  patienoe,  indnatnr  and  ikill  which  are  eaddbtted 

in  the  ooUeotlon  and  arraagMBfliat  of  aU  thif  naa  of  leeraii^''<~nte  nnei. 

Shirley's  Sketch  of  the  Criminai  Law.— By  W. 

SHIRLEY  SHIRLEY,  MA.,  Esq.,  Banister-at-Lav,  Author  of 

"  Leading  Cases  made  Eaey,"  assisted  by  C.  M.  ATEJNSON,  MA^ 

B.G.L.,  Esq.,  Bairister-at^Law.    Demy  8vo.    1880.  7*.  6eL 

*'  As  a  prinuury  introduction  to  Criminal  Law,  it  wiU  be  foond  vexy  aeeefitaUe 

Students."— Zaw  StuiaUa^  J^umal,  NvimUm'  1, 1880. 

CROSSED  CHEQUES  ACT— Cavanagh.--Ft(fe  '« Money  Secturi. 
ties." 
Walker.— Fide  "Banking." 

DECREES.— Seton.—Fufe  "  Equity." 

All  ttandwrd  Law  Ww'kianhqdin  8ioek,inlaweaifandoA£rilnin^ 
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DIARY. — La-wyer^s  Companion  (The),  Diary,  and  La'w^ 

Directory  for  1882. — IPor  the  use  of  the  Legal  Bittfenloa, 

Public  Compamee,  Jvstioee,  Merchants,  Estate  Agents,  Anctioneen, 

ftc.,  *&c.    Edited  by  JOHN  THOMPSON,  of  the  Inner  Temple, 

Esq.,  Barrister-at-Law;  and  containa  a  IMgest  of  Beoent  Cases  on 

Coets ;  Monthly  Diary  of  Connty,  Local  doveniment,  and  Parish 

Business;  Oaths  in  Sunreme  Court;  Summary  of  Legislation  of 

1881;  Alphabetical  Index  to  the  Practical  Statutes;  a  Copious 

Table  of  Stamp  Duties;  Legal  Time,  Interest,  Discount,  Income, 

Wages  and  other  Tables;  Probate,  Legacy  and  SnocessioB  Duties; 

and  a  varie^  of  matters  of  practical  utility.    Published  AmroALLX. 

Thirty-sixth  Issue. 

The  work  also  contains  the  meet  complete  List  published  of  Town  and 

Country  Solicitors,  with  date  of  admission  and  appointments^  and  is  issued 

in  the  following  forms,  octavo  size,  strongly  bound  in  doth : — 

1.  Two  days  on  a  page,  plain  ...••• 

2.  The  above,  urTEBLEAYSD  for  ATTurDAHOiB 

3.  Two  days  on  a  page,  ruled,  with  or  without  money  oolumns 

4.  The  above,  DfTXBLBATSD  for  ATnHDAHOB  . 

8.  Whole  page  for  each  day,  plain  .        .        .        •        • 
8.  The  above,  INTXBLXAYSD  for  ATTENDAKom 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money 

columns 

8.  The  above,  nnsBLBAYK)  for  ATmrDAKOES 

9.  Three  days  on  a  page,  ruled  blue  lines,  without   money 

columns ..  •••••.•50 

The  Diary  etnUains  memoranda  ofZeffal  Bunneu  tkroughoul  the  Tenr. 

"  An  oxcellent  Trork/'—JJi*  limti, 

'*  A  pnbUcAtlon  wUch  has  long  afoseenred  to  Itself  the  fkvonr  of  the  yniemkm,  and 
which,  M  heretofore,  justUtos  bjlte  ooatsnto  the  title  assmiMd  by  it."— law  JoumaL 

"  Oontahu  all  the  infonDaUon  which  oonld  be  looked  for  in  each  s  work,  and  giTM  it 
in  a  most  oonTenientforni  sadTerj  completely.  We  may  tinhenltHtlngly  reoommMid  the 
work  to  oar  readers,  "—fiofieiiori'  JounuU. 

•*  The*  Lawyer's  Oompanion  and  Diary '  Is  a  book  that  ought  to  be  in  the  poaseHfon  of 
every  lawyer,  and  of  every  man  of  boalneai.'* 

"The '  Lawyer's  Compankm'  it,  indeed,  what  It  is  ealled,  for  it  combines  everythlnc 
required  for  reference  in  the  lawyer^  offloe.*— £a«  Times. 

<'  It  is  a  book  without  which  no  lawyer's  library  or  office  cm  be  complete."— /riM 
Law  TimB$. 

•<  This  work  has  attained  to  a  oompleteness  which  ia  beyond  all  pnJse.**— ifomli^ 

DICTIONARY.— Student's  (The)  Pocket  La'w  Lexicon, 

or  D 1  ct  io n ary  of  Juriaprudenoe.    Explaining  Technical  Words 

and  Phrases  used  in  Engliah  Law,  together  with  a  Litcaral  TranslatioB 

of  Latin  Maxims.    Fcp.  8to.    1882.  6& 

"A  wonderful   little   legal   Dictionary."— /ik£«rmaiir'f    law   Student/   Journal, 

March,  1882. 

W^iiarton's  La'w  Lexicon^— A  Dictionary  of  Jurispru- 
dence, explaining  ^e  Technical  Words  and  FhraaeB  employed  in 
the  several  Departments  of  English  Law;  including  the  various 
Legal  Terms  xiied  in  Commercial  Transactions.  Together  with  aa 
Explanatory  as  well  as  Literal  Translation  of  the  Latin  MuT^tn^ 
contained  m  the  Writings  of  the  Ancient  and  Modem  Commentaton. 
Sixth  Edition.  Enlarged  and  revised  in  accordance  with  the 
Judicature  Acts,  by  J.  SHIKE^  WILL,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    Super  royal  8vo.    1876.  2/.  2f. 

"As  a  work  of  reference  tor  the  Ubrmry,  the  handsome  and  ^bofato  edition  of 
Wharton's  Law  Lexicon '  which  Mr.  Sbiress  WUl  has  pradnoed  mnat  snpenede  all  focmer 
iwuea  of  that  well-known  work.'*— iknv  Moffotint  and  Rtviem, 

"  No  law  library  is  complete  without  a  law  dictionary  or  law  lezioon.  To  the  pracil* 
tioner  it  is  always  nsefal  to  have  at  hand  a  book  where,  in  a  small  cosspaas,  be  can  find 
an  explanation  of  terms  of  infrequent  occnrrence,  or  obtain  a  referenoe  tostatntcaon  inoi»t 
subjects,  or  to  books  whereto  partlcniar  snbjecta  are  troat«<i  of  at  foil  leoffth."— i^io  Times. 

*^*  All  rtandard  Laim  WafrlcM  are  kept  in  Stocky  in  law  eaXfand  oiher  bmdintfe, 
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DIGESTS.— Bedford— Ftuie  «<  Examinftti<m  GmaM." 

Chambers'— Fide  «  Public  HeiJtli," 

Chitty*s  Equity  Index.— <3iltt7*i  Index  to  all  the  Repoiiad 
Gaaes,  sad  Statatei,  in  or  relating  to  the  Prindplee,  Pleadiiig,  aod 
Practice  of  Equity  and  Bankruptcy,  in  the  aeyeral  Conita  of  Equity 
in  England  and  Ireland,  the  Pnvy  Council,  and  the  Hooee  of  Lordt, 
from  the  earliest  period.  Third  Edition.  By  J.  HACATILAY. 
Eaq.,  Banrister-at-Law.    4vohk    Boyal  Sya    185S.  7IL  7t. 

Fisner'B  Digest  of  the  Reported  Cases  deter- 
mined in  the  Houe  of  Lordi  and  Privy  Council,  and  in  the 
Court!  of  Common  Law,  Divoroe,  Probate,  Admiralty  and  Bank- 
ruptcy, from  Michaelmas  Term,  1756,  to  HOaiy  Term,  1870; 
with  References  to  the  Statutes  and  Bnles  of  Court  Founded  on 
the  Analytical  Digest  by  Haixison,  and  adapted  to  the  piescul 
practice  of  the  Law.  By  R  A.  FISHER,  Esq.,  Judge  of  the 
County  Courts  of  Bristol  and  of  WcIIb.  Fvn  large  volumes^  royal 
8to.    1870.    {PMi9h^  <U  12f.  12>.) 

Consolidated  Supplement  to  above,  during  the 
yean  1870—1880.  By  T.  W.  CEHLTTY  and  J.  MEWS»  Esqn^ 
Barristers-at-Law.    2  vols.    Royal  8vo.    1880.  8tSc 

(Cbnlimiecl  AnnuaUy.) 
'  Mr.  Fith0r*B  Dicwt  !■  a  woDderfal  work.     It  it  a  mlrade  of  human  iadastry."— Jfr. 
JwtUtWilkt, 

<*  I  tbink  It  woold  be  vaiy  dinealt  te  Imprave  npon  Mr.  Fiaker'a  *Cohdmb  Imm 
Dlg«tt'  '"Sir  Jama  FIMamtt  Stepkm,  ca  Cbd^^ltuHoiL 

G ode frou— Vide  <*lVu8tB  and  Trustees." 

Leake.— Ftde  *"  Real  Property '*  and  *«  Contracts.*' 

Notanda  Digest  in  Law,  Equity,  Bankruptcy, 
Admiralty,  Divorce,  and  Probate  Cases.^By 
H.  TUDOR  BODDAM,  of  the  Inner  Temple,  and  HARRT 
GREENWOOD,  of  Lincoln's  Inn,  Esqrs.,  Barristers^t-Law. 

Third  Series,  1878  to  1876  inclusiTe,  half-bound.  Net,  IL  lis.  6d 

Ditto,  Fourth  Series,  for  the  yean  1877, 1878, 1879, 1880,  and  1881, 
with  Index.  Each,  net,  U  It. 

Ditto,  ditto,  for  1882,  Plain  Copy  and  Two  Indexes,  or  Adhesive  Copy 
for  Insertion  in  Text-Books  (without  Index).  Annual  SubecriptiaB, 
payable  in  adTance.  AeC,  21a. 

*^*  The  numbers  are  issued  regularly  every  alternate  month. 
Each  number  contains  a  oondse  analvais  of  every  caae  reported 
in  the  Law  Rmrt$,  Law  Journal^  WeJdy  Reporter,  Law  Timee,  and 
the  Jriih  Law  Kqporit,  up  to  and  including  the  cases  contained  in  the 
parts  for  the  current  month,  with  references  to  Text-books,  Statotei^ 
and  the  Law  Reports  Consolidated  Digest,  and  an  ALPBABmcai. 
INDEX  of  the  subjects  contained  nr  iaoh  kiticbsb. 

Odger.— Fu2e  "  Libel  and  Slander." 

Pollock.— Ftcie  «*  Partnenl^'' 

Hoscoe.—Ftcie*< Criminal  Law*  and  <*  Nisi  Prius.** 

DISCOVERY.— Hare's  Treatise   on   the   Discovery  of 

Evidence.— Second  Edition.    Adapted  to  the  Procedure  in  the 

High  Court  of  Justice,  with  Addenda,  containing  all  the  Reportud 

Cases  to  the  end  of  1870.    By  SHERLOCK  HARE,  Barrister-aft- 

Law.    Post8vo.    1877.  12s. 

**Th6  book  Ib  a  uaefUl  oontribotiou  to  <mr  tezt-book»  nn  pmcUce.**— AoMeiltovy  JamrmmL 
**  We  hare  rsad  his  work  with  oontld«r4ble  atteatloii  ani  mteruat,  and  we  oen  epeak  ia 
tenoB  of  conllBl  pniee  of  the  maneer  ia  whixk  the  oew  procednre  haa  been  worked  lase 
the  old  materia].  ...  AU  the  eeotloiiB  sad  orden  of  the  new  leffialatioo  ere  nltenad 
to  in  the  text,  a  BjrnopeiB  of  reoent  cseas  ia  gifen,  and  a  good  index  oompleMs  the 
volome.  *'^Law  TSmm, 

Seton.— Fide  "Equity." 
\*  AU  ttandard  Law  Work$  are  heptin  Stock,  tn  lawea^fand  other  hwdrngt. 
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DISTRICT    REQISTRIES-Archibald.— Fttfe  "Judgee'  Chambeia 
Pnctioe.'' 

OIVORCE.— Bro^wne's  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  Statutes,  Roles.  Feee 
and  Forms  relating  thereto.  Fourth  Edition.  (Including  the 
Additional  and  Amended  Roles,  Joly,  1880.)  By  GEORGE 
BROWNE,  Esq.,  Barrister-at-Law.    Demv  Svo.    1880.  1^  U. 

"  The  book  is  a  dear,  pnictical,  and,  to  far  sa  we  have  been  able  to  tost  it,  aocurats 

exposition  of  divorce  law  and  prooedure."-— fibltcitorf*  JoumtU. 

Haynes.—  Vide  **  Leading  Cases." 

OOMICIL.^Dicey  on  the  Law  of  Domicil  as  a  branch 

of  the  La^AT  of  England,  stated  in  the  form  of 

Rules.— By  A.  Y.  DICEY,  B.C.L.,  Barrister-at-Law.    Author 

of  "  Rules  for  the  Selection  of  Parties  to  an  Action."    Demy  8to. 

1879.  18f. 

"  Tbe  practitioner  will  find  the  book  a  thoroughly  exact  and  trostworthy  amaiaary 
of  ihe  preaent  atate  of  the  law."~f1be  S^eUatar. 

Phillimore's{SipR.)  La-w  of  Domicil.— 8vo.  1847.    9f. 

EASEMENTS.— Goddard's  Treatise  on  the  Law  of 
Easements.— By  JOHN  LEYBOIJRN  GODDARD,  Esq., 
Barrister-at-Law.    Seoond  Edition.    Demy  8va    1S77.  16ff. 

**  The  book  ia  inTaloable  :  wbere  the  caaea  are  dleot  the  author  baa  taken  pains  to 
aeoertain  what  the  law  wonld  be  if  brought  into  qaeBtlon.'*~£aw  JoitmaL 

"  Nowhere  has  the  aabj«ct  been  treated  bo  ezhaoetlvely,  and,  we  may  add,  so  eelentlfl- 
cally.  aa  by  Ifr.  Ooddard.  We  reGOmmend  it  to  the  moat  careful  atadyofthe  law  atnden', 
aa  Well  aa  to  the  librvy  of  the  praotitioner."— £aie  Tbnei, 

ECCLESIASTICAL  LAW — Dodd's  Burial  and  other 
Church  Fees  and  the  Burial  Act,  1880 :— With 
Notes.  By  J.  THEODORE  DODD,  M.A.,  Barrister-at-Law,  of 
Lincohi's  Inn.    Royal  12ma    1881.  4«. 

Phiilimore's  (Sir  R.)  Ecclesiastical  Law.  ~  The 
Eodesiastiod  Law  of  the  Church  of  England.  With  Supplement, 
containing  the  Statutes  and  Decisions  to  end  of  1875.  By  Sib 
ROBERT  PHILLIMORE,  D.C.L.,  Official  Principal  of  the  Arches 
Court  of  Canterbury ;  Member  of  Her  Majesty's  Most  Honourable 
Privy  Council.     2  vols.    8vo.    1878-76.  3^  7«.  6d. 

*,*  The  Supplement  may  be  had  separately,  price  4f.  M.,  sewed. 

ELECTIONS — Browne  <G.  Lathom.)— Fttfc  "Registration." 

FitzGerald.— Fids  "Ballot.- 

Rogers  on  Elections,  Registration,  and  Election 
Agency. — Thirteenth  Edition,  including  PmnoNS  and  Muni- 
cipal Elections  and  Regirtration.  With  an  Appendix  of  Statutes 
and  Forms.  By  JOHN  CORRIE  CARTER,  of  the  Inner  Temple, 
Esq.,  and  Midland  Circuity  Barrister-at-Law.    Royal  12ma     1880. 

1^12s. 

"  Petition  has  been  added,  eettlng  forth  the  procedure  and  the  deciaiona  on  that 
subject;  and  the  atatutea  paaaed  atnce  the  loat  edition  aie  erplained  down  to  the 
FterUameutary  KlecUona  and  Corrupt  Practicea  Act  (ISSOX**— 27te  nmer. 

'*  We  have  no  heaitation  in  oommendlng  the  book  to  our  readera  aa  a  useful  and 
adequate  treatlae  upon  election  law."— So/iotfor*'  JoumaL 

"  A  book  of  long  atonding  and  for  information  on  the  common  law  of  elections,  of 
which  It  contains  a  mine  of  eztracta  tmm  and  references  to  the  older  authoritiee. 
will  alwaya  be  reacrted  to."— Lav  J<ntmal 

EMPLOYERS'  LIABILITY  ACT,— Smith.— Ftefc '*  Negligence." 

ENQLANO.  LAWS  OF,— Bowy er.— Kteis  "  Constitutional  Law." 
Broom  and  Hadley.— Fide ''Commentaries." 

*«*  AU  itandard  Lmw  Work^  art  kepi  in  Stock,  in  law  calf  and  other  bindinyi. 
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Seton*8    Forms    of    Decrees,   Judgments,  and 
Orders  in  the  High  Court  of  J  ustiee  and  Courts 

2f«t«L    F««ik  B«Kiaa.    %  B.  H.  I^CH.  Eic. 

<IApC1iiiimD-  iiJM:   P. a  A.  WILXIAlt^ 

Im.:  Mdtkeliie  H.  1 

ofKyisd  by  JAMES  KASTWICSL'oi  liwnk'i 

V  ^'<-  IL.  FHt»lMd2,ae{HatclT.p»e«KfcIi.:*A 

fli>  ihr  j»  r:  a»  tmotnt^zraz^  ^i.ji  ».-  M_i*r  tt-it.  -><ii=:**  rs^sectst  ^.  .uiir  suet.    . 
Ti/drt  sLi  t*  a*-  a.«-*«:  'li:»%*  ir  k  ••  *  *  j^  jr^tz^tyz  _'t4  >£t  c  r:  » -n  n-g^  aiure 

■Bit.  Ta^  Li-~.  rrt  sat^  <Tiitr:.t  y  •^'-^"'  fr^s:  t^-"  s: 
<C  V*  5i  lit*. " — **•  «^  •»»T»  /r* 


<_  -  ^^ —  -**  «». 


^rtwli   ff    ••*    ^IPflHS-A^  ^^  «hJ^  Y?Lm  ^^K  *S 


Smith's    Manual    of    Equity^  Jurisprudenee.— 
«f  E<patT  J^inB  Mil  ■  I  ■  for 


Bf  JOSIAH  W.  SmTH. 

12ml     !$$•>. 


RCI^  Q.C 


Smith's  Practical 
of  Equity, 

MA^  UU£s  <tf  the 


Exposition  of  the 

BrH-AETHTK 


liminary 


Bedford's   Guide  to  the 
Examination   for  Solicitors- 
1874. 

of  the  Preliminary  Examl 


Preliminary  Guide  to  I-atin  G 
1S7S. 


1«75l        K^^ 
Bedford's   Student's  Guide  to  Smith  on 

tracts.    DcMf  diwa,    1879. 
Bedford's  Final  Examination  Guide  to  Bauiic 

ruptcy.— Tlnd  E&kn.    1?Mn     1877. 
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EXAMINATION  omo^S.-oamtnuud. 

Bedford's  Student's   Guide  to  Stephen*s   New 

Commentaries  on    the   La^nrs  of  England.— 

Second  Edition.     Demy  Sva     1881.  12«. 

"  Here  la  a  book  which  will  be  of  the  greatest  service  to  studenta.    It  reduces  the 

'  Commentaries  '  to  Uie  form  of  question  and  answer    .    .    .    We  must  also  give 

the  author  credit,  not  only  for  his  selection  of  questions,  bat  for  his  answers  thereto. 

These  are  models  of  fulness  and  conciseness,  and  lucky  will  be  the  candidate  who  can 

hand  in  a  paper  of  answers  bearing  a  dose  reeemblance  to  thoee  in  the  work  before 

us."— Low  Jimrnai. 

Bedford's  Outline  of  an  Action  in  the  Chan- 
cery Division.    12mo.    1878.  iVet,  2<.  ed, 

Bedford's  Final  Examination  Digest:  containing  a 
Digest  of  the  Final  Examination  Questionis  in  matten  of  Law  and 
Procedure  determined  by  the  Chancery,  Queen's  Bench,  Comix.on 
Pleas,  and  Exchequer  Divisions  of  the  High  Court  of  Justice,  and 
on  the  Law  of  Real  and  Personal  Property  and  the  Practice  of 
Conveyancing,  with  the  Answers.     8vo.     1879.  16«. 

"  Will  furnish  studtMits  with  a  large  armoury  of  weapons  with  which  to  meet  the 
attacks  of  the  examiners  of  the  incorporated  Law  Society.''— Xaw  TbmBt. 

Shearwood's  Student's  Guide  to  the  Bar,  the 

Solicitor's  Intermediate  and    Final  and   the 

Universities  Law  Examinations.— With  Suggestions 

as  to  the  books  usually  read,  and  the  passages  therein  to  which 

attention  should  be  paid.    By  JOSEPH  A.  SHEARWOOD,  B.  A., 

Esq.,  Barrister-at-law,  Author  of  *'  A  Concise  Abridgment  of  the 

Law  of  Real  Property/' and  "Personal  Property,"  &c.  8vo.  1879.  Bt,  6d, 

**  Any  student  of  average  inieflifence  who  cooscieutioiuiiy  foflows  the  path  and  obeys  the 

instenctions  given  him  by  the  anthMr,  need  not  fear  to  present  himself  as  a  candidate 

for  any  of  the  eiaminations  to  «hich  this  book  to  intended  as  a  guide.'*— Xaw  JoitmaL 

EXECUTORS.— Macaskie's  Treatise  on  the  Law  of 
Executors  and  Administrators,  and  of  the  Adminis- 
tration of  the  Estates  of  Deceased  Persons.  WitJi  an  Appendix 
of  Statutes  and  Forms.  By  STUART  CUNNINGHAM  MA- 
CASKIE.  of  Gray's  Inn,  Esq.,  Barrister-at-Law.  8vo.  1881.  10s.  6(2. 
'*  We  desire  specially  to  draw  the  attention  of  students  of  the  Inns  of  Court  to  Mr. 

Macaskie's  Treatise,  as  containing  an  able  summary  of  the  law  of  administration,  now 

forming  one  of  the  subjects  set  for  the  general  examination  for  call  to  the  bar. " 

"  Students  may  read  the  book  with  eidvantage  as  an  iutroduction  to  '  WUliams.'  uid 

by  practitioners   not  noesessing    the   larger  work  it  will  undoubtedly  be  foimd  < 

useml.**— Xaw  Joumal,  March  6, 1881. 

Williams'  Law  of  Executors  and  Adminis- 
trators.—By  the  Rt.  Hon.  Sip  EDWARD  VAUGHAN 
WILLIAMS,  late  'one  of  the  Judges  of  Her  Majesty's  Court  of 
Common  Pleas.  Eighth  Edition.  By  WALTER  VAUGHAN 
WILLIAMS  and  ROLAND  VAUGHAN  WILLIAMS,  Eeqrs., 
Banristers-at-Law.    2  vols.     Royal  8vu.     1879.  82.  16«. 

"  A  treatise  which  occupies  an  unique  position  and  which  is  recognised  by  the 

Bench  and  the  prof ebsion  as  having  paramount  MUthorii>  in  the  domain  of  law  with 

which  it  deala.  — Law  JoumaL 

FACTORS,— Cavanagh.—7tti«  "Money  Securities." 

JfACTORY  ACTS.— Notcutt's  La^w  relating  to  Factories 
and  ^A/^o^kshops,  witli  Introduction  and  Ex- 
planatory Notes.  Second  Edition.  By  GEO.  JARVIS 
NOTCUTT,  Solicitor,  formerly  of  the  Middle  Temple,  Esq.,  Bar- 
risterat-Law.    12mo.    1879.  9s. 

FARM,  LAW  OF Addison  ;  Cooke.— Fufe  "Agricultural  Law." 

Dixon*S  Law  of  the  Farm.— A  Digest  of  Cases  connected 
Mdth  the  Law  of  (he  Farm,  and  including  the  Agricultural  Customs  of 
England  and  Wales.  Fourth  Edition.  (Including  the ''Ground  Game 
Act.  1880.")  By  HENRY  PERKINS,  Esq.,  Barmter-at^Law  and 
Midland  Circuit.    Demy  8vo.     1879.  12.  6i. 

**  It  ix  impossible  uoi  to  be  struck  with  tb<*  eztnordinsry  research  that  must  have  teon 

uaed  In  the  ccfmpilMion  of  sueh  »  book  ss  ibi»."—Lav  Jom-naL 

FINAL  EXAMINATION  DIGEST.- Bedford.— Fide  "Examination 
Guides." 

*«*  AU  stajulard  Law  Wttrht  am  kept  in  Slocks  in  law  calf  and  oUter  hindinyt. 
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FOREIGN  JUDGMENTS.— Piggott's  Foreign  Judgments 
theireffectin  the  English  Courts.  The  English 
Doctrine,  Defences,  Judgments  in  Rem. 
Status.— By  F.  T.  PIGGOTT,  M.A.,  LL-M.,  of  ihe  Middle 
Temple,  Esq  ,  Barrister-at-Law.    Royal  8vo.    1879.  15«. 

'*  A  aaeful  and  weil-timed  volamch* — Im»  UagatiM. 

"Mr.  Pigcott  write*  under  atrong  oonrioiion,  bat  he  is  aiwayw  cwdU  to  rast  ble 
anrotnents  oa  autboritj,  and  (herebj  adds  cooaidembly  to  tbe  ndae  of  hii  handy  toiobm.* 
iM»  Magaxin*  and  Bofitw,  November,  1870. 

Part  II.— The  Effect  of  an  English   Judgment 

Abroad.   Service  on  Absent  Defendants.   Boyal 

Svo.     1881.  15«. 

"  Mr.  Piggott.  In  his  proeent  Tolume,  brings  together  a  mass  of  details  which  it 

would  be  (flfflcult  to  find  elsewhere  In  our  legal  literature  stated  in  so  oondae  and 

accurate  a  form." — Law  Afo^oniM,  Hay,  1881. 

FORMS.— Archibald.— Ftcle  '<  Jadges'  Chamben  Practice." 
BuUen  and  Leake.— Fide  ''Pleading:* 
Chitty's  Forms  of  Practical  Proceedings  in 
the  Queen's  Bench,  Common  Pleas  and  Hx- 
chequer  Divisions  of  the  High  Court  of  Jus- 
tice: with  Notes  conraioing  the  Statutes,  Rules  and  Pimctioe 
relating  thereto.  Eleventh  Edition.  By  THOS.  WILLES 
CHITTY,  Esq.,  Barrister-atLaw.     Demy  8vo.    1879.  IL  18t. 

DanielTs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom  ; 
with  Dissertations  and  Notes,  forming  a  complete  guid^  to  the 
Praotioe  of  the  Chancery  Division  of  the  High  Court  and  of  the 
Courts  of  AppeaL  Being  the  Third  Edition  of  *'  Daniell*s  Chancery 
Forms."  By  WILLIAM  HENRY  UPJOHN,  Esq.,  Student  and 
Holt  Scholar  of  Gray's  Inn,  &c.,  Ac    Demy  8vo.  1879.  22.  2s. 

"  Mr.  Up(jobn  has  restored  the  volume  of  Chancery  Forms  to  the  place  it  held  before 
the  recent  changos,  as  a  trustworthy  and  complete  oolleetion  of  precedents.**— HSMMttors* 
JoumaL 

*'  So  careftil  Is  the  noting  up  of  the  anthorities,  fo  clearly  and  concUrty  are  the  notes 
expressed,  that  we  bare  fonnd  it  of  us  much  valae  as  the  ordinary  textbo<As  on  the  Judi- 
cature Acts.  It  will  be  as  oseftal  a  work  to  practitianera  at  Westminster  as  it  will  be  to 
those  In  Llncobi  s  hxaJ^^Law  f\mu. 

FRENCH  COMMERCIAL  LAW.-Goirand.-F«fs**CommerciallAw.* 

HIQHW Ays-Baker's  Law  of  Highways  in  England 

and  Wales,  including  Bridges  and  LocomotiTes.    Comprising 

a  succinct  code  of   the  several  provisions  under  eadi   head,   the 

statutes  at  length  in  an  Appendix ;   with  Notes  of  Cases,  Fotrma, 

and  copious  Index.    By  THOMAS  BAKER^  of  the  Inner  Temple. 

Esq.,  Barristerat-Law.    Royal  12mo.    1880.  15sl 

"This  is  aistlnctly  a  well-planned  book,  and  cannot  fail  to  be  useful,  not  only  to 

lawyers,  but  to  those  who  may  be  locally  engaged  in  the  management  of  highways.* — 

Law  Journal. 

"  The  general  plan  of  Mr.  Baker's  book  is  good.  He  groups  together  oondenaod 
statements  of  the  effect  of  the  provisions  of  the  different  Uignway  Acts  relattnff  to 
the  same  matter,  giving  in  all  cases  references  to  the  sections,  wmcb  are  printed  In 
full  in  the  appendix.  To  each  condensed  section,  or  group  of  sections^  he  appends  a 
note,  stating  coucis^  the  effect  of  the  decisions.  "—Solfcftoiy  JounutL 

Chambers'  Law  relating  to  Highways  anci 
Bridges,  being  the  Statutes  in  full  and  brief  Notes  of  700 
Leading  Cases;  tether  with  the  Lighting  Act»  1838.  By  GEO. 
F.CHAMBERS,  Esq.,  Barrister-at-Law.     1878.        JUduced  to  l^, 

Shel ford's  Lav/  of  Highways,  indading  the  Gi^ierml 
Highway  Acts  for  England  and  Wales,  and  other  Statutes,  witli 
copious  Notes  and  Forms.  Third  Edition.  With  Supplement  by  CX 
MANLEY  SMITH,  Esq.    12mo.    1865.  15«, 

'^«*  All  Mtandard  Lav  Worki  art  Irtpi  in  Stock,  in  law  calf  and  otkar  HndinffM, 
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INJUNCTIONS.— Seton.^ruie  "Bqmty/* 

INLAND  REVENUE  CASES.— Highmore's  Summary  Pro- 
ceedings  in  Inland  Revenue  Cases  in  England 
and  Wales.  By  NATHANIEL  JOSEPH  HIQHMORE,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  of  the  Inland 
Kerenue  t)epartmeQt.     Royal  12mo.     1882.  6«. 

"  A  complete  treatise  on  procedure  applied  to  cases  under  the  Revenue  Act,  and  as 

a  book  of  practice  it  is  the  best  we  hare  seen."— PAe  Jautioe  cf  (4e  Peaei,  Jan.  28  ,  1882. 

INSURANCE.— A  mould  on  the  Law  of  Marine  Insu- 
rance.—Fifth  Edition.  By  DAVID  MACLACHLAN,  Esq., 
BarriBter-at-Law.    2  toIs.    Royal  8to.     1877.  32. 

"  As  a  text  book,  *  Anoald '  is  now  all  the  practitioner  can  want,  and  we  eoDgratnlate 

the  editor  npon  the  skill  with  which  he  has  incorporated  the  naw  dedatons.**— JUiw  Titmet, 

Hopkins'    Manual    of  Marine   Insurance.— 8vo. 

1867.  18«. 

'Lowndes  on  the  Law  of  Marine  Insurance.- 

A  Practical  Treatise.    By  RICHARD  LOWNDES.     Author  of 

"  The  Law  of  General  Average,"  &c.    Demy  8vo.     1881.      lOf.  6d. 

**  It  is  rarely,  indeed,  that  we  have  been  able  to  express  such  unqualified  approyal 

of  a  new  1^^  work.  "—Solicitor*'  Journal,  February  12th,  1881. 

INTERNATIONAL  LAW — Amos'  Lectures  on  Inter- 
national La^AT. — Delivered  in  the  Middle  Temple  Hall  to  the 
Students  of  the  Inns  of  Court,  by  SHELDON  AMOS,  M.A.,  Pro- 
feasor  of  Jurisprudence  (including  International  Law)  to  the  Inns 
of  Court,  kc     Royal  8vo.     1874.  10«.  6d. 

Dicey.— Fttfo  "Domicil." 

Kent's    International    La^w.  —  Kent's  Commentary  on 

International  Law.      Edited  by  J.  T.  ABDT,  LLD.,  Jnd^  of 

County  Courts.     Second  Edition.     Revised  and  brought  down  to 

the  present  time.     Crown  8vo.    1878.  10s.  Od, 

"  Altogether  Dr.  Abdy  has  performed  his  task  m  a  manner  worthy  of  his  repatation. 

His  book  will  be  nseful  not  only  to  Lawyers  and  Law  Stadents,  for  whom  It  was  primsrily 

iutended,  ont  also  for  laymen.*— Solfettorf'/(McnMrf. 

Levi's  International  Commercial  Lslw. — Being  the 
Principles  of  Mercantile  Law  of  the  fbllowizig  and  other  Countries 
— viz.  :  England,  Ireland,  Scotland,  British  Lidia,  British  Colonies, 
Austria,  Bdgium,  Bnudl,  Buenos  A vres,  Denmark,  France,  Qennany, 
Greece,  Hans  Towns,  Italy,  Netherlands,  Norway,  Portugal,  Prussia, 
Russia,  Spain,  Sweden,  Switzerland,  United  States,  and  Wlirtemberg. 
By  LEONE  LEVI,  Esq.,  F.aA.,  F.S.a,  Barrister-at-Law,  &c. 
Second  Edition.     2  vols.     Royal  8vo.     1868.  i;.  15s. 

Vattel's  Law  of  Nations.— By  JOSEPH  CHITTY,  Esq. 
Royal  8vo.    1884.  IZ.  Is. 

NATheaton's    Elements   of  International    Law; 

Second  English  Edition.     Edited    with  Notes  and  Appendix  of 

Statutes  and  Treaties,  bringing  the  work  down  to  the  present  time. 

By  A.  C.  BOYD,  Esq.,  LL.B.,  J.P.,  Barrister-at-Law.      Author  of 

"  The  Merchant  Shipping  Laws."    Demv  dvo.  1880.  12.  lOf. 

**  Bir.  Boyd,  the  latest  editor,  hat  added  many  nseftJ  notes ;  he  has  inserted  in  the 

Appendix  pnbllc  docnments  of  permanent  Talne,  and  there  is  the  prospect  that,  as  edited 

by  Ur.  Boyd,  Mr.  Wheaton's  Tolnme  will  enter  on  a  new  lease  of  Ufe.''— !Z%<  Ttnu, 

'*  Both  the  plan  and  execntion  of  the  work  before  us  desei  res  commendation.  .  .  . 
The  text  of  wheaton  is  presented  without  alteration,  and  Mr.  Dana's  Dombering  of  the 
sections  is  pruserred.  .  .  .  The  Index,  which  could  not  have  been  compiled  wittioat 
much  thought  a&<i  labour,  makes  the  bOok  handy  for  referenoe." — Law  Journal, 

*«  Students  who  require  a  knowledge  of  VHieatoa's  uat  wUl  find  Mr.  boyd's  volnme 
▼ery  courttnient.''~X«o  Magatim. 

JOINT  OWNERSHIP.-Foster.— ride  **  Real  Estate.'' 

*^*  AU  atandard  Law  Works  art  kepi  in  Sleeky  in  law  calf  and  other  bindings. 
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JOINT  STOCKS.— Palmer.->Ft(<e  "Conyejuidiig"  and  <*Coin|Mny 
Law,'* 
Thping's  (SirH.)  Joint  Stock  Companies'  La-w.— 

The  Law  and  Practioe  of  Joint  Stock  and  other  Compuuee,  indndmg 
the  Companies  Acts,  1862  to  1880,  with  Notes.  Orden,  and  Rnleain 
Chancery,  a  Collection  of  Precedents  of  Memoranda  and  Articles  of 
Association,  and  all  the  other  Forms  required  in  Making,  Administer- 
ing,  and  Winding-up  a  Company ;  also  the  Partnership  Law  Amend- 
ment Act,  The  life  Aasorance  Companies  Acts,  and  other  Acta 
relating  to  Companies.  By  Sib  HENRT  THKING,  KC.B.,  Th? 
Parliamentary  Counsel  Fourth  Edition.  By  6.  A.  R.  FITZ- 
GERALD,  Esq.,  M.A^  Banister-at-Law,  and  late  Fellow  of  St 

John's  College,  Oxford.    Demy  8vo.    188a  IL  5<. 

**Tbls,«a  the  work  of  the  ortgiiuU  drati|rhtiin*«i  of  Uie  OompanlM' Act  of  IMS.  and 
w»U-known  ParUsmentary  oonnaAl,  Sir  Hexuy  Thring,  Is  nsturaUy  tho  higboat  antborify 
OD  the  aabject.*'— 7%«  TVbmui. 

*'  One  c^  its  moat  valuable  features  is  Its  collection  of  precedents  of  Memoranda  and 
Artidea  of  AaaocUtioxi,  wbicb  baa,  in  thia  Edition,  been  lax^efely  increaaad  and  tm> 
proved."— law  Journal,  October  80, 1880. 

Jordan's  Joint  Stock  Companies.— A  Handy  Boob  of 
Practical  Instructions  for  thr  Formation  and  Management  of  Joint 
Stock  Companies.    Seventh  Edition.     12ma     1881.      Net,  2g.  M. 

JUDGES'  CHAMBERS  PRACTICE- Archibald's  Forms  of 
Sumnnon^es  and  Orders,  with  Notes  for  nse  at  Judges' 
Chambers  and  in  the  District  Registries.  By  W.  F.  A.  ARCHI- 
BALD, M.A.,  of  the  Inner  Temple^  Banister-at-Law.  Roya]  12mo. 
1879.  12t.  6<2. 

"  The  work  is  done  most  tboroughly  and  yet  oondsely.    The  practltio&er  will  fixkd 

plain  directiona  how  to  proceed  in  all  tbe  m&ttera  connected  with  a  common  law 

action,  interpleader,  attachment  of  debta,  mandrnmu,  injunction— indeed,  the  whole 

jurifldiotion  of  the  common  law  divisions,  in  the  district  registriea,  and  at  Judgea 

chambers." — Law  Tbnet. 
"  A  clear  and  weU-digeated  rode  msoiNii,  which  will  no  doubt  be  widely  used  by  the 

profession."— IiOio  Mt^aaiM. 

JUDGMENTS,— PiggotL—Fie^e  "Foreign  Judgments." 

Walker's   Practice    on    Signing   Judgment   in 

the  High  Court  of  Justice.    With  Forms.    By  H.  H. 

WALKER,  Esq.,  of  the  Judgment  Department,  Exchequer  JDiTinon. 

Crown  8vo.    1879.  4su  6d. 

"The  book  undonbtedly  meets  a  want,  and  furnishes  taifbHsation  available  for 
every  branch  of  practice." 
**  We  think  that  suUcitort  and  their  derks  will  find  It  mtremety  uffefol.*— J 

JUDICATURE  ACTS.— Archibald.— Ficfc  «  Common  Law." 

Ilbert's  Supreme  Court  of  Judicature  (Officers) 
Act,  1879 ;  with  the  Rules  of  Court  and  Forms,  December,  1879, 
and  April,  1880.  With  Notes.  By  COURTENAY  P.  ILBKRT, 
Esq.»  Barrister-at-Law.    Koyal  12mo.     1880.  6a. 

{In  limp  leeUheTf  9a.  (id,) 
*«*  A  LABOB  PAPXB  Editiok  (for  marginal  notes).    Royal  8to.  8s. 

The  above  form$  a  SuppUnunt  to  **  Wil$(m*9  JudicaUire  AeU,** 
Moraan.— Fids  "Chancery." 

Stephen's  Judicature  Acts  1878, 1874,  and  187S, 
consolidated.  With  Notes  and  an  Index.  By  Sir  JAM£S 
FITZ JAMES  STEPHEN,  one  of  Her  Majesty's  Judges.  12ido. 
1875.  4s.  6d. 

Swain's  Complete   Index  to  the  Rules  of   the 

Supreme  Court,  April,  1880»  and  to  the  Forms  (unifonD 

with  the  Official  Rules  and  Forms).      By  EDWARD  SWAIN. 

Imperial  Syo,     1880.  AeC.  la 

"An  ahnost  indispenssble  sddltlon  to  the  recently  issued  rules.'*— .fiM^ciSara* 

JoturwUt  Mny  1, 1880. 

%*  AUtUindardLawWorktartkeptinStoAfinlawcalfutuiM 
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JUDICATURE  kCrS-Camtinu^ 

Wilson's  Suppeme  Court  of  Judicature  Acts 
Appellate  Jurisdiction  Act,  1876,  Rules  of 
Court  and  Forms.  With  other  Acts,  Orders,  Rules  and 
Rqi^ationB  relating  to  the  Supreme  Court  of  Justice.  With 
PraoticiJ  Notes  and  «  Copious  Index,  forming  a  Complbtb  Guide 
TO  THi  Nsw  PRAoncn.  Second  Edition.  By  ARTHUR  WIL- 
SON, of  the  Inner  Temple,  Barrister-at-Law.  (Assisted  by 
HARRY  GREENWOOD,  of  Lincoln's  Inn,  BarristeratLaw, 
and  JOHN  BIDDLE,  of  the  Master  of  the  RoUs  Chambers.) 
Royal  I2mo.    1878.    (pp,  726.)  18ff. 

(/»  limp  leather  fw  the  pocket,  22«.  6d.) 
*^*  A  LABOI FAPSB  EuiTiON  ov  THB  ABOVE  (for  marginal  notes).  Royal  8vo» 
1878.  {In  limp  leather  or  caif,  80f.)  1(.  5«. 

'*  As  recardi  Bfr.  WilsonTs  notes,  we  can  only  lay  that  tbey  are  Indispensable  to  ibe 
proper  nnderatanding  of  the  new  system  of  procadare.    They  treat  the  priadplea  anon 
which  the  alteratlonB  are  based  wlUi  a  clearae«8  and  breadth  of  view  which  hiive  never 
been  equalled  or  eren  approached  by  any  other  commentator. *—5olfe«for/  Jottmal. 
"  Mr.  WQson  has  bestowed  npon  this  edition  an  amount  of  indnxtiy  and  eare  which 

the  Bench  and  the  Profeseion  will,  we  are  sure,  gratefully  ackoowledge. A 

conspienons  and  Important  feature  in  this  soottna  edition  is  a  table  of  oases  prepared  by 
Mr.  BIddle,  In  which  not  only  are  cases  given  with  references  to  two  or  three  reports,  bat 

every  place  in  wnlch  the  oases  are  reported. Wilson's  *  Judicature  Acts ' 

is  now  the  latest,  and  we  think  It  is  the  most  convenient  of  the  works  of  the  same  class. 
The  prsctitioner  will  find  that  it  supplies  all  his  wants.**— Z.aw  Timet. 

JURISPRUDENCE.— Phillimore's  (J.  G.)  Jurisprudence.— 
An  Inaugural  Lecture  on  Jorisprudenoe,  and  a  Lecture  on  Canon 
Law,  dellTered  at  the  Hall  of  the  Lmer  Temple,  Hilary  Term,  1861. 
By  J.  6.  PHILLIMORE,  Esq.,  Q.O.    8vo.    1851.    Sewed.    3s.  M. 


Plggott-^Ftcte  "Foreign  Jadgmentt.** 
YLAWS.— r 


JURY  LAWS.— Erie's  The  Jury  I-aws  and  their  Amend- 
ment. By  T.  W.  ERLE,  Esq.,  one  of  the  Masters  of  the 
Supreme  Court.     Royal  8yo.     1882.  5s. 

JUSTINIAN,  INSTITUTES  OF.-Cumin.— F«e  "Civfl  Uw.» 

Rueag^s  Student's  '' Auxilium"  to  the  Institutes 

of  Justinian. — Being  a  compete  synopsis  thereof  in  the  form 

of  Question  and  Answer.    By  ALFRED  fiENRT  RUEGG,  of  the 

Middle  Temple,  Barrister-at-Law.    Post8yo.    1879.  5s. 

"  The  student  will  he  greatly  assisted  in  clearing  and  arranging  his  knowledge  by  a 

work  of  this  kind."— Xow  Journal, 

JUSTICE  OP  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  OfTicer.— ISdited  under  the  Superintendence 
of  JOHN  BLOSSETT  MAX7LE,  Esq.,  Q.C.  The  Thirtieth  Edition. 
Five  large  Tola.    8vo.    1869.    iPublt$hed  at  71.  7»,)  Net,2L2$, 

Stone's  Practice  for  Justices  of  the  Peace,  Justioee 
Clerks  and  Solidtors  at  Petty  and  Special  SessioiuL     With  Forms. 
Ninth  Edition.    By  WALTER  HENRY  MACNAMARA,  Esq., 
Barrister-at-Law.     Editor  of  *'  Paley's  Summary  Convictions/'  &c 

{In  the  press.) 

Wigram's  The  Justices'  Note  Book.— By  W.  KNOX 

WIGRAM,  Esq.,  Barrister-at-Law,  J.P.  Middlesex.    Second  Edi- 

tion.    With  a  copious  Index.    {Corrected  and  Revised  to  December^ 

1880.)    Royal  12mo.    1881.  12s.  6<i 

"  The  book  seems  to  be  full  and,  considering  its  sise,  complete.    We  have  found  in 

it  all  the  information  which  a  Justice  can  require  as  to  recent  legislation." — Th€ 

Timu,  Sept  10, 1881. 

*'  we  hsTe  nothing  bnt  praise  for  tlie  book,  whicb  h  a  Jostioes'  rqja!  road  to  knowledge, 
and  Ottglkfc  to  lead  tbem  to  a  more  aooorato  aoqnaintaaos  witli  their  dntiss  than  many  of 
them  baTS  hitherto  poaieased.  "^fioUMtor/  JowmeA. 

**  This  is  altogotner  a  capital  book.    Mr.  Wigram  is  a  good  lawyer  and  a  good 
justices'  lawyer.^— Xav  JowrmU. 
**  We  ean  tnoroughly  recommend  the  Tolume  to  magistrates.* — Lous  Ttmes. 

\*  All  standard  Laso  Works  are  kept  in  Stock,  in  law  ealf  andotiur  bindings. 
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LAND  TAX.— Bourdin*8  Land  Tax.— An  Exposition  of  th( 
Lftod  Tmx  ;  its  Awo—ment  and  Collection,  with  a  ataAement  of  th« 
lidiits  conferrcd  by  the  Redemption  Acti.  By  MARK  A.  BOUB- 
DIN  (late  Begistntf  of  Land  Tax).    Second  Edition.     1870.        it. 

LANDLORD  AND  TENANT.— AVood fall's  Law  of  Landlord 
and  Tenant.— With  a  hJl  Collection  ot  IVeoedenta  and 
Fonna  of  Pkoeednre.  Containing  alao  an  Abatnet  of  Leadinir  Pro- 
poritiona,  and  Tables  of  oeitain  Customs  of  the  Couatiy.  Twelfth 
Editioo.  In  which  the  Precedents  of  Leasos  have  been  roTised  and 
enlarged,  with  the  assistance  of  L.  G.  G.  Bobbins,  Esq.  By  J.  M. 
LELY,  Esq.,  Baxrister-at-Iiaw,  Editor  of  **  Chitty's  Statutes,**  ftc, 
kc    Boyal  8to.    1881.  12.  18j. 

**T1m  editor  has  expeaded  flUborala  industry  sad  qrstamstie  sfaUitr  In  mskliif  Uie 

vork  •■  psrfseC  M  posdble.''~8o<idtori' .Xntnial 

LANDS  CLAUSES  ACTS.— Jepson's    Lands  Clauses  Con- 
solidation Acts:  with  Decisions,  Forms,  ft  Table  of  Coste.  By 
ABTHUB  JEPSON,£sq.,  Banrister-at-Law.  Demy  8va  1880.  18s. 
*'  The  work  oondudes  with  h  numoer  of  forms  and  a  remarkably  good  Index." — 


'*  A«  far  as  we  bsTo  been  aUe  to  dlscorer,  sll  the  decisions  bare  been  stated,  sad 
the  effect  of  them  correctly  giTen."— Zow  JoumaL 

"  We  have  not  obeerred  any  omimlons  of  cases  of  importanoe,  and  the  ourpor 
of  the  decisions  we  have  examined  is  fairly  well  stated.    The  costs  under  tne  Act 
are  gi^en,  and  the  book  contains  a  large  number  of  forms,  which  will  be  found 
\metvd.*'Soiieitor^  Jwrmal. 

LAW,  GUIDE  TO.— A  Guide  to  the  La>Ar :  for  General  Use. 

By  a  Barrister.  Twenty-third  Edition.  Crown  8vo.  1880.  JVef,  Ss.  6d. 

**  Within  a  marreUously  small  oomnass  the  author  has  eondensed  the  main  pnnri> 

sioDB  of  the  law  of  England,  applicable  to  almost  erezy  tranaartinm,  matter,  or  thJng 

incidental  to  the  reUmma  between  one  individual  and  another." 

LAW  LIST.— Law  List  (The).-— Comprising  tbe  Judges  and  Officen 
of  the  different  Conrts  of  Jnsdoe,  Counsel,  Special  Pleaders, 
Draftsmen,  Conveyancers,  Solidtors,  Notaries,  &c.,  in  England 
and  Wales ;  tbe  Circuits,  Judges,  Treiwurezs,  Begvitiars,  and  High 
Bailiib  of  tiie  County  Courts  ;  Metropolitan  and  Stipendiary 
Magistrates,  Law  and  Public  Ofifioers  in  England  and  the  Colonies, 
•  Foreign  Lawyers  with  their  English  Agents,  Sheriffs,  Under-ShertBRi, 
and  ^eir  Deputies,  Clerks  of  the  Peace,  Town  Clerln,  Coraners,  ftc^ 
&C.,  and  Commissioneirs  for  taking  Oaths,  Conyeyanoera  l*metiaing 
in  England  under  Certificates  obtained  in  Scotland.  So  far  as 
relatea  to  Special  Pleaders,  Draftsmen,  Conveyancers,  Solicitois, 
Proctors  and  Notaries.  Compiled  hj  WTTJ.TAM  HEKRT 
COUSINS^  of  the  Inland  Revenue  Office  Somerset  House, 
Begistrar  of  Stamped  Certificates,  and  of  Joint  Stock  Companies, 
and  Published  by  the  Authority  of  the  Commiuionera  of  Inland 
Revenue.    1882.  {N^eiuk,^)      10s.  (ki. 

LAW  REPORTS.— A  large  Stock  of  second-hand  Reports.  Prices 
on  application. 

LAWYER'S  COMPANION.— Fftfe  "Diary." 

LEADING  CASES.— Haynes'  Student's  Leading  Cases. 
Being  some  of  the  Principal  Decisions  of  the  Courts  in  Constituticsial 
Law,  Conmion  Law,  Conveyancing  and  Eq^ty,  Probate,  Divoroe, 
Bankruptcy,  and  Criminal  Law.  With  Notes  for  the  use  of  Students. 
By  JOHN  F.  HATNES,  LL.D.,  Author  of  "The  Practice  of  the 
Chancery  Division  of  the  High  Court  of  Justice,"  "Hie  Student's 
SUtutes,'*  &C.    Demy8va    1878.  Ifis. 

<*  Will  piove  of  great  ntllitj,  not  only  to  Btadsoti,  bat  PrsditioBsra    Hm  HoSss  si* 

dear,  pointed  and  condse.'*— Iiov  tinier. 
•*  We  think  that  this  hook  will  sapply  a  waat the  book  Is  ifacnlRr;y  waB 

arranged  for  referenoe.**— lai»  /oaniaL 

\*  AU  ttandaird  Law  Works  ttrthgHin  Stockfin  Um  calf  and  oiUr  bindmgt. 
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LEADING  CASeSf-Oominrntd, 

Shirley's  Leading  Cases  made  Easy.  A  Selection 
of  Leading  Cues  in  the  Common  Law.  By  W.  SHIRLEY  SHIR- 
LEY, M.  A.,  B.C.L.,  Esq.,  Barrister-at-Law.  DemySvo.   1880.   14«. 


are    , 

-*.  .  writing 

i^tjout." LtM9  Tiin€t 

LEGACY  DUTIES.- Ftcfe  <<  Taxes  on  Soccesnon.'* 

LEXICON.— Fuic  *' Diotionary." 

LIBEL  AND  SLANOER.-Odaers  on  Libel  and  Slander.— 
A  Digest  of  the  Law  of  Lioel  and  Slander,  with  the  Evidence,  Fh>- 
cedare  and  Practice,  both  in  Civil  and  Criminal  Cases,  with 
Precedents  of  Pleadings.  With  Appendix  of  Statutes  containing 
the  Newspaper  Libel  and  Registration  Act,  1831.  By  W.  BLAKE 
ODGERS,  M.  A,  LL.D.,  Barriater-at-Law,  of  the  Western  Circoit 
Demy  8vo.     1881.  2i«. 

**  We  have  rarely  examined  a  work  which  ihowi  so  mnch  industry. 

...    Bo  good  is  the  book,  which  in  its  topical  arrangement  if  yastly 

superior  t»  the  general  ran  of  lav  books,  that  criticism  of  it  is  a  oompli- 

meat  rather  than  the  roTerte." — Law  Journal, 

*'  The  author  is  entitled  to  praiae  for  hia  industry,  and  we  think  his  book  will  be 

accepted  aa  a  useful  one  by  the  professLon."— rA«  Time*,  Sept.  10,  1881. 

LIBRARIES  AND  MUSEUMS.— Chambers'  Digest  of  the 
Law  relating  to  Public  Libraries  and 
Museums  and  Literary  and  Scientific  Insti- 
tutions generally.  Second  Edition.  By  G.  F.  CHAM- 
BERS,  Barrister-at-Law.     Imperial  8vo.     1879.  8«.  6c2. 

LICENSINQ.— -Lely  and  Foulkes'  Licensing  Acts, 
1828,  1869  1872,  and  1874;  Containing:  the  Law  of  the 
Sale  of  Liquors  by  Retail  and  the  Management  of  Licensed  Houses ; 
with  Notes  to  the  Acts,  a  Summary  of  the  Law,  and  an  Appendix 
of  Forms.  Second  Edition.  By  J.  M.  LELT  and  W.  D.  L 
FOULKES,  Eaqrs.,  Barristers-at-Law.  Royal  12mo.  1874.  8«. 
*'  The  notea  are  teasible  and  to  the  poiut,  and  giTe  eridence  both  of  care  and  know- 
ledge of  the  aal^ect"— SMUeepff' JovmoiL 

LIFE  ASSURANCE.— Scratchley's  Decisions  in  Life  As- 
surance Law,  collated  alphabetically  according  to  the  point 
involved ;  with  the  SUtntes.  Revised  Edition.  By  ARTHUR 
SCRATCHLEY,  M.A.,  Barrister-at-Law.  D^my  8vo.  1878.  6<. 
LUNACY.— Elmer's  Practice  in  Lunacy.— The  Practice  in 
Lunacy  under  Commissions  and  Inquisitions,  with  Notes  of  Cases 
and  Riecent  Dedsions^  the  Statutes  and  General  Orders,  Forms  and 
Costs  of  Proceedings  in  Lunacy,  an  Index  and  SchediUe  of  Cases. 
Sixth  Edition.  By  JOSEPH  ELMER,  of  the  Office  of  the 
Masters  in  Lunacy.    8vo.    1877.  21<. 

MAGISTERIAL  LAW.— Burn.— Vtcie  «  Justice  of  the  Peace." 

Shirley's  Elennentary  Treatise  on  Magisterial 
Law,   and  on   the    Practice  of    Magistrates 
Courts.— By  W.  SHIRLEY  SHIRLEY,  M.  A,  B.C.L.,  Esq., 
Barrister-at-Ijaw.    Author  of  "  A  Selection  of  Leading  Cases  in  the 
Common  Law,"  ''A  Sketch  of  the  Criminal  Law,"  &c.    Koyal  12mo. 
1881.     6«.  6d. 
^A^igram.— Fide  "Justice  of  the  Peace." 
MAYOR'S  COURT   PRACTICE.— Candy's   Mayor's  Court 
Practice.— The  Jurisdiction,  Process, Practice,  and  Mode  of  Plead- 
ing in  Ordinary  Actions  in  the  Moor's  Coart,  London  (commonly  called 
the  "Lord  Mayor's  Court").    Founded  on  Brandon.    By  GEORGE 
CANDY,  Esq.,  Barrister-at-Law.    Demy  8va    1879.  14ff. 

"The  'ordinary'  practice  of  t&e  Court  is  dealt  with  in  its  uaniral  order,  and  is 
ahnply  and  clearly  atated."— law  Jounml, 
*^*  All  gtanddrd  Lmo  Workt  are  hepl  in  Stocky  in  law  calf  and  Uker  hindinfji. 
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MWRCANTILE  LAW.— Boy d.^FUc**  Shipping." 
Russell.—  VitU  **JkgeBewr 

Smith's  Compendium  of  Mercantile  La^w.— Ninth 

Bditfam.    B7O.lLI>0WDESWELL,of  tba  Inner  Tenqils,  Esq., 

one  ol  Her  Majesty's  CoanseL    Boysl  9v<k    1877.  \l  18t. 

Tudor's  Selection  of  Leading  Cases  on  Mercan^ 

tile  and  Maritime  La^^.—Whh  Notes.  ^O.  D.  TUBOR^ 

S^..  B«ti8ter^«i.Lmr.  Second  Edition.  Boysl  8to.  1868.   U  18s. 

MITROPOU8  BUILMMO  ACTS— >Voolrych'8  Metropolis 

Building  Acts,  with  Notes,  Kinlanstosy  of  the  Sections  sad 

of  the  ArohitectonlTennscontsinedttierein.    Second  Edftfon.  By 

NOEL  H.  PATEBSON,  B«nister.at.lAir.    12nio.    1877.     S».6d. 

MUNES.— Rogers'  L.Brw  relating  to  Mines,  Minerals, 

and  Quarries  in  Great  Britain  and  Ireland; 

with  n  Smnmsfj    ol  the  Laws  of  Foreign  States,  Aa    Second 

Editioa  Enlarged.    By  ABUNDEL    B06EBS,   Esq.,  Judge  of 

Coonty  Courts.    8ya    1876.  IL  lit.  6tf. 

"  Tlia  motane  will  prore  i&Talii«ble  m  «  watk  of  Iflcal  mtanee.*— nu  Mimimg  JomrtmL 

MONEY  SECURITIES.— Cavanagh's  Lavsr  of  Money  Secu- 
rities.—In  Three  Books.  I.  Personal  Secnrities.  IL  Secorittv 
onPruperty.  III.  Misoellaneons;  with  an  Appendix  of  Statates. 
By  C.  CAVANAGH,  B.A.,  LL.B.  (Lend.),  of  the  Middle  IVmple, 
Esq.,  Banrister-ai-Law.    In  I  vol.    Demy  Syo.    1879.  21s. 

**  An  adtuirable  gyno|isls  of  the  whole  law  and  metloe  with  regsrd  to  neuxitiee 

ci  erery  sort We  desiro  to  aooora  it  all  pnlae  for  its  oomplefebieK^ 

and  general  accuniey ;  we  can  honestly  aay  there  la  not  a  dovenly  sentence  fraun 
beginning  to  end  of  it,  or  a  single  case  omitted  which  has  any  material  hearing'  on 
the  subject*— AolttftfM  BeHew, 

**  We  know  of  uo  woric  which  embnMes  to  nsoh  that  Is  of  eTwr-digr  iBportaaoe,  nor 
do  we  know  of  any  author  who  shows  mare  liUDiUaritj  with  Ms  snbjeet  The  book  is 
cms  whidi  ws  shall  certainly  keep  near  at  hand,  and  ws  belieTs  tut  it  wiU  prove  a 
decided  aoqoMtton  to  tne  praciitiooer.*'— Xotp  Time$. 

"  The  author  has  the  gift  of  a  pleasant  style ;  thwe  are  abondant  and  coirect 
referwioea  to  decisions  of  a  recent  date.  An  appondiz,  in  irtddi  is  embodied  th» 
full  text  of  sereral  important  statutes,  adds  to  the  utility  of  the  worie  as  a  book  of 
roiKence:  and  there  la  a  good  indez.''-i8olfca»rf'  JbmrmaL 

l^MRTCACE.— Coote's  Treatise  on  the  La'w  of  Mort- 
gage.—Fourth  EditioB.  Thorons^y  rerised.  By  WILLIAM 
WlQiLTS  MACKESON,  Esq^  one  of  Her  Majesty's  Counsel. 
In  1  VoL  (14S6  pp.)    Boyal  8to.    1880.  2L  2s. 

"  There  can  be  no  doubt  that  the  woik  is  most  oomprdiensiTe  in  its  scope  and  ex> 
haustlTe  in  its  treatment,  and  that  it  affords  to  the  vrsctitioner  a  mine  of  valuabte 
and  trustworthy  information  convenientiy  airangea  and  clearly  expressed."— Xoip 
Magaxine,  May,  1881. 

"  The  book  will  be  found  a  tety  ^valuable  addition  to  the  ptaotitionei's  libnry.  .  . 
....  Mr.  Mackoeon  may  be  congratulated  on  the  suooess  with  which  he  has  con- 
Terted  an  old  and  rather  long>wlndea  text-book  into  a  complete,  torse,  and  practical 
treatise  for  the  modern  lawyer."— <Soltaler«'  /Mmal,  January  1, 1881. 

**  Mr.  Mackeson's  maimer  is  clear  and  practical,  and  in  many  oases  ho  supplies  useful 
summaries  by  way  of  recapitulation  .  .  .  The  new  edition  of  '  Coote  on  Mortgages* 
will  be  found  a  TiUuable  addition  to  the  library  of  every  practising  lawyer.** — lam 
Jimmalj  January  22, 1881. 

NAVY.— Thring's  Crinninal  La-w  of  the  Navy,  with  an 
Introdnctoiy  Chapter  on  the  Barly  State  and  Discipline  of  the  NtkYj, 
the  Rules  of  Evidence,  and  an  Appendix  oomprishig  the  Naval 
Discipline  Act  and  Px-actical  Forms.  Second  Edition.  By 
THEODORE  THRING,  of  the  Middle  Temple,  Banister-at>Law, 
late  CommisBoner  of  Bankmptcy  aft  Liveipodl,  and  C.  E.  aiFFORD, 
Assbtant-Paymaster,  Royal  Navy.    12nio.    1877.  lSi.6<i. 

**I&  the  new  edition,  the  prooednre,  naval  regnLttiens,  fonns,  and  aU  matters  eon< 

neeted  wtitb  the  practical  adminisTratton  of  the  law  have  been  clwisifWwl  and  arranged  hy 

Mr.  Oifford,  so  that  the  work  is  is  every  way  naefal,  complete,  and  np  to  date.'*— if<aM 

and  JiUUary  Oatttte. 

*«*  AU  ttandard  Law  WarJu  mrt  htfi  in  Stocky  in  law  €aJf  and  tOktr  &uiif«ii^ 
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NEGLIGENCE — Smith's  Treatise  on  the  Law  of 
Negligence,  with  a  Snpplement  containing  "The  Employers' 
LlabiUty  Act,  1880,"  with  an  Litroduction  and  Notes.  By  HORACE 
SMITH,  3Jl.,  Eaq.,  Bairiater-at-Ijaw,  Recorder  of  Lincoln,  Editor  of 

"Roeooe's  Criminal  Evidence,"  Ao,    Demy  dvo.     1880.  10«.  6d. 

*'The  author  oocasionally  attempt*  to  criticise,  aa  well. as  to  catalogue,  deolsioiUt 
thus  really  helping  lawvers,  who  rarely  consult  law  books,  except  when  some  ques< 
tlon  demanding  a  consideration  of  conflicting  authorities  has  to  be  settled."—^ 
limm,  September  8. 1880. 

**The  author  has  performed  his  task  with  judgment  and  sUIL  .  .  A  good 
IndsK  is  very  yaluable,  and  the  book  appears  to  us  to  be  excellent  In  that  respect."— 
Sotieitonf  Journal,  June  12,  ISSOi 

NISI  PfllUS.— Roscoe's  Digest  of  the  La>^  of  Bvldence 

on  the  Trial  of  Actions  at  Nisi  Prius.— Fonrteenth 

Edition.    By  JOHN  DAT,  one  of  Her  Majesty's  Coonsel,  and 

MAUBICB  POWELL,  BairiBter-at-Law.    IUyyall2mo.    1879.  2Z. 

(Bownd  in  one  tkiok  volume  ealf  or  cimttt,  6e.,  or  in  two  oonvenimU  vole. 

calf  or  cireuity  9«.  net,  extra.) 

•«Xhs  task  of  adantfng  the  old  text  to  the  new  proosdare  was  one  requiring  mnoh 

patient  labom,  esreml  socurs^,  and  oondseness,  as  well  as  diaoretion  in  the  omission  of 

matter  otedets  or  nnneoessary.    An  exsmination  of  the  bulky  Tolnme  before  ns  affords 

good  eridenoe  of  the  poesessioa  of  these  qualities  by  the  present  editors,  sad  we  feel  sure 

that  thepepalarity  or  the  work  will  oootlnae  nnabstwd  nndar  tbstr  conscientious  care.**— 

LamMaffatifu, 

Selwyn's  Abridgment  of  the  La'w  of  Nisi 
Priua— Thirteenth  Edition.  By  DAVID  KEANB,  Q.C., 
Becorder  of  Bedford,  and  CHABLES  T.  SMITH,  M.  A.,  one  of  the 
JudgM  of  the  Supreme  Court  of  the  Gape  of  Grood  Hope.  2  vola. 
Bo^al  8m    1899.    {PMieked  ai  2Z.  16i.)  Nel,  11. 

NOTANOA.~7Jcl0  «<  Digerti.'* 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac- 
tice of  a  Notary  of  England.— With  a  full  oolleciton  of 
Precedents.  Foath  Edition.  By  LEONE  LEVI,  Esq.,  F.S.A., 
of  Lincoln's  Inn,  Barrister-at-Lair.    8vo.    1876.  H  4e. 

OATHS.^Braithi^v^aite's  Oaths  in  the  Supreme  Courts 
of  Judicature. — ^A  Mannalfor  the  nae  of  ComnuMionera  to 
Administer  Oathe  in  the  Supreme  Conzts  of  Jndicatore  in  England 
and  Ireland  and  of  all  other  persons  empowered  to  administer  oaths 
in  aid  of  proceedings  in  conrts  of  law.  Part  L  containing  practical 
information  respecting  their  Appointment,  Designation,  JoriBdiotion, 
and  Powers ;  Part  H.  comprising  a  collection  of  officially  recognised 
Forms  of  Jurats  and  Oaths,  with  Explanatory  ObsenrationB. 
Fonrth  Edition.  By  T.  W.  BRAITHWAITE,  of  the  Central 
Office.    Fcap.  8yo.    1881.  4t.  6cf . 

**  The  work  wUl,  we  doobt  not,  beoons  the  rsoognissd  guide  of  conunisslonerB  to 

sdaliUatsr  oaths."— Arficiton'  Journal. 

PARISH  LAW.— Steer's  Parish  La-w;  being  a  Digest  of  the 
Law  relating  to  the  Civil  and  Ecclesiastical  Government  of  Parishes 
and  the  Belief  of  the  Poor.  Fourth  Edition.  By  WALTER 
HENBY  MACNAMABA,  Esq.,  Bamster-at-Law.    Demy  Svo. 

1881.  161. 

**  An  exceedingly  useful  compendium  of  Parish  Law."— law  TitntM,  February  5, 1881 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 
nership.— Second  Edition,  with  Appendix,  containing  an  anno-^ 
tated  reprint  of  the  Partnership  Bill,  1880,  as  amended  in  Committee. 
By  FBEDERICK  POLLOCK,  cl  Lincoln's  Inn,  Esq.,  Barrister-at- 
Law.     Author  of   *'  Principlee  of  Contract  at  Law  and  in  Equity.'* 

Demy  8yo.    1880.  Se.  6d. 

"  Of  the  execution  of  tbe  work,  we  can  speak  in  terms  of  the  highest  praise.  The 
language  Is  simple,  concise,  and  dear;  and  the  geueral  propositioxis  may  bear  com- 
panson  with  those  of  Sir  Jiunes  Stephen."— £a»  Magaane, 

**  Mr.  Pollock's  work  appears  eminently  satisfactory  ...  the  book  is  praise- 
worthy in  design,  acholarly  and  complete  in  execution."— iSetfunfffy  Jteviete. 

*«*  AU  ikmdauxl  Imw  Worke  a/re  ki^  in  Stodtfin  law  ctdf  and  Other  l^^ 
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PATENTS. — Hiiidmarch's  Treatise  on  the  La>^  rela- 
ting to  Patents. — 8to.  1846.  IL  It. 
Johnson's  Patentees'  Manual ;  being  a  Treatise 
on  the  Law  and  Practice  of  Letters  Patent, 
especially  intended  for  the  use  of  Patentees 
and  Inventors.— By  JAMES  JOHNSON,  Bamster^t-Law, 
and  J.  H.  JOHNSON,  Solicitor  and  Patent  Agent  Fourth  Edition. 

ThoroQffhly  revised  and  mnch  enlaiged.  Demy  8vo.  1879.    lOt,  fid, 
"  A  rery  excellent  nannai"— Zmv  Heiet. 

'*  The  ftntbore  biiTe  not  cmlj  a  knowledge  of  tbe  law,  bat  of  the  working  of  llie  law.  Be- 
sides the  table  of  esses  there  Is  e  oo|iIoob  index  to  subjects. "— Xme  JpuntoL 

Thompson's  Handbook  of  Patent  I^a^w  of  all 
Countries.^Thizd  Edition,  reviaed.  ByWM.  P.  THOMPSON, 
C.£.    12mo.    1878.  .VeC,  2a  6d 

PERSONAL  PROPERTY.— Shearwood's  Concise  Abridg- 
ment of  the  La^v  of  Personal  Property:  ahowing 
analytically  its  Branches  and  the  Titles  by  which  it  is  held.  Bj 
JOSEPH  A.  SHEARWOOD,  of  Lincoln's  Inn,  Esq.,  Barriater-at- 
Law,  Author  of  "  Concise  Abridgment  of  Law  of  KoJ  Pioperty," 
dec,    Dem7  8yo.    1882.  Sa  6d. 

..."  Will  be  acceptable  to  many  studente,  as  giving  them,  in  fact,  a  ready-made 

note  hook."— JndermaurM  Law  Studmt^  Jomrnal,  January,  188S. 

Smith.—  Vidt "  Baal  Property."    * 
PETITIONS.— Palmer.— Fide  "  Conveyancing.'' 

Rogers.— Ficfe  **  Electiona." 

PLEADING.  —  Bullen     and     Leake's    Precedents    of 

PleadlnqSy    with    Notes   and    Rules    relating    to    Pleading. 

Fourth  Edition.    Kevised  and  adapted  to  the  present  Practice  in 

the  Queen's  Bench  Division  of  the  High  Court  of  Justice.    By 

THOMAS  J.  BULLEN,  Esq.,  of  the  Inner  Temple,  and  CYBIL 

DODD,  Esq.,  of  the  Inner  Temple,  Barrister^t-Law.     In  2  parts. 

Part  I.  (containing  (1)  Introductoiy  Notes  on  Pleading ;  (2)  Fonns 

of  Statements  of  Clahn  in  Actions  on  Contracts  and  Torts,  irith 

Notes  relating  thereto).    Royal  12mo.    1882.  \L  4«. 

"  Mr.  Thomas  Bullen  and  Mr.  Cyrfl  Dodd  have  done  their  work  of  adaptatioo 

admirably.  '—Lato  Jpvmal,  Jan.  21, 1882. 

POCK  LAW.— Davis' Treatise  on  the  Poor  Laws.— Being 
Vol  IV.  of  Bums'  Justice  of  the  Peace.  Sro,  1869.  12.  lU  6d. 

POWERS.— Farwell    on    Powers.— A    Concise   Treatiae  on 

Powers.    By  GEORGE  FABWELL,  B.A.,  of  Lincoln's  Inn,  Esq., 

Barrister-at-Law.    8vo.     1874.  U  It. 

«•  We  recommend  Mr.  FanreH'a  book  aa  oonlainiag  within  a  tmall  foiwpeae  what  woald 

otbenrlae  have  to  be  Mugbt  out  in  tbe  penee  of  bmadredt  of  oonftuinc  reports.*— Tftc  late. 

PRINCIPAL  AND  AGENT.- Petgrave's     Principal     and 

Agent. — A  Manual  of  the  Law  of  Principal  and  Agents    By 

E.  C.  PETGBAYE,  SoUoitor.    12mo.    1857.  7s.  ^ 

Petgrave's  Code  of  the  Law  of  Principal  and 

Agent,  with  a  Preface.    12mo.    1876.  Net,uwed,it, 

PROBATE.— Browne's  Probate  Practice :  a  Treatiae  on  the 
Principles  and  Practice  of  the  Court  of  Probate,  in  ContentioaB  and 
Non-Content'ouB  Business.  Bevised,  enlarged,  and  adapted  to  the 
Practice  of  the  High  Court  of  Justice  in  Probate  business,  with  the 
Statute  of  June,  1881.  By  L.  D.  POWLES,  of  the  Inner  Tem^ 
Barrister-at-Iiaw.  Includhig  Practical  Directions  to  Sofidtors  for 
Proceedings  in  tbe  Registxy.  By  T.  W.  H.  OAKLEY,  of  tbe  Prin- 
cipal Begistrr,  Somerset  House.  8vo.  1881.  11.  10«, 
"  Thin  edition  will  thiis  supply  tbe  pmctitionen  in  both  brancbGe  of  tbe  innfcwiiiiii 

with  al  )  the  information  that  they  may  require  in  connection  witb  the  probate  of 

wlUe."— 7%<!  Tima,  Sept.  10,  1881. 
"  In  its  present  form  this  is  undoubtedly  the  most  complete  work  on  the  Prsctioe 

of  the  Court  of  Frobate This  is  strictly  a  practical  book.    No  principle 

of  law,  statute  or  form  which  could  be  of  service  to  the  practitioner  In  the  Rrobate 

Division  appears  to  have  been  omitted."~rA«  law  Timetf  Sept  17, 1881. 

*^*  AU  standard  law  Works  are  kept  m  ^oek,in  Urn  coif  and  otksrUimdittgs, 


119,  CHANCERY  LANE,  LONDON,  W.C.        25 


PUBLIC  HEALTH.^Chambers'  Digest  of  the  La>;v  re- 
lating to  Public  Health  and  Local  Govern- 
ment.—With  No^  of  1260  leading  Cmm.  Varioiu  official 
doooments  ;  precedents  of  By-laws  and  Regulations.  The  Statutes 
in  fall.  A  Table  of  Offences  and  Pnniahmenti,  and  a  CopiooK 
Index.    Eighth  Edition.    Imperial  8vo.     1881.  12.  lU. 

Or,  the  above  with  the  Law  relating  to  Highways  and  Bridges.  2L 

FitzGerald's  Public  Health  and  Rivers  Pol- 
lution Prevention  Acts. — ^With  Eicplanatory  Introdac- 
tion,  Notes,  Gases,  and  Index.  By  G.  A.  R.  FITZGERALD, 
Esq.,  Barrister-at-Law.    Royal  8yo.    1876.  IL  U, 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  including  Hints  as  to  the  Summoning  and  Manage- 
ment of  them ;  And  as  to  the  Duties  of  Chairmen,  Clerks,  Seoretaries 
and  other  Officials;  Rules  ot  Debate,  &o.,  to  which  is  added  a  Digest 
of  Reported  Cases.  By  GEORGE  F.  CHAMBERS,  Esq.,  Bar- 
rister-at-Law.   12mo.    1878.  Net^  2i.  6<L 

QUARTER  SESSIONS.— Leeming  <&  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Theur  Jurisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HORATIO  LLOYD,  Esq.,  Recorder  of  Chester,  Judge  of  County 
Oonrts,  and  Depnty-Chairmaa  of  Quarter  Sessions,  and  H.  F. 
THURLOW,  Esq.,  Barrister-at-Law.    8vo.     1876.  U  It. 

*'  The  present  editors  appear  to  have  taken  the  utmost  pains  to  make  the  ▼olume 

complete,  and,  from  our  examination  of  it,  we  can  thoroughly  recommend  it  to  all 

Interested  in  the  practice  of  quarter  sessionfl."— Xoa*  Tkne*. 

Pritchard's  Quarter  Sessions.— The  Jarisdiction,Pniotioe 

and  Procedure  of  the  Quarter  Sessionsin  Criminal,  Civil,  and  Appellate 

Matters.  By  THOS.  SIRRELL  PRITCHARD,  of  the  Inner  Temple, 

Esq.,  Bairister-at-Law,  Recorder  of  Wenlock.    8yo.    1875.    2L  2f. 

"  We  can  confidently  say  that  it  is  written  throughout  with  clearness  and  intelli- 

genoe."~<8o/tfettor«'  JoumaL 

RAlLWAYS.~Bro^wne  and  Theobald's  La^w  of  Rail- 
^vvay  Companies.— -Being  a  Collection  of  the  Acts  and  Orders 
relating  to  Railway  Companies,  with  Notes  of  all  the  Cases  decided 
thereon,  and  Appendix  of  Bye-Laws  and  Standing  Orders  of  the 
House  of  Commons.  By  J.  H.  BALFOUR  BROWNE,  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law,  R^strar  to  the  Railway 
CoDuniisioners,  and  H.  S.  THEOBALD,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law,  and  Fellow  of  Wadham  College,  Oxford.  Demy 
8vo.    1881.  1/.  12s. 

"Contains  in  a  very  concise  form  the  whole  law  of  railways."— rA«  Tinwt,  Sept. 
15, 1881. 

**  As  far  as  wo  have  examined  the  volume  the  learned  authors  seem  to  have  pre- 
sented the  profession  and  the  public  with  the  mojst  omplo  information  to  be  found, 
whether  they  want  to  know  how  to  start  a  railway,  how  to  fmmo  its  bye-laws,  how 
to  work  it,  how  to  attuck  it  for  injury  to  person  or  property,  or  how  tb  wind  it  up." 
— Letw  Times. 

"There  can  be  no  doubt  that  the  book  under  review  offers  to  the  practitioner  an 
almost  indispensable  aid  In  all  cases  of  railway  law  and  its  kindred  topics.  No  less 
than  seyentr-five  Acts,  from  the  Carriers  Act  (I  William  IV,  c.  OS),  down  to  the 
Employers*  Liability  Act,  passed  on  tho  7th  September,  1880,  are  sot  forth  in  chrono- 
logical order.  Between  the  sections  are  intercalated  notes— often  lengthy,  though 
oondsely  warded— setting  forth  the  effect  of  all  the  decided  cases  to  Noyember. 
1880.  .  .  .  The  index,  for  which  Mr.  Montague  Lush  is  responsible,  is  full  and 
well  executed."— law  Maoazine,  May,  1881. 

Lely's  Railway  and  Canal  Traffic  Act,  187S.— 
And  other  Railway  and  Canal  Statutes ;  with  the  General  Orden, 
Fonns,  and  TaUe  of  Fees.  By  J.  M.  I£L  Y,  Esq.  Post  8  vo.  1878.   8«. 

*«*  All  itandardLaiio  Wcrki aire  hq^ in  Siodt,  in  Imw  ealfand Uher  bkuUmgs, 
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RATES  AND    RATINCr^-Castle's  Practical  Treatise  on 

the  La^w  of  Rating.   By  EDWARD  JAMES  CASTLE,  of 

the  Inner  Temple,  Eaq.,Baiiiater-Ai-Lair.  Demy  8tow  1870.   12.lt. 
*'  Mr.  CasUe'a  book  Is  a  correct,  exhausllTe,  dear  and  ooncifle  rlaw  of  tibe  Uw.**— 

"  The  book  is  a  tiseftil  assistant  in  a  perplexed  branch  of  Law.**— Zoir  JbamoL 

Chambers'  L»ay^  relating  to  Hates  and  Rating ; 
with  eepecuJ  reference  to  the  Powers  and  Duties  of  Bate-levyinf 
Local  Authorities,  and  their  Officers.  Being  the  Statutes  in  foil 
and  brief  Notes  of  550  Cases.  By  6.  F.  CHAMBEBS,  Esq., 
Barrister-at-Law.    Imp.  Svo.    1878.  RedweeA  to  IQi. 

REAL  ESTATE.— Foster's   Law   of   Joint   Ownership 

and  Partition  of  Real  Estate.   By  ED  WARD  JOHN 

FOSTER,  HA.,  late  of  Lincoln's  Inn,  Barrister-afe-Law.      Stol 

1878.  lOt  6d. 

**  A  Tory  satisfactory  tad*  mtcwm  on  the  Law  of  Joint  Ownenddp  and  Axtitloa.'' 

-^ham  Magotlnt. 

REAL  PROPERTY.— Green>^ood's  Recent  Real  Pro- 
perty Statutes.  Comprising  those  passed  during  the  yesn 
187i-1877  incluaiye.  Conaolidsted  with  the  Earlier  Statutes  thereby 
Amended.  With  Copious  Notes,  and  a  Supplement  cGotaining'  the 
Orders  under  the  Settled  Estates  Act*  1878.  By  HARRT 
GREENWOOD,  M.A.,  Esq.,  BanRster-at-Law.  8to.  1878.  10a 
**  To  students  particularly  this  collection,  with  the  careful  notes  and  leieiencea  to 

previous  legislation,  will  be  of  considerable  valne.**— Zow  Ttmn, 
'*llie  author  has  added  notes  which,  especially  on  the  Vendor  and  Forchaser  Act, 

and  the  Settled  Estates  Act»  are  likely  to  be  usefnl  to  tlie  practitioner."    Ciiiii  iftii  ■' 

JottnuU. 

Leakeys  Elementary  Digest  of  the  La^w  of  Pro- 
perty in  Land. — Containing:  Introdnotion.  FsartL  The 
Source!  of  the  Law.— Pait  IL  Estates  in  Land.  By  STEPHEN 
MARTIN  LEAKE,  Barn8ter.at.Law.    8to.    1874.  IL  2l 

\*  The  above  forms  a  complete  Introduction  to  the  Study  of  the  Law  of  Beal  Prmwitji. 

Shearwood'b  Real  Property.— A  Concise  Abridgment 
of  the  Law  of  Real  Property  and  an  Introduction  to  ConTeyandng. 
Designed  to  facilitate  the  subject  for  Students  preparing  tat 
Examination.    By  JOSEPH  A.  SHEARWOOD,  of  Linooln's  Inn, 

EBq.,BarriBter-at-Law.    Second  Edition.  Demy8T0.   1882.    7f:M. 
"  The  present  law  is  expounded  paragraphically,  so  that  it  could  be  actosJty  JwiiiiMif 
without  understanding  the  oxj^n  from  which  It  has  sprung  or  the  principles  oa 
which  it  is  based."~Zaw  J^timaU 

Shelford's  Real  Property  Statutes.— Eighth  Zdition. 
By  T.  H.  CARSON,  Esq.,  Barrister-at-Law.  8vo.    187i.     IL  lOt. 

Smith's  Real  and  Personal  Property.— A  Com- 
pendium of  the  Law  of  Real  and  Personal  Property,  prnnariiy 
connected  with  Conyeyancing.  Designed  as  a  second  oook  fcr 
Students,  and  as  a  digest  of  the  most  useful  leanong  for  PMeCi* 
tioners.  By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.  FlfOi  EditioiL 
2yo1s.    DemySvo.     1877.  2L  2s. 

**  He  has  giyen  to  the  stadent  abook  which  he  may  read  over  aad  over  aftis  wHfk  puM 
and  pleasure."— £ais  TImu. 

"The  work  beftxre  ns  nill,  we  think,  be  fonad  of  vwy  great  ssrvlco  lo  tka  |sasiHHiiwii " 

Ihlfciinii'  Turn  mat 

REGISTRATION.— Broi;v^ne's(G.Lathom)ParIiamentary 
and  Municipal  Registration  Act,  1878  (41  &  12 
Vict.  cap.  26) ;  with  an  Introduction,  Notes,  and  Additiooal 
Porms.  By  G.  LATHOM  BROWNE,  of  the  2Aiddle  Temide,  Esiw 
BaniBter-at-Law.    12mo.    1878.  Sil  6a. 

Rogers — Vide  **  Elections." 

\*  M  iiandard  law  TTorfa arelMplffi  StO€k,  in  laweafftrndMBrbimdvigi. 
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REGISTRATION    CASES.— Hop  wood      and      Coltman's 

Registration  Cases.— Vol. L (1868-1872).  Net,2l,lS$.  Calf, 
VoU  IL  (1873-1878).    Net,  21.  lOt.  Calf. 

Coltman's  Registration  Cases.- Vol.  L    Part  L  (1879 

—80).  Net,  lOi. 

RIVERS  POLLUTION  PREVENTION.— FitzGerald's    Rivers 

Pollution  Prevention  Act,  1878.— With  Ezplanatorv 

Litrodnction,  Notes,  Cases,  and  Index.    Bojral  8yo.  1876.      Zs,  6cL 

ROMAN  LAW.— Cumin.— ^'ute"  Civil." 

Greene's  Outlines  of  Roman  Law.— Consisiing  ohiefly 
of  an  Analysii  and  Stunmary  of  the  Institutes.  For  the  nse  of 
Students.  By  T.  WHITCOMBE  GREENE,  B.CL.,  of  Linooh&'s 
Inn,  Barrister-at-Law.  Third  Edition.  Foolscap  8vo.  1875.      7i.6d, 

Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 
Institutes  of  Justinian,  including  the  History  and 
Oeneialization  of  Eokan  Law.  By  T.  LAMBERT  MEARS, 
li.A.,  LLJ>.  Lond.,  of  the  Inner  Temple,  Bairisteroat-Law. 
PuhluhedlyyperfnunonofihelaUM.Oriolan,  Poet8yo.  1876.  12i.6<i. 

Ruegg. — Vide  ''Justinian." 

SAUNDERS'  REPORTS.— Williams'  (Sir  E.  V.)  Notes  to 

Saunders'  Reports. — By  the  late  SeHeant  WILLIAMS. 

Continned  to  the  present  time  by  the  Right  Hon.  Sir  EDWARD 

VAUGHAN  WILLIAMS.    2  vols.    Royal  8vo.    1871.      2L  10«. 

SETTLED  ESTATES.— Middleton's  Settled  Estates  Act, 

1877,  and  the  Settled  Estates  Act  Orders,  1878, 

with   Introduction,  Notes  and  Fonns,  and  Summary  of  Practice. 

Second  Edition.    By  JAMES  W.  MIDDLETON,  B.A.,  of  Lincoln's 

Inn,  Banister-at-Law.    12mo.    1879.  -is.  6d. 

'*  Will  be  found  axeeedinglf  luefal  to  legal  practltionen."— Zaa«  Journal. 

SHERIFF  LAW.— Churchill's    Law  of  the  Office  and 

Duties  of  the  Sheriff,  with  the  Writs  and  Forms  relating 

to  the  Office.    Second  Edition.    By  CAMERON  CHURCHILL, 

B.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Demy  8vo.  1882.  IZ.  it, 

"lliis  Is  a  work  opon  a  snbjeot  of  large  praetiosl  Importaaeep  and  seeina  to  haTo  benn 

coaralled  with  exoeptfonal  care."— law  Tinu$. 

"  undex'^erifle,  and  lawyers  generallT,  will  flnd  this  a  nseflil  book  to  bare  by  them, 
both  fijrferiiaal  and  reterenoe/'-~Z<ne  MOfftume, 
SHIPPINQ,  and  vide  **  Admiralty.** 

Boyd's  Merchant  Shipping  La^vs ;  being  a  Consolida* 
tion  of  all  the  Merchant  Shipping  and  Passenger  Acts  from  lS5i  to 
1876,  inclusiye ;  with  Notes  of  all  the  leading  English  and  American 
Cases  on  the  subjects  affected  by  Legislation,  and  an  Appendix 
containing  the  New  Rules  iMued  in  October,  1876  ;  forming  a  com- 
pete Treatise  on  Maritime  Law.  By  A.  C.  BOYD,  LLB.,  Esq., 
BarzisteMki-Law,  and  Midland  Circuit.    8va    1876.  12.  5«. 

**  We  can  recommend  the  work  as  a  Tory  UMfol  oompendinm  of  ahipplng  law."— Xate 


Foard's  Treatise  on  the  Law  of  Merchant 
Shipping  and  PreighL— By  JAMES  T.  FOARD,  Bar- 
riater-at-Law.    Royal  8vo.    1880.  ffaif  ca{f,  11.  U, 

SICNIHQ  JUDGMENTS.— Walker.— Fufe  "Judgments. ' 
SLANDER.— Odgers.—  Ku2e  *<  Libel  and  Slander." 
SOLICITORS.— Cordery*s   Law  relating  to  Solicitors 
of  the  Supreme  Court  of  Judicature.— With  an 
Appendix  of  Statutes  and  Rules.    By  A.  CORDERY,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.    Demy  8vo.    1878.  lit. 

'*  Mr.  Cordery  writes  teraloy  and  elearhr,  and  dlaplays  in  general  great  industry  and 
care  in  the  collection  of  cases.'  —JSolieitor't  Jimmal. 

**  The  chaptexB  on  liability  of  soliciton  and  on  lien  mey  be  aelectod  as  two  of  the 
beat  in  the  book."— £a»  JoumaL 

*«*  All  iUuuhrd  Lcm  Wwht  ar$hipiinat9A,  in  lam  calf  and  oiUrlnndinoM. 
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SOLICITOR'S  PRACTICE— Archibald.— Fufc  "Commcm  Law.- 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  theSpeciHc 

Performance     of    Contracts.— By    the    Hon-    Sir 

EDWABD  FRY,  one  of  the  Judges  of  the  High  Court  of  Justice. 

Second    Edition.      By    tbe    Author   and    W.    DONALDSON 

RAWLINS,  of  Unooln's  Inn,  £m]^  Barristerat-Law,  M.A.,  and 

late  Fellow  of  Tiin.  ColL,  Cambridffe.    Royal  8to.    1881.      1/.  16a 

"  So  far  ac  we  hare  been  able  to  oompsre  wc  aecond  edition  with  the  first,  we 

rnnn<»t  but  admit  that  the  work  has  been  much  improved  by  tbe  revision  and  ro- 

'vmting  fif  which  this  edition  is  tbe  result. " — Th^  Tiutn,  Sept.  10,  18&L 

"  We  have  gone  with  some  care  tfaroogfa  Tanous  portions  of  the  work,  and  are 
feiti«fi^  that  the  reputation  which  Mr  Justice  Fry  has  acquired  as  a  Judge  is  fully 
Mixtaincd.  His  style  isclear;  his  method  of  treatment  exhaustive.  Hehasprodoced 
A  wi>rk  which  is  excellent  in  itself  and  by  far  the  best  treatise  upon  the  subject. 
The  index  Khould  not  be  passed  over  without  a  word  of  praise.  It  is  extremely  ftdl 
nnd  satief.ictory  and  reflects  greas  credit  upon  Jklr.  Rawlins,  to  whom  it  la  due." — 
r/.*  />•»<■  r».«'«,  Sent.  17,  ISSL 

"  The  result  of  tneir  joint  labours  Is  a  work  at  onoe  scientific  and  of  directly  pntc« 
ticai  utility,  carefully  brought  down  to  date."^Xatr  Mamtdne  anff  Rmae,  Nov.  ISSl. 

STAMP  LAWS.— Tilsley's     Treatise     on     the     Stamp 
l-a-ws.— 8vo.    1871.  18*. 

STATUTE  LAW.— Wilberforce  on   Statute     Law.— The 

Principlcfl  which  govern  the  Construction  and  Operation  of  Statotea. 

By  EDWARD    WILBERFORCE,  of  the  Inner  Temple,  Esq., 

Barri»ter-at-Law.    Demy  8vo.    1881.  18«. 

*'  Mr.  Wilberforce's  book  bears  throughout  oonspicuo^ia  marks  of  research  and  care 

in  treatment" — Solieitoi-*  Journal^  February  5, 1881. 

**  A  useful  work  upon  a  difficult  and  complicated  subject" — Law  Jimtt, 

STATUTES,  tMkdmde"  Ada  ol  Parliament.'' 

Chitty's  Collection  of  Statutes  from  Magna 
Charta  to  1880.— A  ColleetioB  of  SUtnteiof  Practical  Utility; 
arranged  in  Alphabetical  and  Chronological  order,  with  Notes 
thereon.  Hie  Fourth  Edition,  containing  the  Statutes  and  Ones 
down  to  the  end  of  the  Second  Session  of  the  year  1880.  By  J.  M. 
LELT,  Esq.,  Banister^at-Law.  In  6  very  thick  vols.  Boyal  Sto. 
(8,346  pp.)    1880.  12L  12s. 

SupfJement  to  ahott,  44  <£r  45  Viet,  (1881).    Royal  Bvo,    Sewed^  Si, 
*^*  TbiM  Edition  is  printed  in  larger  type  than  former  Editiima,  and 
with  increased  fscilitiee  for  Beference. 

**  It  is  needless  to  enlarge  on  the  value  of  '*  Chitty's  Statutes  "  to  both  the  Bar  and 
to  solicitors,  for  it  is  attested  by  the  experience  of  many  years  .It  only  remuuns  to 
point  out  that  Mr.  Lely's  work  in  bringing  up  the  collection  to  the  present  time  is 
distinguiriked  by  care  and  judgment.  The  dlJCculties  of  the  editor  were  cfatefly  thooe 
of  selection  and  arrangement.  A  very  sUg^t  laxness  of  rule  in  includiim:  or  ex^udini^ 
certain  classes  of  Acta  would  materially  affect  the  sixe  and  compendiousneas  cf  the 
work.  Btill  more  important,  however,  is  the  way  in  which  the  mechanical  difficulties 
of  arrangement  are  met.  Iho  Statutes  are  compiled  under  sufficiently  oomprehenaive 
titles,  in  alphabetical  order.  Mr.  Leiy.  moreover,  supplies  us  with  three  ixMilres — 
the  first,  at  the  head  of  each  title,  to  the  enactments  comprised  in  it;  seoosKUy, 
an  index  of  Statutes  in  chronological  order;  and,  lastly,  a  general  bideac  By 
these  cross  references  research  into  every  branch  of  law  govemeid  by  tbe  Statutes  is 
miidc  easy  both  for  lawyer  and  layman." — T%t  Tlhnef,  November  IS,  IttSO. 

"  A  very  satisfactory  edition  of  a  time-honoured  and  most  valuable  work,  tbe  trusty 
giiide  of  present,  as  of  former  judges,  jutists,  and  of  all  others  connected  with  tlia 
administration  or  practice  of  the  la,vr."—JutUef  o/tAs  Peaet,  October  ^,  18S0. 

"  1  he  practitioner  has  only  to  takedown  one  of  the  compact  volumes  of  Cbitty, 
and  he  has  at  once  before  him  all  the  legislation  on  the  subject  in  hand." — fiaficdian* 
Jonmalt  November  6,  1880. 

*'  *  Chitty '  is  pre-eminently  a  friend  in  need.  Those  who  do  not  possess  a  ooanplete 
set  of  the  statutes  tium  to  its  chronological  index  when  they  wiah  to  consult  a  par- 
ticular Act  of  Parliament.  Those  who  wish  to  know  what  Acts  are  in  force  witli 
reference  to  a  particular  subject  turn  to  that  head  in  '  iliitty,'  and  at  (moe  fiud  all 
the  material  of  which  they  are  in  quest.  Moreover,  they  ate.  at  the  same  ttiTW^ 
referred  to  the  most  important  cases  which  throw  light  on  the  subject."— £<nv/eftni«L 
November  20, 1880. 

*«*  AU§UMndmrd£AwWcfktar€kefiin8UHA,inlawet^u9idaikerhi^^ 
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*The  Revised  Edition  of  the  Statutes,  a.d.  1235- 
1868,  prepared  under  the  direction  of  the  Statute  Law  Con^mittee, 
published  by  the  authority  of  Her  Majest/g  Goyernment.  In  15 
Yoia.    Imperial  Svo.     1870-1878.  192.  9«. 

♦Chronological  Table  ofand  Index  to  the  Statutes 
to  the  end  of  the  Second  Session  of  1881.  Eighth  Edition,  im- 
perial 8vo.     1882.  15«. 

*Public  General  Statutes,  royal  8vo,  issued  in  parts  and  in 
oomplete  volumes,  and  supplied  immediately  on  publication. 

*  Printed  by  Her  Majesty's  Printers,  and  Sold  by  Stkvzns  ft  Sons. 

SUMMARY  CONVICTIONS.— Highmore.—rtcfe  "Inland  Kevenue 
Cases.'* 

Paley's  Law  and  Practice  of  Summary  Convic- 
tions under  the  Summary  Jurisdiction  Acts, 
1848  and  1879  ;  including  Proceedings  preliminary  and  subse- 
quent to  Convictions,  and  the  responsibility  of  convicting  Magi- 
strates and  their  Officers,  ivith  Forms.  Sixth  Edition.  By  W.  H. 
MACNAMARA,  Esq.,  Barristerat-Law.  Demy8vo.  1879.  12.  4«. 
•'  Wo  gladly  wdoome  this  good  edition  of  a  good  hook.."— Solicitorg'  Journal. 

Templer's  Summary  Jurisdiction  Act,  1879.— 
Kules  and  Schedules  of  Forms.  With  Notes.  By  F.  G.  TEMPLER, 
Esq.,  Barrister-at-Law.    Demy  Svo.    1880.  5s. 

**  We  tlilnk  this  edltloo  eyeryUilog  thai  could  b«  denntV—SUfield  PoH. 
NA^igram.— Ficic  "Justice  of  the  Peace." 

SUMMONSES  AND  ORDERS.— Archibald.— Ficie"  Judges*  Cham- 
bers  Practice.'* 

TAXES  ON  SUCCE8SION.-Trevor's  Taxes  on  Succes- 
sion.— A  Digest  of  the  Statutes  and  Cases  (including  those  in 
Scotland  and  Ireland)  relating  to  the  Probate,  Legacy  and  Succession 
DutieSiWith  Practical  Observations  and  Official  Forms.  Completely 
rearranged  and  thoroughly  revised.  By  EVELYN  FEKETH 
and  ROBERT  J.  WALLACE,  of  the  Legacy  and  Succession  Duty 
Office.  Fourth  Edition,  containing  full  information  as  to  the  Altera* 
tions  made  in  the  above  Taxes  by  the  44  Vict  c  12,  and  the  Stamp 
Duty  thereby  imposed  on  "Accounts."  Royal  12mo.  1881.  12«.6cf. 
*'  Contains  a  great  doal  of  practical  iiifonnation,  whidb  is  Ukoly  to  make  it  very 

useful  to  soUcitora."— /^w  Journal. 
"  The  mode  of  treatment  of  the  subject  adopted  by  the  authors  is  eminently  proc- 

tloal"— <8o«ett<»r«'  Journal. 

TITHES.— Burnell.— The  London  City  Tithe  Act,  1879, 
and  the  other  Tithe  Acts  effecting  the  Com- 
mutation and  Redemption  of  Tithes  in  the 
City  of  London,  with  an  Introduction  and  Notes,  &c.  £v 
HENRY  BLOMFIKLD  BURNELL,  B.A.,  LL.B.,  of  Lincoln's 
Inn,  Esq.,  Barrister-at-Law.    Demy  8to.    1880.  10«.  6d. 

TORTS.— Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  C.  G.  ADDISON,  Esq., 
Author  of  <*The  Iaw  of  Contraota."  Pifth  Edition.  Re-written. 
By  L.  W.  CAVE,  Esq.,  K.A.,  one  of  Her  Majesty's  Counsel 
(now  one  of  the  Judges  of  the  High  Conrt  of  Justice).    Royal  8vo. 

1879.  12. 18«. 

**  As  now  presented,  this  TalnaUe  trsstiss  mart  pi«Te  highly  soeeptsble  to  Judges  sud 
tbs  prolMMoa.''~Xaa0  Timet. 

*'  CATo^t  *  Addlaon  on  Torts '  will  be  rsoognissd  ss  sa  Indispenaable  sddition  to  svary 
Uwyci't  lltemnr."— /km»  Moffasine. 

Ball.— Vide  *<  Common  Law." 
•^*AU  Stondard  Law  Workt  arc  kepi  in  Stodh  ^  law  ealf  and  oilier  bindin^g. 
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TRADE  MARKS.— Hardingham's  Trade  Marks;  Notes od 

the  Britiah,  Foreign^  and  Colonial  Laws  rdating  thereta    CampQed 

for  the  use  of  Mannfactoien,  MerAants,  and  others  interested  in 

Commeitse.    By  GEO.  GATTON  MELHUISH  HABBINGHAH, 

Assoc.  Mem.  Inst  C.E.,  Mem.  Inst  M.E.,  Consulting  Engineer  and 

Patent  Agent    Bo7all2mo.    1881.  5s 

Sebastian   on   the    La^w   of  Tx*ade    Marks. — ^The 

Law  of  Trade  Marks  and  their  Begistntion,  and  matten  conneeted 

therewith,  indnding  a  chapter  on  Goodwill   TogeUier  with  A|»pen- 

dices  oontatning  Precedents  of  Injnnetions,  &e. ;  The  Trade  Marks 

BegistratioQ  Acts,  1875—7,  the  Boles  and  Instractions  thereimder; 

The  Merchandise  Marks  Act.  1862,  and  other  StatotoiyeDaetments; 

The  United  States  Stainte,  1870  and  1876,  the  Treaty  with  the 

United  SUtes,  1877 ;  and  the  Bales  and  InstmctioDs  tssoed  in 

Febraary,  1878.     With  »  oopioos  Index.     By  IJSWIS  BOYD 

SEBASTIAN,  RC.L.,  M.A.,  of  Lincoln's  Inn,  Esq.,  Banister-at- 

Law.    8yo.     1878.  14s. 

"  The  buok  cannot  ftil  to  be  of  Mrrioe  to  a  Isxge  ebtH  of  lawyen."— £olieiion*  Jomrm^ 
**  Mr.  SrtMstiaa  has  written  Uie  fSllcst  aad  most  netiiodlcal  book  on  trade  marts 

wbJch  baa  appeared  in  laflaiid  oinee  the  pawing  of  the  Tiade  Msika  Beglstntiaa 

Acle.''->9y«Mi«  Martt. 
'*  Viewed  aa  a  oompiktion,  the  book  lesffM  little  to  be  dedred.    Viewed  aa  a  treatiie  on 

a  snbjeet  of  growing  Importanee,  It  also  strikes  aa  aa  being  well,  and  at  anynte  carefalir 

oaeoted.*— low  Jommal, 

Sebastian^s  Digest  of  Cases  of  Trade  Mark, 
Trade  Name,  Trade  Secret,  Goodwill,  Ac,  de- 
cided in  the  Coorts  of  the  United  Kingdom,  India,  the  Goloniea»  and 
the  United  States  of  America.  ^  LEWIS  BO  YD  SEBASTIAN, 
B.C.L.,  M.A.,  of  Lincoln's  Inn,  Esq.,  Bannster-at-Law,  Aathor  of 
*<  The  Law  of  Trade  Marks."    Demy  8vo.    1879.  IL  Is. 

**  A  dlgeet  which  will  be  of  veiy  great  Tslue  to  aU  pnuititionera  who  have  to  advlae 
on  natters  connected  with  trade  marka."— -AJMtfor/  JamrmmL 

Trade  Marks  Journal. — Mo.  Sewed.  {Imted  fortmiffkify,) 
iVos.  1  to  242  0re  now  rmdf.  Net,  each  Is. 

Index  to  Vol  L  (Nos.  1--47.)  [Net,  Ss. 

Ditto,  „  Vol  n.  (Nos.  48—97.)  Ac*,  3s. 

Ditto,  „  Vol  ILL  (Nos.  98—128.)  Net^  5s. 

Ditto,  „  Vol  III.  (Nos.  124—156.)  Net,  3s. 

Ditto,  „  VoL  IV.  (Nos.  157—183.)  Net,  3s. 

Ditto,  „  Vol.  V.  (Nos.  184—209.)  Net,  Ss. 

TRUSTS  AND  TRUSTEES.— Godef^oi's  Digest  of  the 
Principles  of  the  Law  of  Trusts  and  Trus- 
tees.—By  HENRT  60DEFR0I,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.  Joint  Author  of  "  Godefroi  and  Shortf  s  Law  ol 
Bailway  Companies."    Demy  8vo.    1879.  12.  Is. 

'*  No  one  who  refera  to  thin  book  for  informatio&  on  a  question  within  its  range  Is, 
we  think,  likely  to  go  away  onaatislled.'*— SdMrdiqr  Rariew,  Heptmnber  6, 18T9. 
**  Is  a  wozk  of  great  utiU^  to  the  practitioner. " — Lme  Mafomme. 
**  A8  a  digest  of  the  law,  Mr.  Qodefroi's  work  merits  oommendation,  for  theaatlior*« 
statemonts  are  brief  and  dear,  and  for  his  etatoments  he  ref ois  to  a  goodly  array  of 
authorities.  In  the  table  of  caaea  the  referenooa  to  the  several  oontemporaneons 
reports  are  given,  and  there  Is  a  very  copious  index  to  Bnbjecta.'*>~£aw  JammaL 

USES  --Jones  {W.  Hanbury)  on  Uses.— 8yo.    1862.        7s. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur- 
chasers.—A  Treatise  on  the  Law  and  Praotioe  relating  to  Ven* 
don  and  Purchasers  of  Beal  EsUte.  By  J.  HENRY  DABT,  ol 
Lincoln's  Inn,  £sq..  one  of  the  Six  ConveyaDcing  Gonnsel  of  the 
High  Court  of  Justice,  ChanceiT  Division.  Fiftii  Edition.  By 
the  ATJTHOB  and  WILLIAM  BABBER,  of  LinodfaL*s  ^m,  Ek}.. 
Banister.at-Law.    2  vols.    Boyal  8yo.    1876.  82. 18s.  M. 

"  A  rtapdard  work  like  Mr.  Part's  la  berond  afl  pi*!se."~l1to  Law  JomrmaL  _ 
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WATERS,— ^A^ool^ych  on  the  La^w  of  ^A^aters.— Inclndfaig 
Rights  in  the  Sea,  Riven,  &&  Seoond  Edition.  Svo.    1S51,  Net^lOi. 

Goddard.— ^"ide  <'EM«n«nta." 

WATERWORKS— Palmer.— Ftcie  ^Conveyvioing.'* 

WILLS.— Ra^wlinson's  Guide  to  Solicitors  on  taking 
Instructions  for  "Wills.— 8vo.    1874.  4s. 

Theobald's  Concise  Treatise  on  the  La^w  of 
\Vills.— With  Statutes,  Table  of  Gases  and  FuU  Index.  By  H. 
S.  THEOBALD,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  and 
I*ellow  of  Wadham  College,  Oxford.  Second  Edition.  Demy  8vo. 
1881.  12.  it. 

OPINIONS  OP  THE  PRESS  ON  THE  PIBST  EDITION. 

"Mr.  Theobald  ham  eartainly  glf en  eTtdaooe  of  ezteaave  inTestigation,  oonsdaattoiis 
laboar,  and  clear  expotitioa.**— £bv  Magtuku, 

**  We  deriro  to  record  our  decidaa  ImpnMlon,  after  a  sooaewhat  carefol  examination, 
that  thie  is  a  book  of  great  abilitj  and  Taloe.  It  bears  on  ererj  page  traoee  of  care  and 
eound  judgment  It  Is  certain  to  proTC  of  great  practical  Qseftunees,  for  it  supplies  a 
want  whidi  was  beginning  to  be  distinctly  Mt."— &No«ort'  J<mnud. 

"  His  aixaogement  being  good,  end  his  statement  ot  the  effect  of  the  dedsioas  beinft 
desr,  his  work  osnnot  (Ul  to  be  of  prsctioal  utility,  and  as  each  we  can  oonunend  it  to  the 
attention  of  the  profeBeton.**— £«i0  Ttmm. 

WRONGS— Addison.— ri(2e  "TortB." 


2 — A  large  stock  riew  and  second-hand. 


Estimates  on  application. 

BXJsr3DXjg"Gh> — Executed  in  the  best  manner  at  mode- 
rate prices  and  with  di^atch. 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Office  Patterns,  at  Office  Prices. 

—The  PvMishers  of  this  Cata- 


logwe  possess  the  la/rgi 

Acts  of  Parliament  (including  Public  and  Local), 
and  can  supply  single  copies  oonvmend/ng  from, 
a  wty  early  period. 

;, — For  Probate,  PaHnershAp,  or 


other  punposes^ 
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STEVENS  &  SONS*  ANNOUNCEMENTS  OF 

NEW  WORKS  AND   NEW  EDITIONS. 


Addison  on  Contracts. — ^Being  a  TreatiBe  on  the  Law  of  Cm- 
tracts.  Eighth  Edition.  By  Hoimu  Smiik,  Eaq^  Banisler-at^Lav, 
Heoorder  of  Lincoln,  Author  of  ''A  TreatiBe  on  the  Law  of  Ne^- 
gence,"  &e.,  Ac  [In  prqparaiiM.) 

Bedford's  Digest  of  the  Preliminary  Examination 
Questions,  with  the  Aniwen.  Second  Edition.  Bj  £dwurd 
Hendowe  Btdford^  Solicitor.  \NtaHjf  naoefy.) 

Bullen  and  Leake's  Precedents  of  Pleading.  Fourth 
Edition.  By  7*.  /.  ByUUn,  Esq.,  Special  Pleader,  and  CfrU  Dodd,  oi 
the  Inner  Temple,  Esq.,  Barrister-at^Law.  (Part  II.  t«  ftreparatitm.) 
Chltty'S  Equity  Index.— Chitty's  Index  to  all  the  Reported  Ca•e^ 
and  Statutes,  in  or  relating  to  the  Principles,  Pleading,  and  Practice  of 
Equity  and  Bankruptcy,  in  the  several  Comts  of  Equity  in  England 
and  Ireland,  the  Privy  Connci],and  the  House  of  Lords  from  the  earliest 
period  to  the  present  time.    Fourth  Edition.  </fi  prtparattitm.) 

Cooke's  Treatise  on  the  JLaw  and  Practice  of 
Agricultural  Tenancies.— New  edition,  in  great  part  re- 
written with  especial  reference  to  Unexhausted  Improvements,  with 
Modem  Forms  and  Precedents.  By  G,  Prior  Ooidney,  of  the  Western 
Circuit,  and  W,  Rutull  Grifiiki,  LL,B,,  of  the  Midland  CSramt, 
Barristersat-Law.  {Nttaiy  readf,) 

Danieirs  Chancery  Practice.— Sixth  Edition.  By  JL  Fiid^ 
E.  a  Dunn,  and  T.  Mibton,  assisted  by  W.  ff,  Upjohn,  Esqra., 
Bairisters-at-Law.  In  2  Vola.  Demy  8va  ( Vol,  IT,  m  tkepreti.) 
Haynes'  The  Honours  Examination  Digest.— By 
John  P.  HayneSf  LL.D.,  Author  of  "  Student's  Leading  &men,"  &c., 
Ac  {In  prtpamUim.) 

Lush*s  Law  of  Husband  and  Wife.— By  C.  Montague  Luah, 
of  Gray's  Inn  and  North  Eastern  Circuit,  Esq.,  Banister-at-Law. 

( in  pTvpanotKm.) 
Macdonell's  Law  of  Master  and  Servant.— By  John 
Macdondl,  of  the  Middle  Temple  and  South  Eastern  Circuit,  Esq., 
Barrister-at-Law.  </»  iheprtm.) 

Morgan  and  Davey*s  Treatise  on  Costs  in  the  Chan- 
cery Division.  Second  Edition.  By  the  Bight  Hon.  Oeorgt  OAome 
Morgan,  one  of  Her  Majesty's  Counsel ;  assisted  by  JF.  ^  WurtAmrg,  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law.  With  an  Appendix,  containing 
Forms  and  Precedents  of  Bills' of  Costs.  {Inihejunoi,) 

Pyke's  Digest  of  the  Law  of  Charter  Parties,  dills 
of  Lading  and  of  Assignnnent  generally.— By 
X.  B,  Pyl'e,  of  the  Inner  Temple, Esq., Sarrister-at-Law.  [In  preparaHon.) 
Shearwood's  Concise  Abridgment  of  the  Law  of 
Real  Property.  Second  Edition.  By  Josqp4  A.  Sheanteod, 
of  Lincoln's  Inn,  Esq.,  Bairister-at-Law.  {Neariy  ready.) 

Stone's  Practice  for  Justices  of  the  Peace,  Justices* 
Clerks,  and  Solicitors  at  Petty  and  Special  Ses- 
sions. With  Forms.  Ninth  Edition.  By  WaUer  Hmry  Maenaman, 
Esq.,  Barrister-at-Law.  {In  theprea.) 

AVilson's  Supreme  Court  of  Judicature  Acts;  with 
other  Acts,  Orders,  Rules  and  Regulations  relatiDg  to  the  Supreme 
Court  of  Justice.  With  Practical  Notes,  forming  a  CoMPuen  Guide  to 
THi  Nkw  Practics.  Third  Edition.  By  M.  b.  Chaimen,  aasisted  by 
J7.  ^.  Xfoft-TrOftm,  Esqra.,  BaRJsters-at-Law.  {Intheprm.) 

STEVENS  AND  SONS,  119,  CHANCEBT  LANE,  LONDON,  W.C.         / 
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«*  See  alto  Catalogue  at  end  of  tkii  work. 
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TreTOv's  Taxes  on  Sneeeuion. — ^A  Digest  of  the  Statutes  and 
Cases  (mdnding  those  in  Scotland  and  Ireland)  relating^  to  the 
Probate,  Legacy,  and  Snccession  Duties,  with  Practical  Obaenrations 
and  Official  Forms.  Completely  re-arranged  and  thoronghly  revised. 
Fourth  Edition.  By  BVISLYN  FREETH  and  BOBERT  J.  WAL- 
LACE, of  the  Legacy  and  Succession  Duty  Office.  Royal  12mo.  1881. 
Price  12s.  6d,  doth. 

Vollock's  PilnciplMi  of  Gontraot. — Being  a  Treatise  on  the 
General  Principles  oonoeming  the  Yalidity  of  Agreements  in  the  Law 
of  England.  Third  Edition,  revised  and  ps^y  re-written.  By 
FREDERICK  POLLOCK,  Esq.,  Barrister-at-Law.  Author  of  "  A 
Digest  of  the  Law  of  Partnership.  Demy  8ro.  1881.  Price  U.  8s.  doth. 
"  For  the  purposes  of  the  student  there  is  no  book  equal  to  Mr.  FoUock's." 

SlioavwooA's  Foraonal  Pvopoxty. — A  Condee  Abiid(i;ment  of  the 
Law  of  Personal  Property ;  showing  analytically  its  Branches  and  the  I 
Titles  by  which  it  is  held.    By  JOSEPH  A.  SHEARWOOD,  of  Lin- ' 
coin's  Inn,  Esq.,  Barrister-at-Law,  Author  of  "Concise  Abridgment  of 
Law  of  Real  Property,"  ^.    Demy  8vo.    1882.    Price  5«.  6d.  doth. 
Pitt-Lowls*  Gonnty  Gout  Practice. — ^A  Ck>mplete  Praotioe  of 
the  Cotmty  Courts,  including  Admiralty  and  Bankruptcy,  em- 
bodying the  Acts,  Rules,  Forms  and  Costs,  with  Additional  Forms 
and  a  Full  Index.    By  G.  PITT  LEWIS,  of  the  Westeni  Circuit,  Esq., 
Barrister-a^Law,  sometime  Holder  of  the  Studentship  of  the  Four 
Inns  of  Court,  assisted  by  H.  A.  DE  COLY  AR,  Esq.,  Barrister-at-Law. 
2  vols.    (2023  pp.).    Demy  8vo.    1880.    Price  21.  2«.  cloth. 
"  An  excellent  inaex  eompletei  a  work  which,  in  onr  opinion,  is  one 
of  the  best  books  of  praotioe  which  is  to  be  found  in  onr  legal  litoTatnre.*' 
— Law  Timet.  , 

Bzowne's  Pvobate  Vfactiee. — A  Treatise  on  the  Prindples  and  'y 
Practice  of  the  Court  of  Probate  in  Contentious  and  Non-Contentious 
Business.    Revised,  enlarged,  and  adapted  to  the  practice  of  the  High  ' 
Court  of  Justice  in  Probate  Business,  vrith  the  Statute  of  June,  1881.  I 
By  L.  D.  PO  WLES,  of  the  Inner  Temple,  Barrister-  at-Law.  Including 
Practical  Directions  to  Solicitors  for  Proceedings  in  the  Registry.    By  1 
T.  W.  H.  OAKLEY,  of  the  Principal  Registry,  Somerset  House. 
Demy  8vo.    1881.    Price  12. 10s.  cloth. 
Steev'a  Pariali  Law ;  being  a  Digest  of  the  Law  relating  to  the 
Civil  and  Eodesiastical  Goyemment  of  Parishes,  and  the  Rehef  of  the 
Poor.      Fourth  Edition.     By  WALTER  HENRY  MACKAMABA, 
Esq.,  Barrister-at-Law.    Demy  8vo.    1881.    Price  16s.  cloth. 
"  An  exceedingly  useful  compendium  of  Parish  Law." — Law  Tinut. 

Woodfall^s  Law  of  Landlovd  and  Tenant. — A  Practical  Treatiae 
on  the  Law  of  Landlord  and  Tenant,  with  a  full  Collection  of  Prece- 
dents and  Forms  of  Procedure.  Twelfth  Edition.^  Containing  an 
Abstract  of  Leading  Propositions,  and  Tables  of  certain  Customs  of  the  j 
Country.  By  J.  M.  LELY,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1881.    Price  IZ.  188.  cloth.  ' 

Rogeva  on  Slcotionai  &eglatratlon,  and  Slection  Agency. 
Thirteenth  Edition.  Including  Petitions  and  Municipal  Elections  and 
Registration.  With  an  Appendix  of  Statutes  and  Forms.  By  JOHN 
CORRIE  CARTER,  of  the  Inner  Temple  and  Midland  Circuit,  Bar- 
rister-at-Law.   Royal  12mo.    1880.    Price  IZ.  12s.  doth. 

8mith*a  Tveatiae  on  the  Law  of  HegUgence. — ^With  Supple- 
ment containing  "  The  Employers'  Liabili^  Act,  1880."  witib  an 
Introduction  and  Notes.  By  HORACE  SMITH,  Esq.,  Barrister^t. 
Law.    Demy8vo.    1880.    Price  10s.  6d.  olotlu 

Bakex'a  Law  of  Highwaya  in  Sngland  and  Walea,  includinf^ 
Bridp^s  and  Locomotives.  Comprising  a  succinct  code  of  the  several 
provisions  under  each  head,  the  Statutes  at  length  in  an  Appendix ; 
with  Notes  of  Cases,  Forms,  and  copious  Index.  By  THOMAS 
BAKER,  Esq.,  Barrister-at-Law.  Royal  12mo.  1880.  Price  15s.  doth. 
"The  work  is  clear,  concise,  and  correct"— ^w  Thmt. 


A  CaicUogttt  of  Modem  Law  Workt,  Reportt,  dte.,  price  6(L  post /rot. 


\*  See  also  Catalogue  < 
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Odg«n  on  Xdb«l  and  Sl&ndev. — 1 

Slander,  with  the  Evidence,  Pro 
and  Crimmal  Cases,  and  Precedes 
Statutes.  By  W.  BLAKE  ODGE 
of  the  Western  Circuit.  Demy  8v( 
*'  We  have  rarely  examined  a  work  which  a 

Biunphry's  Common  Piocodonti 
with  the  Conveyancing  and  Law 
Solicitors  Remuneration  Act,  188 
Barrister-at-Law.    Demy  8vo.    1^ 

Haynes'  Chancery  Piactico.— T 
DiviHtoa  of  the  High  Court  of  Jui 
JOHN  F.  HAYNES,  LL.D.    Dera 

Jopson'f  Xtands  Clanaos  Consoli 
Forms,  and  Table  of  Costs.  By  A 
at- Law.    Demy  8vo.    1880.    Price 

Cooto*B  TxeatUo  on  the  Law  oi 
Thoroughly  revised.  By  WILLI  A 
one  of  Her  Majesty's  Counsel.     Ro; 

Tlizlng'B  Joint  Stock  Companies' 
of  Joint  Stock  and  other  Compan 
1862  to  IWO,  with  Notes,  Orders,  ai 
of  Precedents  of  Memoranda  and  A 
HENRY  THRING,  K.C.B.,  the 
Edition.  By  G.  A.  B.  FITZGERA 
Demy  8vo.  1880.  Price  11.  5«.  cloi 
"  The  highest  authority  on  the  subject." — Th> 

Macaskie'e  Tveatiae  on  the  Law  ( 

trators,  and  of  the  Administration  o 
witli  an  Appendix  of  Statutes  am 
NINGHAM  MACASKIE,  of  Ora 
Deroy  8vo.    1881.    Price  10s.  6d.  clc 

Pollock's  Digest  of  the  X^aw  of  P 
with  Ap{)Andix,  containing  an  annc 
Bill,  i88<),  as  amended  in  Committee, 
of  Lincoln's  Inn,  Eso.,  Barrister-at-IiS 
tract  at  1  .aw  and  in  jSquity."    Demy  i 

Scott's  Coats  in  the  High  Const  of « 
Foni-th  Edition.  By  JOHN  SC0T1 
8vo.    1880.    Price  ll.  6s.  cloth. 
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